Re-Certification of In-Person Operating Plan
Wharton Municipal Court

January 7, 2021
Re: Re-Certification of In-Person Operating Plans

As required by the Supreme Court’s Emergency Orders and Guidance from the Office of Court
Administration, ! include here the required re-certification of Wharton Municipal Court’s In-Person
Operating Plan.

I have consulted with the local public health authority regarding the local pandemic conditions and have
reviewed with the health authority the previously-submitted in-person operating plan to determine
whether the plan provides sufficient health and safety protocols to permit in-person proceedings. The
local public hyuthority has determined that (check one):

Local pandemic conditions are conducive to in-person proceedings under the precautions
and protocols contained in the previously-submitted in-person operating plan;

[0 Local pandemic conditions are conducive to in-person proceedings with modifications to
the precautions and protocols in the previously-submitted in-person operating plan;

0 Local pandemic conditions are not currently conducive to in-person proceedings under the
precautions and protocols contained in the previously-submitted in-person operating plan.

In addition, | am the only judge of the court with a courtroom in the municipal building and have
determined that the following criteria will be used to determine when an in-person proceeding is
necessary and when all reasonable efforts do not permit the proceeding to be conducted remotely:

The judge in Wharton Municipal Court, before conducting an in-person hearing shall first determine if
an in-person hearing is necessary by following this procedure:

1. The judge shall inform each counsel and pro se litigant that the hearing shall be conducted
remotely over Zoom. The judge shall provide each counsel and pro se litigant a phone number
or email address to inform the judge if they believe any counsel, their clients, a pro se litigant,
any witness, an interpreter, or any other participant (all referred to below as “Participant”)
cannot participate remotely. The judge or judge’s staff shall then determine whether a
Participant is unable to participate in the hearing due to any one or more of the following:

a. lack of technology which precludes or impedes their ability to participate in the hearing
via the Zoom videoconferencing app. Examples of the lack of such technology include:

i. lack of access to a computer tablet or other device with internet video
capability;
ii. lack of access to a cell phone; or
jil. lack of access to an internet connection.

b. A physical, mental, or other disability that prevents a Participant from being able to
effectively operate or utilize the required technology. Examples of such a disability
include:

i. a physical or mental disability that precludes them from effectively operating
the technology necessary to access the Zoom videoconferencing app;



i. a physical disability that precludes them from effectively seeing, hearing, or

otherwise participating in 2 Zoom video hearing;

ii. the lack of or unavailability of an interpreter who can assist the individual in
communicating during a Zoom hearing;

v. incarceration and the incarcerating facility’s lack of technological resources or
facilities to allow the inmate to participate remotely in the hearing or confer
privately with the inmate’s legal counsel; or

v. if the proceeding is in a specialty court defined by Title 2, Subtitle K of the Texas
Government Code (e.g. veteran’s court, mental health court, drug court, etc),
the speciaity court team determines that there is a risk to the physical or mental
well-being of a participant in the specialty court program if the proceeding is not
held in person.

¢. A confrontation clause constitutional objection is raised by criminal defense counsel or a
pro se litigant, and the judge sustains the objection after conducting a Hoggard analysis.

d. A proceeding where one Participants needs to appear in person due to a need to
provide fingerprints, is subject to incarceration, or must meet with multiple
departments as a result of the court proceeding, in which case that party may need to
appear while the other parties appear remotely.

2. Ifanindividual is unahie to participate for one of these reasons, prior to holding an in-persen
hearing, the judge shall make reasonable efforts to accommaodate the individual as set forth in
the procedure below.

When an individual is found to be unable to participate in a Zoom videaconference for one of the
reasons stated above, prior to holding an in-person hearing, the judge considering the in-person
hearing shall make all reasonable efforts to make accommodations that will aliow the individual{s) to
participate. The accommaodations that the judges of the Municipal Court shall consider include:
1. When an individual does not have adequate technological resources on their own to participate
in a Zoom videoconferencing hearing, a judge shall:

a. determine whether the court has the ability to provide the individual with a laptop or
other device which would allow the individual to participate in the hearing from some
segregated location within the court facility while following appropriate COVID-19
precautions and protocols;

b. determine if such technological resources can be provided to the individual by some
other source {e.g. a participating attorney, a party, a family member, friend, public
fibrary, or an appropriate agency of the State of Texas); and

¢. determine whether the individual could participate in a meaningful manner by
telephone {audio only).

2. When anindividual has physical or mental disabilities that would prevent the individual from
operating the technology required, a judge shall:

a. determine if the individua! has legal counsel, family or friends who can assist in
operating the required technology; and

b. inguire as to what, if any, accommodations could be made which would allow the
individual with a disability to participate.

3. When an individual is incarcerated, a judge shall:

a. determine whether the facility has the technological resources or facilities to alfow the

incarcerated individual to participate in the hearing;



b. if the facility does not have the technological resources to allow the inmate to
participate in a Zoom videoconference, determine whether the inmate could participate
in a meaningful manner by telephone (audio only).

4. When an individual is otherwise unable to participate in a hearing via videoconference or by
audio only, a judge shall determine whether the individual can effectively participate in the
proceeding by a sworn statement made out of court as permitted by the Emergency Orders of
the Supreme Court of Texas.

5. If no accommodation is available, the judge shall determine if a continuance is warranted,
balancing the risk to public health and safety with the need to resolve the particular case.

6. If no accommodation is available and the judge determines a continuance is not warranted, the
judge may permit the hearing to occur in-person under the precautions and protocols in the
approved in-person operating plan.

Having completed the required re-certification, | am submitting it to you in your role as Regional
Presiding Judge. | understand and | am the only judge with a courtroom in the municipal facilities that no
in-person hearings will be permitted on or after January 11 until | receive an acknowledgement from
you that the re-certification meets the requirements of OCA’s Guidance.

ge Jared L. Cullar
harton Municipal Court



Jetfery L. Gubbels, MD
Health Officer, City of Wharton

To whom it may concern,

As the local public health authority, 1 have determined along with the judge of the court that the
previously submitted COVID plan and the re-certification document as marked below are

supported and approved by me for the Wharton Municipal Court.

IXQ\ Local pandemic conditions are conducive to in-person proceedings under the
/ precautions and protocols contained in the previously-submitted in-person
operating plan;

L} Local pandemic conditions are conducive to in-person proceedings with
modifications to the precautions and protacols in the previously-submitted in-
person operating plan;

L] Local pandemic conditions are not currently conducive to in-person procecdings
under the precautions and protocols contained in the previously-submitted in-

person operating plan.

Thank ygu,\} .
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Health Officer, City of Wharton



City of Wharton

120 E. Cangy Street © Wharton, TX 77488
Fhone (979) 532-2491° Fax (979) 532-0181

January 8, 2021

Judge Jared Cullar

Wharton Municipal Court

1407 North Richmond Road Suite 200

Wharton, Texas 77488

Re: COVID-19 Operating Plan for the Wharion Municipal Court City Judiciary
Dear Judge Cullar:

I have reviewed and approve the updated COVID-19 Operating Plan for the Wharton Munieipat Court
City Judiciary,

Please contact me at City Hall (979) 532-2491 if vou have any questions or need additional
information.

Sincerely,
CITY OF WHARTON
-
By: :
4 /L, /@W
Tim Barker
Mayor
TB:bj

e Paula Favors, City Secretary
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Eleventh Administrative Judicial Region of Texas

Susan Brown
Presiding Judge

Rebecca Brite, Executive Assistant

January 8, 2021
Re: Re-Certification of Operating Plan for Wharton Municipal Court
Dear Judge Cullar,

I have completed a review of your re-certification submission and | find that it meets the
requirements! for proceeding with in-person proceedings after January 11, 2021. Your plan is re-
certified.

I have received complaints that judges are not complying with the orders of the Supreme
Court and the guidance of the Office of Court Administration (OCA) regarding remote hearings.
The orders? of the Supreme Court and the guidance of OCA?3 place the burden of compliance on
the trial judges. The regional presiding judges have been ordered to investigate and report
compliance failures to the Chief Justice.

I am concerned that a report of non-compliance to the Chief Justice could also result in
the complainant filing a complaint with the State Commission for Judicial Conduct. 1 urge all
judges to strictly comply and to contact me if they need assistance in applying the orders of the
Supreme Court and the guidance of OCA.

Thank you for all your hard work.

Sincerely,

Q Busiun

Susan Brown
SB/rb

1 See COVID UPDATE #19 dated December 17, 2020 — Required Recertification of In-Person Proceeding on
or after January 1, 2021; COVID UPDATE #20 dated December 31, 2020 — Template for Re-Certification
and Extension of Deadline.

2 See Twenty-Ninth Emergency Order Regarding the COVID-19 State of Disaster, Misc. Docket No. 20-
9135, November 11, 2020.

3 Supra. Note 1.
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