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2 does with what we do. Justice Hecht has agreed to tell 
3 us what the Court thought about our work product in a 
4 second, but one thing-- and I think he's also going to 
5 tell about a problem that arose with the rules, and I 
6 lay this at our doorstep. 
7 Our job is to make sure that the Court 
8 does not face a situation that was not anticipated or 
9 not contemplated. There was a minor glitcli with the 

10 parental notification rules that we should have · 
11 ~tted. It's understandable that we didn't, but our 
12 jOb is to take these proposals seriously and try to 
13 look at them and see if there are systematic or 
14 systemic problems with the rules, and we slipped up 
15 with the parental notification rules in one, I ffiink, 
16 minor respect, but nevertheless, it's a slipup that I 
17 hope we don't repeat. So with that said, Justice 
18 Hecht, do you want to tell us what the Court's view is 
19 of what we did? 
20 JUSTICE HECHT: well, as always we're 
21 very grateful to you for your input on the rules, 
22 particularly these rules l)ecause you had such a short 
23 time to look over them, and we had a short time to look 
24 at them ourselves, and Justice -- Chief Justice 
25 McClure's subcommittee really tried to every time we 
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1 needed them to to help us go over not only your 
2 changes, but the changes tliat the Court was concerned 
3 about, too, and that sUbcommittee was extraordinarily 
4 well representative of a whole lot of people outside 
5 the legal system that lb1 with these kin.ds of 
6 proceedings, so we felt like we got some good input on 
7 the practical side ofhow the rules would work.. 
8 The changes, I'm just going to tick 
9 through the changes, and I welcome any questions. But 

10 the clianges that we made, we add an explanatory 
11 statement at the beginnUl.g of the rules· that was not 
12 there before, and tlie second -- the ftrSt paragraph 
13 tells about why we're doing this, becauSe the statutory 
14 basis for it, and the second paragraph talks about the 
15 Constitutional·reservations that have been raised 
16 during the rule-. · · • · . t;nalrlng process and identified issues 
11 that the Court did not want foreclosed or to appear to 
18 be fmeclOsed by the adoption of the rules, and among 
19 those were whether this process is Constitutional at 
20 all or not, whether it can be a secret as the 
21 Wgislature made it, whether time limits can be imoosed 
22 the way that they are under the rules and whether this 
23 is even a justiciable issue for judges to be ruling on. 
24 So we just identified some of those 
25 issues in the explanatory restatement. Then we 

1 ·-·-·-·-· 
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1 rearranged Rule 1. A lot of the ·- even though it was 

2 CHAIRMAN BABCOCK: Thank you all for 
3 coming, and the most important event of the day, of 
4 course, is the social hour at 6:00 honoring our former 
5 chairman, Luke Soules. So be sure and •• if you don't 
6 know about that. · or di<in '.t get: the invitat~on, be sure 
7 to plan to attend that. BilfDorsaneo clauns he has 
8 rerilarks that he wants to make about Mr. Soules, and we 
9 will recogni2e him for that p~. 

10 The ftrSt agenda item today is to follow 
11 up regarding the TeXas parental notification rules and 
12 forms that we worked on in our last meeting. I want to 
13 try to -· when the Court has taken our recommendations 
14 and then finally promulgated a rule I want to see, if 
15 the Court is Wl.limg, for them to oome back and tell us 
16 why they accepted certain reconunendations of ours and 
17 rejected otherS and inform us about any problems that 
18 they encountered in terms of the advice that we're 
19 giV1ng them so that we can give them more effective 
20 advice. 
21 I know I retnember being on the committee 
22 in past .~ and seei~ .something go to the Court and 
23 j.ust never hearing anytfiing else about it, and there 
24 was a disconnect there, at least for me, that I thought 
25 it would be be!nful if we tried to establish some 

2 changed aro~uite a bit, a lot of the substantive 
3 Qrovtsions sta the same. Regarding Rule 1.1 we took 
4 the advice of committee on the use of the word 
5 "inconsistency" with · the other existing rules and tried 
6 to flesh that out, and I think we incorporated the 
7 suggestions the committee made there. On Rule 1.2(a) 
8 Bill Edwards had correctly observed that it should be 
9 "all other petlding matters," and we made that change, 

10 as the committee voted to do. 
11 On Rule 1.2(a) we changed "J>fomptly" to 
12 "as soon as possible," consistent with the effort 
13 throughout these rules to make sure that everybody 
14 understood that all the participants, the clerks, the 
15 judges, everybody, that time is literal~)' of the 
16 essence because most of these proceedings are on 
17 two-day time deadlines, and so we tried to make that 
18 emphasis. 
19 In Rule 1.2(c ) we even defined 
20 "instanter," which I didn't think was hard to 
21 understand, but you never do know. So we defined 
22 "instanter." We divided up the ideas of 
23 confidentiality and anonymity and put anonymity in 
24 Rule 1.3 and confidentiality m Rule 1.4, and the 
25 substantive provisions I think are pretty much what you 
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1 saw before, but we separated out those concepts. 
2 In Rule 1.4 we were troubled with the 
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1 English to give them an idea of what the forms say, not 
2 to substitute for the filing in the court. So you 
3 still have to file the forms in court in English, but 
4 the Spanish translation is to be of help. 

3 use of the word "court personnel," the phrase "court 
4 ()erS0nnel" being bound by the secrecy provisions of 
5 these rules, and as the district judges here know, or 
6 former district j~ know, the bailiff and the clerk 
7 do not COilSl. 'der themselves to be court personnel and 
8 the court reporter only does on a good day. So we 

5 Rule 1.8 concerning the duties of 
6 ad litems was added at your request, and I think about 
7 the same as you requested it. R:ule 1.9 we caught at 
8 the last minute. Basically the costs that are awarded 

9 wanted to oo sure that the sheriff's employees and the 
10 district clerk's employees and the county clerk's 
11 employees all understood that they were part of this 
12 same-- thev were bound by these same rilles of 

9 in these proceedings are a judgment in essence against 
1 o the state. 1be state is requireil by statute to pay 
11 them, and at the last subCommittee meeting I asked the 
12 representative of the agency out of whose budget these 

13 confidentiality:. 
14 The Court-· I mean, the committee voted 
15 to adopt version A. 1here were two versions of 

13 payments have to be riiade what they were going to do if 
14 they got an ad Litem bill for $150,000 for two days 
15 work, and they said they were going to pay it, so they 
16 didn't think they had any choice. 16 confidentiality rules laid out, and basically version A 

17 tracked the statutory provisions and version B had its 
18 own just kind .of a separate. standing confidentiality. 
19 rule imd then the third option was not to have anything 
20 at alL The committee vOted to do A, and the Court 

17 So we gave thein a choice here for the 
18 state to appeal an award of costs and basically set up 
19 a little appellate procedure that gives the state the 

21 f-ollowed that ~on. It was changed up a little 
22 bit to make sure -that it tracked the statute as closely 

20 right to challenge these awards when they're made. 
21 Rule 2.1 (b) was added, and we talked about this some, 
22 but we continued to wrestle with it after the last 

23 as we could, althowdl there are a cour.Ie of exceptions, 
24 minor exceptiOBS. The statute doesn t provide for this 
25 clerk's certtficate idea if the court doesn't rule, 

23 meeting, and it change<! quite a bit, and Rule 2.1 (b) 
24 sets up a default procedure if the local courts have 
25 not a8reed upon how to handle these cases, and there 
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1 ~t ~ou get a clerk's ce~ficate that says the C01;Jrl 1 has been a lot of work in local jurisdictions on 
2 didn t rure. Se that's an tdea that the subcomnuttee 2 handling these, and the ones that I'm aware of are 
3 came up with and we left that in. 3 pretty much all different. 
4 . On Rule 1.4(d) and. (e) the ~t of 4 I think Harris County agreed to just put 
5 Regulatory Services or lTotective and atory s them in rotation like regular cases. Jefferson County 
6 Services asked that some mention be m of the duty of 6 is going to use all distnct judges. Tarrant County is 
7 participants in this process to report evidence of 7 gotns to assign them all to one court. and that judge 
8 abuse, and that is specifiqilly referred to in the 8 1s gmng to farm them out to other j~. So there is 
9 statute, so we took the statutory reference and 9 a lot of different suggestions. This rule says if you 

10 incorporated it it'lto. those rules. 10 don't come up with a local rule, it goes to the 
11 Rule 1.5 allows for electronic filing. 11 district court ftrst if the active Judge is in town. 
12 Most of the time courts or clerks must get permission 12 If not, it goes to statutory county or probate court if 
13 from our Court, an order approving therr electronic 13 that judge is in town. If not, it goes to the 
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14 flling mechanism and proceoures, but a lot of clerks in 14 constitutional county court if thiit judge is in town, 
15 Texas don't have that, and we wanted to make this a IS and if everybody has fled the realm. tfien it goes back 
16 blanket authorization for these kinds of proceedings 16 to the distnct court for an assignment by the regional 
17 that they oould use electronic filing if they wanted to 17 presiding judge. And, of course, the regional 
18 because, again, time is of the essence, and we 18 presiding Judge can always assi~ somebody else to any 
19 anticipate ~ a lot of this stuff will get 19 of these courts to bear the cases if that's necessary. 
20 transmitted fram Gffice to office by fax. So that's a 20 Rule-- and there's concern, I must say, 
21 little -· that's a new idea in Rule 1.5. 21 the princi~l complaint that I'm aware of following the 
22 We also added a provision in 1.5 to 22 adoption of the rules is that the constitutional county 
23 be -- provisions to be sure that confidentiality was 23 courts are concerned that while they do not typically 
24 proteCted as much as possible in the electromc 24 do judicial proceedings i~~Y -· probably most 
25 transmission of docurilents. So if your idea •• the idea 25 counties in Texas, they mi~ut have this suddenly come 
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1 ts · · L one c 1s transmtttmg m ormatton to 1 m an nouuuy ows ow to . ·. · • e 1t an y re not 
2 another cl~ the clerk should call ahead of time and 2 equipped to liandle it and they don't have court 
3 say1 "I'm fixtng to send you some stuff. Stand there 3 reporters and ad litems, so they're at a disadvantage. 
4 ana get it and don't just let the fax machine that's 4 And so they would rather not be in the rotation, but 
s sitting out in the hallway that everybody in the s the legislature put them in the mtation, and I don't 
6 courthouse uses pi~k up the materials." But it also 6 think ihere is anyt!ting that can be done about that. 
7 con!emJ>lates that if a lawyer is going to send things 7 If this doesn't-- if there's something about this 
8 by fax to the clerk's office, the lawyer needs to rmike 8 procedure that doesn't work, we'll lOok at it again, 
9 that provision ahead of time or else the clerk can't 9 but it seemed to me that this was the best we Could do 

10 guarantee that it's goifl8 to be confidential. 10 under the circumstances. 
11 Rule 1.5 pt?mUts a record to be made by 11 2.l(b) says that -- also says that 
12 electronic means rather than by stenographic means to 12 clerks have to work together when these proceedings are 
13 accommodate the rural communities that do not have 13 filed. So if the local practice is that these are 
14 immediate ~to court reporter. .. s on a daily basis. 14 going to be handled by the county clerk in the county 
15 1here are a lot of counties w'here that's the case. 15 courts and it gets filed with the district clerk, it's 
16 We took your advice on what is now Rule 16 the district clerk's responsibility to get it to the 
17 1.6, ~ds recusal of judges. It's a little bit 17 county clerk, not to himd it back to the guy and say, 
18 lengthier than you had before, but I think the 18 "Sorry, you're at the wrong office. Go around to the 
19 substance is a6out the same. 1.7 was changed. We only 19 other side of town." So there's supposed to be-· once 
20 translated the forms into Spanish, not the rilles 20 it's tendered to a clerk, the system then is supposed 
21 themselves, and we also provided in the opening 21 to take over and make sure that it gets to whO it's 
22 statement of the foons that you can't file the forms in 22 supposed to go to. 
23 Spanish. We even translated the order, the judge's 23 Rule 2.1 (c) was changed. Representative 
24 order. into Sparu.. • . • . sh1 but the. · • idea is that the forms will 24 Dunnam pointed out at the last meeting that the statute 
25 be used with ooopie who understand Spanish better than 25 does not iequire the minor to personally complete or 
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1 verifytbe~lie:ation. and~'s correct, so we 
2 ~ that so 1t could be done by a surrogate, wh<?, 
3 ofcourse,1llust be able to .make thl:: statements that tt 
4 requires ·UllC:Ier oath. 
s . RUle 2J(~). the committee recommended 
6 that we take~~ a ~tin the appli91tti~ ~f. the 
7 grounds asserted by the mmor, but the district Judges 
8 on the subconuDittee ·wanted the statement in l)ecause it 
9 wol.i1.d bel ... ··. · p 1bem in ap~in~.· ·. • ~an ad litem so that if 

10 the ~ were abuse. the j'#!ge ~t pick a different 
11 ad litem.·.·. than be or sbe w&W .. · d pick if it were some 
12 ~ ~- So it provides;the judge ali~ more 
13 mformatton, and wtim therets such a short ttme frame, 
14 we ~t tJ1at :was a useful thing .to have. 
~~ . . ~}lW.~ 2;.4(eJ~tt<>~s wttllel)ses o~ 
16 than the·lt1Ul9r.· · .. ·· .· ... ·•.··.~ sub .. • .· :OUltestim.. .•... · .. ony by aft1d~vlt rather 
17 than~¥ per~~t9~· So the tdcius tf a . 
18 pbystctt:~n 0r a;~ or ~Y else wants to weigh 
19 Ul9;11 t:l)¢ ~plica&on, ~ 11llnor may have ~ble 
20 ~~. theirito ~ ~. Pat:tlcularly tftt's a 
21 phySlCIM, and-this faeilitate$bearing that evidence. 
22 Also, the rule allows a lot of 
23 informality in the proooeding, and the judge could call 
24 the ·doctor and .~ the dQctOr's testimony even over 
25 the telep~ ifi~ were ·®t a Question of credibility, 

Page 481 

Page 483 
1 intent was pretty clear that tltey wanted the 
2 constitutional= judges !n ;among the people to 
3 whom these pr . ngs could be assi!UlCd and could 
4 decide them, and we just couldn't -- tfiere was not any 
s way to fix this problem unless if the -- if the 
6 constitutional county judge could not work with the 
7 district judge to J:llake ~ that there were lawyers 
8 available ifthis ever happened in one of those 
9 counties and also could not worlc with the regional 

10 presiding j~ to make sure that there was a district 
11 Judge assignal>le who could be sure that there was an 
12 ad litem there, then, I mean, I dOn't know how else to 
13 fix it. There is also concern abOut court reporters, 
14 as I mentioned, but we tried to fix that with the tape 
IS recording. 
16 CHAIRMAN BABCOCK: Well, it's obviously 
17 a minor problem, but we didn't spot it, and we coilld 
18 have saved the Court some embairassment ·ifwe had 
19 sPOtted that pr.oblem, and we probably won't spot all 
20 the problemS, but we ought to ky to do the best we can 
21 and hopefully have a standard Where we're going to spot 
22 all there tssues so that the Court doesn't have to 
23 respond by saying, "We never thought of that because 
24 our advisory committee wasn't smart enough." They 
25 didn't say that. 

1 JUSTICE UECHT: The constitutional 
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2 county Judges asked to have a representative on this 
3 group.. a: as a result of all <?f this, and we immediately 
4 acceded to that. I am kind ofhard"pressed to remember 
5 other instances in the past where' they woul~ have 
6 wanted to be at the table, but tllt}y are certamly 
7 entitled to be here, and so we will be having an 
8 ex officio, right? 
9 MR. PEMBERTON: They are working on 

10 figuring out who they are goi~ to send. 
11 . JUSTICE HECHT; But tney will have an 
12 ex offic1o member on this commtttee. 
13 CHAIRMAN BABCOCK: okay. Before I ask 
14 if there are any comments about wliat Justice Hecht 
IS said, be sure that your nameplate is in front of you 
16 and pointed at our court repo~. She told me to tell 
17 everylxldy.tha.t. Have you gotooe? There is one back 
IS at ~ ~ble. Anybody have .any ~mments eithpr 
19 substantively or 1n terms .of the p.· rocess of how 1t got 
20 from the subcommittee to us and from us to the COurt 
21 and back agai~? Anybody. ~ve aJ?ything to say? 
22 AU right. Our next ltem·lS to·talk 
23 abo~t the forec1osure of reverse m~age rules, and. 
24 JUStice Baker has been quarterbacking that effort wtth 
25 the subcommittee, and r think I'll tum it over to him 

1 pointing out a problem about they were required to 
2 appoint ad litems and there were no lawyers in the 
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1 if that's aU right with him. 

3 county. . . . . · . .. ·. . , . . 
4 JUSW-ICE HECHT: Yes. It s amazmg how 
5 manyreasoos .y~~ find not to~ something you don't 
6 want to 00; .l,~t->tbey do haVe a legttunate -- there are 
7 counties in Teias -- we think there are eight, but we 
8 never did oowally go counttbem up. But we think 
9 there ai:e<Cight counties in Texas that have no lawyers 

10 in the .. · .. coun.··. ~.· ·. ~ . , ,~• do not work for the government, which 
11 is a real~ for the Bar, I think, to get some 
12 people out ·~ but--
13 MR; SOULES: what for? 
t4 nisrice HECHT: And then there are other 
15 counties where there are not very many lawyers in the 
16 coon~, so.the constitutional .county jUdge says, "Well, 
11 I don· t have· any way of gettu~g a lawyer here to be 
18 involved as an ad litem in this proceeding on this 
19 short a notice because there is not even anybody in the 
20 county that 1 eould call," but there is a district 
21 judge who has more counties in his district, and be can 
22 ~ a1aW)11. er.out ofllllOtlla. county to come over to 
23 this county aQd. serv.. e .as. an ad litem. 
24 A.nd~'s true, but the Court decided 
2S fina.l.lY that we .¢®1:9 l')Qt •• that the Legislature's 

2 JUSTICE BAKER: Thank you. James Baker. 
3 I don't know if you can see that. Before I introduce 
4 Mr. Baggett, who I'm sure most of you know anyway, I 
s wanted to give you a little backsu. ound. After the 
6 general election in 1997 when tfte people of the state 
7 J>assed ·the constitutional amendtn6tt to allow home 
8 ~uity mortgages, the Court was given the task by the 
9 Legislature to draft a rule that would cover 

10 foreclosures, and included in that ~sibility was 
11 the opportunity to appoint a task farce to do tliat job, 
12 and so the Court appointed Mr. Baggett and aboUt nine 
13 or ten other lawyers in every field we could think of 
14 that had to do with mortgages to be the task farce and 
1 s draft those rules. 
16 And they did a masterful job because 
11 they drafted from scratch the basic rules that you see 
18 here that he'll talk about in connection with reverse 
19 mortgages within five weeks, and it was through a 
20 Christmas holiday situation, and they were approved 
21 forthwith and beCame part of the rules in connection 
22 with that new process of home equity mortgages. 
23 Well, then of course, as you may !<nOw, 
24 as a result of the general election m 1999 Texas now 
25 has reverse mortg~es, and thet~slature was kind 
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1 enough to give the Court the responsibility to draft 1 of those protections was you have to get a court order 
2 the rUles for fueclosures .of thoSe kind of mortgages, 2 to proceed with foreclosure. 
3 and f~ the maxim "d()o.'t quit a winner," we went 3 So what these rules do and all they do 
4 back 2nd asked Mike and the same group to take this 4 is set a procedure in place to obtain that court order 
s task in hand. and. . .· they did. and our confidence, was, of s to proceed with foreclosure. You still have all the 
6 course, justifled ~ ~ did a wonderful job and 6 common law obligations and statutory obligations of the 
7 they f1111sbed.J think Wtthin the first week of January. 7 cure p¢od before the order ever even comes into play 
8 So, again, in about a fiv~ ~ six-~eek period of time 8 to establish a default. Now, in the middle of the 
9 they drafted the rules for this particular type of 9 process, so to speak. you hav.e this additional process 

10 mortgage, and I'll let Mike explain to you how they did 10 whereby you o6tain an order to proceed with 
11 it ana Why it takes this form, but as you know, he's I 11 foreclosure, and that 's all it is, is an order. 
12 think stili the managing partner or director of 12 After you get the order you still have 
13 Winstead Sechrest & Minick. 13 to give the 21 days notice and all the same process 
14 MIL BAGGE1T: 1 was yesterday. 14 that you have already had for 150 years, so basically 
15 JUSTICE BAKER: what? IS what we added or what the constitutional amendment 
16 MIL BAGGETI: I was yesterday. Maybe I 16 added was a request from the Supreme COurt to develop 
11 am today. 17 rules to now have an order in the middle of that 
18 JUSlliCE BAKER: And he also was last 18 process, and that's what we did, and the title 
19 Saturday night i~ as the new president of the 19 companies and the mortgage people and so forth said, 
20 Dallas Bar Associatton, and so we were very pleased to 20 "Great, we have no problem with the order, but don't 
21 have Mike agree that he would head this group, and 21 create it in a way that it screws up aU these -- or 
22 everybody except two from the last group agreed to 22 messes up" or does whatever desCription they wanted to 
23 serve on this one, and the two that didn't bOO a 23 say these titles to the property, because the 
24 conflict and coulan•t make the meeting, and they wisely 24 foreclosure process is very i.mportant to titles to 
25 let somebody else take their place. So 1t's a great 2S property and where we are and so forth. 
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1 deal of pleasure as the liaison that I can introduce 1 So what we did and we had a little 
2 Mr, Baggett, and he'll tell you exactly what happened 2 discussion, went around the table, "Does everybody 
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3 and how. 3 agree on that?" Also, do we ~ that we want a 
4 MR. BAGGEIT: Thank you, Judge. I will 4 process that we cannot -- that will not clog the 
s tell you that the group that we had was very s systems up so that if we get into this process and it 
6 broad-based. We had consumer lawyers. We had title 6 is uncontested it can be expeditiously proceeded 
7 ~m~y lawyers, because to a certain exten. t this deals 7 through the court. If it is contested, tt just flips 
8 Wlth title to.p.:operty, and they were all very 8 over to what I would call regular headS-up litigation, 
9 concerned that we were not going to upset 150 years of 9 and that's what these rules try to do. If it's not 

to title law. You@ft inulgine that. We had mortgage 10 contested, it goes through qutck. If anybody wants to 
11 peQple from the ~e industry who had worked on 11 contest it, it Just flips over and goes into what I 
12 this in the ~stature aild had worked on the 12 would call normal litigation. 
13 constitutionafamendment. So we had a very broad-based 13 We had a discussion about it. Colorado 
14 group ()f people on the committee. 14 has a process very similar to this, 1bere were some 
1s We -also bad on the committee the 15 peo~le on the committee said, "We're from Texas. We 
16 regional counsels from Fannie Mae, which is very 16 oon t want to follow anybody else. We don't want to do 
11 im~tin this. Those of you who aren't familiar 17 Colorado," dah-dah-dah-dahdah~dah-dah. So it took us 
18 with it, these~ are aU orig~ated, put -- not 18 a long time to talk about whether COlorado was good, 
19 ~~ of them, but. pRmanl.y, an4 put m a pool and sold 19 bad, or indifferent and whether we could take a process 
20 m the secondarj market, and 1f the secondary market 20 that worked in Colorado and see if we could work it in 
21 doesn't app~Wiate the wsture that we have, they won't 21 Texas; and believe it or not, that probably was the 
22 buy theni ~.· · to a certain extent you had to defil with 22 most heated discussions we had is ~he~r we ought to 
23 the real realtt¥ of the marketplace. If we're gomg to 23 take a Colorado process and Texaruze lt. So harato 
24 have these interests, we've got to be able to do 24 believe, but it's true. Titat gives you an idea. 
2S something with them in the marketplace. 25 W.e all had the same goal in mind to try 
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1 So having all those diverse interests, 
2 we started off and we had Judge Wood from Houston on 
3 there, who w~ very good, very helpful, and Judge Baker 
4 was terrific. Back in '97 to satisfy the 
s constitutional requirement of a order to proceed with 
6 foreclosure, we J:!foceeded to fashion these rules. Now, 
7 to give yoo a little baCkground on foreclosure in 
8 Texas, tt has for 150 years been nonjudicial. You can 
9 have judicial if there 1s some problem with it, but it 

10 is noajudicial95 percent of the time so that there is 
11 no court involved at all in connection with the 
12 foreclosure 99 ~t of the time, and you've got 
13 different, let's say, bodies of law that effect tha:t. 
14 First, when you have a default you've 
lS got a series of common law obligations that have 
16 developed over time where you've got to send notices 
11 and dO that sort of thing, a cure ~nod in order to 
18 have a default before you can go forward with anything. 
19 Once you have a defaUlt then you give notice of 
20 foreclosure, and you go through that 21-day process and 
21 so forth. All of that lS nonjudicial, so what happened 
22 in the home equity situation when the constitutional 
23 amendment was. p~ by the voters, they put a lot of 
24 consumer p~ons m there and properly so, because 
2s all this de<ils with sjngle family homesteads, and one 
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1 to get the order but also facilitate the marketplace 
2 ~tance of these products. So we did that in '97. 
3 TheSe rules have been in place for home equity loans 
4 for two years. They have worked extraordinarily well 
s once people understood what the heck they are. So the 
6 biggest issue we have had is educati~ people on this 
1 process and what it is. Having the history of two 
8 years of working, with really no problems known to us 
9 other than the educational process, and most of the 

10 educational process is prot>ably with the clerks, and we 
11 need to go to their meetings arid explain to them what 
12 this is and how they deal with it. I think it's more 
13 of that than it is anYthing else, but onoo you spend 
14 time with it we reafly have almost no problems with it. 
IS So we took the rules that were in place 
16 that were unanimous from our committee in '97 and 
11 presented the COurt, were I think unanimous. Again, 
18 when we went back and tried to test the market to see 
19 where it was, didn't have problems with it, unanimous 
20 again. One of the reasons we had to do reverse 
21 mortgages again was because the way they were 
22 structured in the Legislature/constitutional amendment 
23 back in '97, secondary market would not buy the 
24 products. 
25 So the basic product, the requirements 
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t: • • hi D 1 .,t,.,t; .. ,. •• .:+t. all li • Thi 1' • +L- • age ... 
1 tOT settms. ·I,t ~· \V C.····. we ~ .not ~· W11:U at . • 1 app canon process. . s app lcatton UK;II lS 
2 were modi(ted.sornevVliatso that there would be a real 2 automatically dismissed witliout prejudice. It's 
3 marlcet for these~ a1ldwhen they did that they 3 automatically dismissed, and you just flip over to what 
4 made these chanAes. 'l'bey liked !guess-- the 4 I would call normal litigation. 
s Legislature l.iW what wedidlast time and in the s So that's really all it is, is a 
6 constitutiooal amenc:bnent.m it requires that there 6 streamlined process to expeditiously receive this 
7 is a pr~ set 1!lP ~y theS\iP:reme COurt for getting -- 7 order. If anybody wart!S ~ contest it, we just go at 
8 obtai~ an ~der l1i the fOtceelosure process m 8 the regular lieads~up litigatton and then thereafter 
9 connection With reverse mortgages. So that's what we 9 once the or«r is obtained you have to give the same 

10 did. to notices you were giving beforehand. One of the issues 
11 I don ~tknow how many of you have it in 11 that we always have is what the heck is a reverse 
12 front of YOU. but :ltllle 735 and 736, and I think we 12 mortgage. That's probably n()t really what these rules 
13 handed out --y0\1 ba4 then1 in the pac}{age, but we also 13 are abOut, but I'll JUSt say something about what a 
14 banded 9Ut this lllPil1ln8 What shows the only changes we 14 reverse ~ is. A reverse mortgage is -- this is 
15 ~.· .. · ' .. from .. · . ··7. a.··.·. :S.:··.·.·.iand···· ..• . · .. • ··.• . 7.'.33 .• 6·. · .... · that.•· .•... w. ere in p~ aJ.ld working 15 the market v1ew of the reverse n:10~ as opposed to 
16 from 97, atld,tiley re underlined, and bastcally all we 16 these rules, and you can cut me off--
17 did was ·tal¢ J):le otd nile$, put provisions in ~ to 17 CHAIRMAN BABCOCK: No, go ahead. 
18 apply tO reverse·~ Where they would be 18 MR. BAGGETT: •• as soon as you want me 
19 appropriate arid went.'fohvard; and that really was the 19 to because they probably doa 't want to heal' a whole lot 
20 only~ we made becaUSe we did not find in working 20 about reverse mor!gages, but what a reverse mortgage is 
21 with it for two~ that there was a problem with it. 21 is. a single family lloiilestead, and if you have el<&fy 
22 1'bose f)f you who don't have that, I've 22 people that have paid their home off or they have 
23 got some extras here if you don' t have it, so let me 23 eqmty in their home but they don't have en. money 
24 know, but that's all the committee did this year, was 24 to live, theyld have to sell their home in order to 
2s to make the modification to incorporate into 735 and 25 have some money, this product has been established all 
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1 736. the prooess for reverse.· 111,ortg~s as well ~ home 1 ~ver the country .. You have: to be 62 years old to get 
2 ~Utty 1.~· If tbt;re~s ~ q.·uestions about 1t, I'm 2 tt. What y~.u dO.· 1s you go m, and you apply to the 
3 fully ~ ~~:int~Ht hpwever you want to, but 3 mortgage company for a reverse mortg;lge. . 
4 basically 1t 1~ a,~~· YnufJ1e.an .,. well, flrst 4 'Illeygo m.and they evaluati tlie eqwty 
s you have al:l-Qf:.~ ~~.that must be given before s in the home. coiJld be a first lien on it, but it may be 
6 ~sever~· ~.~~cesare given there 6 paid, off, and th¢ywill make ·yo~ a 1~ based;upon the 
7 ts aeureoe.rlOO .. · ... ·._·:······.·.·.'. ~IO .... •.·.~.••.". gg.·.·.· .. ·•··.~ ... •···· ... ·.·. •· .. ·•. ·"'.~.defi.· .. aut .... tto. · . ~cured. 7 eqwty .. mthat· .. ·· ho~. ·· .·.··. all.'.d ..... ·~w . . ill do. 1. t.ac. ··~ly, 8 tf~~,~·t~, the pure hasn. t 8 arid once you do~ they wlll have ali~ on 1t. You 
9 fum ., · .. ·,,~:iS>~ notice saytng .. th¢re ts a 9 can elect to take 1t ma lump ~wnor pay 1t off for 

10 &d:~lt. ·... · y® ~to tl\is .Jll'ocess. You can't even to the remainder of youdife. If it's a hUsband and a 
11 file th¢.ap .. :·~, Ul\tilthose notires have been H wife it can be continued to be paid until the last 
12 given an(Hhe.<l¢f.tha&beel'l established, so you've 12 survivor is around. So it's a vehicle to get liquidity 
13 got r.o~y~.· iet"s~y, . ~o~aay period·prior to this . 13 to elderly people ·in their house if they want_ it. 
14 ·appl~~~®~Y<?";~'qgl~tppla(.)e, ~Yol.lf1le this 14 • . Yo:u.Qog,'t .tnalce any p,aymeats .on 1t. It's 
IS apP,hGati<m m 'districf court; !lJ!d ~·.sa form of ts mteresttng to have a mortgage you make no payments on. 
16 notice that must :be ~y~ illso m addition to the 16 The events ofdefault, for laek of a better term, are 
17 application beingff,~~lhat's inthe5e rul~. 11 bothspQuSes:dl,e. Once they die. then it's p~doff in 
18 . Andthen~J$~~~datewhich IS' ··!fleestateproqess. Ano!}teronetstheysell1t: If 
19 ts 38 day~ from-~ time ofthe ~we, and we've_ been 19 t:t•s sold, It has to be pat.d. off, and~ there: ts a 
20 asked at least 3~-tlme$, "Row did you come up wtth 3 8 20 couple of other ones that if there's hens agamst the 
21 days~ The .wa. I!Y we ~1[lll with 38 days is because 21 property that affect the title that aren't -- that can 
22 there ts a .Fa.tr Debt CoH.ectJ,~ Act, a F~llaw1 22 be CO?te~ but they aren't contested. that could be 
23 that we di:d not want to \Valle Texas practitioners mto a 23 a basis for rt. 
24 problem :with that •. Yw. ~ve 30 days to contest a debt 24 Another one is if you move out of the 
25 under F~ Debt O>Jie¢tion Act law, Federal law. 25 property for 12 months and you leave and you're no 
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1 . . So WI¢ we fili:d is w~ you file the . 1 lon_ger occupy.ing il That's ~ basis for, quote, 
2 apph~on )';0\l C8fl &iVe a noti(.)e at .the same tune that 2 defau!t. It. ts m ~se latter crrcu,mstaru:es where 
3 C(:)tllplies.·. wtth .. ·. the ..•.• F.· au' ·De.· . ;bt Co .. Uection.·. A~t and lets the 3 ~ ts a hen.· agamst the_pro~ that af£. ects the 
4 botrow~ can.' .·.~ ... · .· .. . the···· .. law. m ~dance wtth that act, 4 title and may affec .. ·t t the ngh .. ts m the pr~perty or they 
s sow.e f~th¢re1sacertain several days that 5 move for 12 months that you have to gtve tliese 
6 you've g~t rei :~ it. There is the answer period that 6 additional noti~ so !ftey'li know what's ~pening. 
7 we normally·navel.lll.dthenwe put some extra days on the 7 Ifthey hve there and there's no lien 
8 end to~.~ we~~~ time that there could s against the property, there are no payments, and that's 
9 be contesti~ ~ ~ F~ I>e"f?t Collection Act. g tlie way a revet;se ~ workS. So wba~ we did is 

10 TJ:uil'.s jnot ·mbere; bUt 1t's to allow 10 took hOme equtty, the process that we had, tncorporate 
11 lawyers to do tbatwithout<rutmingintothose problems, 11 homeequitymtothat-and prooeeded forward. It was 
12 so that's wby-tberei~ a l8~y answer period, more 12 v~ ~ghtforward and really had very little issues 
13 than there nOrmally ts., and \W ~ that. But 13 with 1t, even though we had a bunch of consumer 
14 once you ;have that) .this is-- this process, it's like 14 lawyers, m~ companies, title companies, 
1 s a forcible. entry -detainer f'Of possession in JP court. 1 s et cetera, et cetera. 
16 'There is no discovery:, no ·doCument proouction. It's 16 CHAIRMAN BABCOCK: Yeah, well, you 
17 not res judicata It's ;not collateral estoppel. It is 17 haven't dealt with this committee yet. 
18 nothing but obtaining an order that says you can go HI MR. BAGGETI: okay. 
19 forwara with foredf)SUre. 19 CHAIRMAN BABCOCK: EVerybody should have 
20 So this .pr~ ~ticipates ~there 20 the in~ned Rule 735 and 716. We had previously 
21 will probabl~ o.e·aeratt,ltS1n ~of this ~use 21 sent you 1n !he J)3Ckage ~ the 735 ~~ 736 and the 
22 that' s where ;tt lS; and tf there IS, this order wdl be 22 statute that ts .referenCed m these prov1s1ons. I 
23 given. If at a!lY time a borrower :w~ts. to ?>ntest any 23 think Mike'~ point is a good one to ~p in mind. We 
24 a8p(!Ctof.it, ~can file a law~~ m ~strict 24 are not creatmg a Rule 735 an,d 736 m the fonn out of 
25 court, fi;l~ ~ ·:'004~ of~ ~wswt m this 2s old cloth. We are mere!Y addi:tlg_ the references to 
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1 certain reverse mortgage foreclosures and incorporating 1 out to the chair that the existing rule did not get 
2 those references into the rules. So we're not creating 2 seminared through this committee. 
3 something new here, just broadening the applicability 3 MR. SOULES: That's right. 
4 of existiog_~es. 4 MR. BAGGETT: That is correct. Yeah. 
s M.iL<e, the way we have done this, at s It was presented to the Court, but you're right, it did 
6 least the last meeting. i:he subcommittee chair, which 6 not go through. 
7 would be you, has the opportunity to accept or reject 7 JUSTICE HECHT: And we didn't have time. 
8 friendly a.ineodments or changes that are suggested by 8 They were passed. Mortgages were starting to be 
9 this committee and then we forward that information on 9 issued, and we were on a -- it was fast-tracked. 

10 to the Court. I'm not sure that there's going to be a 10 MR. BAGGETI: That's correct. We had, 
11 lot of controversy about this, but I may be surprised. 11 what, five weeks to do it. 
12 So with that in rilind, Justice Baker. 12 CHAIRMAN BABCOCK: Justice Duncan. 
13 JUSTICE BAKER: I just wanted to comment 13 HONORABLE SARAH DUNCAN: Following up, I 
14 before discussion that I am the liaison of the Court to 14 agree with what Bill said, and to me where those things 
15 this task force and it's been my intention to IS ought to be and what concerns me most about the rule is 
16 recommend ~ting these rules as-is unless this 16 that they come too late. To me a stand-alone lawsuit, 
17 committee messes tliem up. 17 whether it's a usury or fraud or whatever it is, it is 
18 CHAlRMAN BABCOCK: Bill Dorsaneo. 18 in the nature of a respense; and these things ought to 
19 PROFESSOR OORSANEO: well, to start on 19 be, it seems to me, in the response section to alert 
20 that pr-ocess. you know, there are some matters of form 20 the practitioner that this is afso a viable response; 
21 that we don't really need to worry about, but Mike, I'm 21 and if you file a stand-alone lawsuit and a notice in a 
22 looking here over here on page seven of the handout 22 foreclosure suit there will be an automatic abatement 
23 draft, and in Item No. 7 where it says "only issues" -- 23 and dismissal. 
24 MR. BAGGETI: Right. 24 MR. BAGGETI: Well, in response, the 
25 PROFESSOR OORSANEO: Then there are two 2S first sentence of 4(a) says, "'!he respondent may file a 
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1 subparagraphs or paragraphs. That seems to be the only 1 response setting out as many matters, whether of law or 
2 place that fulks at)out being able to come in afterwards 2 fact, as respondent deems necessary or pertinent to 
3 and to seek relief in any court of competent 3 contest the application," and we did that for that 
4 jurisdict~ if an application bas bex?n granted, you 4 reason. You can say whatever you want to say in the 
s kno.w, lets say by default. Is that nght? s response, period. We wanted to let them know that. I 
6 MR. BAGGETI: OnCe an order is signed, 6 think your point's well taken, but that's why we tried 
7 that's oorrect. 7 to say that. 
8 PROFESSOR OORSANEO: Don't you think it 8 HONORABLE SARAH DUNCAN: And that's why 
9 would be better if the information, plll!i.cularly in (b. ) ) 9 I would put the abatement and dismissal part there, 

10 and particularly in the frrst sentence of (b), would be 10 because to be able to put it in a response and it have 
11 split out under a ~parate numbered paragraph, and 11 no effect isn't very cOmforting to me, but if I know 
12 there is a ~119, abatement and dismissal. 12 that I can not only ])Ut it in a response, which I 
13 MR. BAGGETI: Right. 13 really wouldn't want to do, I would want to go file my 
14 PROFESSOR OORSANEO: which is, you know, 14 stand-alone lawsuit and just get the foreclosure 
15 not the same thing, but it's in the same, you know, 15 proceedings. 
16 ~area of, you know, what happens to this Rule 16 CHAIRMAN BABCOCK: JUstice Baker. 
17 736 proceeding. If it .~ts off-- you know, i~ it gets 17 JUSTICE BAKER: Mike pointed out and 
18 off the track because tt sa contested matter, 1t gets 18 when you look at these carefully, this J?rocess is not 
19 into beads-up litigati. ·on, and it just really seems to 19 contemplated to be a full-blown lawswt, which he 
20 me that that paragraph, "only issue," talks about a lot 20 commented on several times; and although I understand 
21 more than that. The "only issue" part of it is in the 21 your concern, it seems to me that this r.rocess by these 
22 ftrst sentence in (a). 'Theil, you ktiow, thereafter it 22 two rules is to limit it to exactly what s being 
23 goes on to talk about the effect of the determination 23 required; and that is an order. And as soon as you say 
24 of that "only issue" and the preclusive effect of it on 24 in the response, "I disagree and I'm going to fiLe a 
25 the parties affected by the determination, right? And 25 lawsuit," you have to file a separate suit. 
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1 if that's so, that needs to be put somewhere else 1 In other words, we don't contemplate by 
2 because it's buried here, and where I would suggest 2 these rules that you're _going to have the full-blown 
3 that it would be put would be in a separate paragraph 3 lawsuit o~ing within the framework of this 
4 that could be 10 or whatever number that ends up t>eing. 4 aJ?plication for an order. It's going to be a separate 
s You know, 73.6.l0, perhaps. You understand wfiat I'm s ptece of litigation, as he said 6efore, and so your 
6 saying? 6 comments I think are well-taken, but the answer is 
7 MR. BAOOETI: Yes. 7 already there, as he says. You're not going to 
8 PROFESSOR OORSANEO: That's my 8 litigate usury or fraud or whatever in this process. 
9 suggestioo as a matter of organization, and I'd also 9 HONORABLE SARAH DUNCAN: I understand. 

10 have further suggestions aOOut how to talk about the 10 My only point is that I think you need to alert the 
11 order not having any p~lusive effect, but I think we 11 practitioners at that sequence m time that, in fact, 
12 could leave that to drafting. I mean, it doesn't need 12 they have the remedy available in subsection 9, which 
13 to say "estoppel by judgment" and "collateral estoppel" 13 is to fi.le the stand-alone lawsuit and have the 
14 becaUse that's redundant, and perhaps some other 14 foreclosure proceeding automatically be dismissed. 
15 lan~ that simply would say that there's no IS CHAIRMAN BABCOCK: If I could ask 
16 J>reclustve effect, you know, be it beyond the effect 16 Justice Baker a question. Justice Baker, is it the 
17 that the order woUld have under this rule, okay, would 17 desire of the Court that this committee study the 
18 be adequate. 18 entire Rule 735 and 736 rules, I should say, in light 
19 CHAIRMAN BABCOCK: can I ask Mike a 19 of the fact that there was not time for this comnuttee 
20 question? Mike, is 7(a), which Bill has been talking 20 to study it before, or are you asking for our advice 
21 about, that is in the existing rule, is it not? 21. only on the interlined portion of too two rules that is 
22 MR. BAGGETI: The existing rule is •• we 22 in this handout that you gave us? 
23 have not done anything. That's the existing rule as it 23 JUSTICE BAKER: well, my personal 
24 stands. 24 viewpoint is because of the circumstances of the ftrst 
25 PROFESSOR DOR.~ANEO: But I would point 25 go-around and the fact that the initial rule as 
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1 prom~ by the ·Court·has ~ in effect for two 1 than the "only issue," okay, and putting it in a 
2 years Wtthout any problems bavmg developed, that I 2 separate paragraph? Even though that's a new matter, I 
3 would prefer that the group look at it for purposes of 3 piCked out the one thing in this rule that's important 
4 integrating the reverse mortgage pru.:t rather tlian 4 that's articulated in an opaque way. I didn't raise 
5 contemplating this~on as a full-blown redo, if s every other issue that coUld be raiSed. I'm~. /or 
6 you will, of the substantive rule itself. You know, 6 one bite at this to get it into the shape that it .. 
7 with all due respect to what yoor function is and what 7 to be in to be comprehensible, and l'd ask my fellow 
8 you-all do, it's Only been two ~· but it doesn't 8 committee members to take a look at that and to tell me 
9 appear to be brokeD. I would Just leave it like it is 9 tha. t I'm dead wr~ if I'm dead wrong; but if I'm right 

10 unless you think there is a real substantive problem 10 then I'm aski. ·~for Mike. to tell me whether he thinks 
11 with it. 11 that's a good idea or not. 
12 CHAIRMAN BABCOCK.: Yeah. I think it 12 That's the last thing I'm soing to say 
13 m,ight be helpful to ask the committee if they are aware 13 about it. If all we're going to do 1S to say that the 
14 of any prob. l.en1S.· . •. M.".·.rnceke····· .. y .. ·t:~ •. ·.'re not, and Mike's not -- 14 rule we didn't discuss is good enough for reverse 
15 L~ do Y0U have something? 15 mortg<JgeS, I'm ready to vote, because all of these . 
16 Mil, SOULES: lthink the notice 16 crossreferences now to reverse mortgages, that's alltt 
17 provision in~ 2 is unconstitutional. 17 amounts to, if that's all we're doing. 
18 M~ BAKER; well, sue us. 18 MR. BAGGE'IT: Let me resQOnd to you this 
19 MR. SOULEs: we worked long and hard, we 19 way, and really it's the way Judge Baker addressed it. 
20 worked long ~ bard on Rule 117a, which gives 20 I think we could all speculate on whether moving that 
21 ad v~orem taxdelinq~ ~ection ~pie some 21 would make it more meaningful. My view is that with 9 
22 special ways to meet constitutional reqwrements where 22 stand alone, if you want to do anything about it, you 
23 they can't find the people and what have you; and this, 23 just file a lawsuit and it's gone, period, is as good a 
24 just to mail to dle person whose record or whose name 24 protection as you can ever get. And if you want to 
25 and address is in tbe records of the lender a letter, I 25 know, we had a lot of discussions about that, whether 
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1 don't think that's enough. 1 or not that's eno~ protection just to flip it out and 
2 MR. BAGGEIT: Luke, let me tell you 2 do away with all this. It bas wOrked for two years. 
3 where that came from. andlunderstand your issue, and 3 I don't think there is a problem with · 
4 we had a lot of ~on about that in the committee, 4 it, so if we are re<~.lly just looking at the rule and if 

· s because let me tcll you., the people -- the title s there is any problems develop addressing those, that 
6 COll!PaDY poo,ple wa.-e ~. _ con.· - cerned ~ut that ~ you 6 ~t be one, but there have been no problems, bas not 
7 are 6ecliUSe ifthiere ts some problem Wttb the servtce 7 been misunderstood. and I think if it's already been 
8 it creates a p~~ with the title. s there for two years. Even though it didn't go through 
9 MR. S@ULF,S: well, they have got it. . 9 this committee and it's working, we ought to sort of 

10 MR. BAGGETT: so we spent a lot of tune 10 leave it alone. 
11 working. on. that. Where this came from is that's the u CHAIRMAN BABCOCK.: so to put it another 
12 exact e.xact.· . service requirements that are in 51.002 of 12 way, you would not accept the friendly amendment from 
13 ~ p;~ Code ofthe notices yo.u are. ~uired to 13 Professor Dorsaneo. 
14 grve fotfot~losure. ; 'Jlhat's exact,Just right out of 14 MR. BAGQETI: 1 think that's my 
15 :the code. The .code bas ·been oontested on the 1 s preference would be to not do that. 
16 constitutionality ofthose notices, and it's been 16 CHAIRMAN BABCOCK.: Let me get back to my 
17 upheld that .thOSe notices are constitutional. Now, 17 question. Ycai::L 
18 Whether the same language has been upheld in that 18 MR. YELENOSK.Y: Well, I don't know about 
19 statute that woold be ~;t,. maybe, I dOn't know, for 19 Professor Dorsaneo's point, but on the point as to 
2a some reason it's tvDed oinerent or something, I don't 20 whether it's been working well or not, Judge Duncan's 
2 1 know but basically -- or maybe the arguments weren't 21 point and Luke Soules' point were as to notice. 
22 made,' but the constitutianality of that notice under 22 MR. BAGGETI: Right. 
23 51.002 bas been upheld. 23 MR. YELENOSK.Y: And l don't know how we 
24 OWRMAN BABCOCK.: Yeah, Carl. 24 could knew whether it's working or not unless we knew 
25 MR. HAMILTON: can you explain what the 2S if people had misunderstood the notice or hadn't gotten 
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1 "certain reserve reverse mot"tgages" are and which ones 1 notice and therefore had lost their homes as a result. 
2 are excluded? 2 So I just don't want it to go unsaid that I don't 
3 MR. BAGGEIT: Yes. Under the statute or 3 believe we could conclude based on what I've heard that 
4 the constitutional ·amendment, excuse me, there are four 4 it's been working well from the perspective of someone 
5 bases of, quoUkdefault. I mean, it's not default in 5 who didn't get ailequate notice. 
6 your nornial ~. One of them is that both spouses 6 CHAIRMAN BAB<XX:K.: Yeah. Good point. 
7 die. ~ of~ is that the property is sold. Under 7 If you don't have notice you can't --
8 those two c~ the constitutional amendment 8 MR. SOULES: Apparently the title 
9 did not require all-order be obtained. The third one 9 company and the industry is willing to assume it's 

1 o is, is that fhere is some lien against the property 10 working well. 
11 that affects the mo.rtgage against the property, and the 11 MR. BAGGETI: That's right, and they're 
12 fourth. one is that soinebotfy moves from the property for 12 assuming to give title poLicies, but they work. We had 
13 12 months and is no lOQF occupying it. In those last 13 a big lo~ diScussion about that and whether they're 
14 two, one of which as long as the lien ts contested you 14 going to 1ssue title policies or not issue them based 
IS can't go forward, but those last two circumstances are IS on that notice issue, and trust me, they spent a let of 
16 the only two circumstances under which you have to get 16 time talking about that, and since it's the exact 
17 an order. You do not have to get an order for the 17 notice that we had otherwise they went ahead and did 
18 fl.rst two. 18 it. 
19 Yes. 19 Now, you are correct. I mean, who knows 
20 CHAIRMAN BABCOCK.: Bill. 20 how long it will take for all of this to bubble up. I 
21 PROFESSOR OORSANEO: Mike, going back to 21 don't know that, but to the extent things have oubbled 
22 my point, doyou have any t>roblem letttng out that 22 up, it's been fine. . 
23 preclusive effect. and. ··.• related language from paras!'Clph 23 CHAIRMAN BABCOCK.: Let's see 1f we can 
24 7 the "only issue" paragnylh, whicli I think aU of you 24 bring closure to whether anybody is aware of any 
25 who 10(>]< at it .W.ill~ize talks about a lot more 2S problems. Bob Pemberton, are you aware of any letters 
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1 that you have received on 735 and 736? 1 problem here, and that is that the way you set up 
2 MR. PEMBElfiON; we haven't received 2 notice here the response time is really 41 days under 
3 an~·~ the only tJPngl've ev~ heard is some 3 the rules because you've got to add three days to 
4 practitiont:rat , .cum Houston mentioned that he 4 certified mail service any time you do it that way. So 
s Oidn't like~ f~ tl:Jat it you wanted to ~ntest ~ s anybody that's taking a default judgment on the 38th 
6 ~f these. .y~.· ~\!. ,~ ~.file a,separate lawsmt. That s 6 day is automatically taking a juOgtrient prior to the 
7 J!1St a poli~ •lSl,on that s pretty fundamental. 7 time the response is due. 
8 'Ibat's all I ~e·beard. 8 MR. BAGGE'IT: well, I understand your 
9 MR. BAOOEIT: Let me tell you why we did 9 point, and it's a good point, but that's~ of why we 

10 ~ ~arcue Jawsuit instead of having-· ana i~you 10 added the eight days to the JO days, but I know. 
11 think about 1t, the way you stop a foreclosure lS you 11 MR. SOULES: lhat still doesn't take it 
12 go in and get a~ restraining order, an 12 out of Rule 2la. 
13 mjunction, and you hear it. We really didn't want 13 MR. BAGGETI: I understand. I'm not 
14 them to have to do that- We did not want to go through 14 disagreeing with you, but that's part of the basis 
IS the si~()l); ~ ~ ha:d tQ get a T.R.O. and a bond ts of-- the Fair Deot Collection Act is 30 days. We 
16 and all that sort .()! diirig .. We wanted them to have an 16 added this to deal with that, but your particular point 
17 abilityJ•to.:fllean~pli~on. and it's 17 I understand. 
18 automati~ly~~~~ thing is abated, and 18 MR. SOULES: okay. 
19 you're automatic81l:y fn ltttptton because you can't 19 PROFESSOR OORSANEO: what number of days 
20 proceed with a foreclosure without an order. 20 would it be if you just picked a number of days and 
21 So if you don'tget the order we've 21 forgot about the Monday next, which in our 
22 really bent over backwards to go the other way, and 22 recOdification draft we have eliminated? Okay. What 
23 some ~le would say, "Y~ you've encouraged more 23 number of days would be the right number of days if you 
24 litigati~. We~l, oo, we're not trying to do that, 24 Just wanted .to give the right number.• . of days? 
25 but we re allo\\jqg th(:m to stop lt without a T.R.O., 25 MR. BAGGETT: YOU need to give the •• 
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1 without a bond; without anything other than just filing 1 you need to have the 30 days so that the practitioners 
2 an applicati~ --a lawsuit. 2 won't have the Fair Debt Collection Act problem and 
3 CIIAI:RMAN BABCOCK: Elaine. 3 then what Luke is talking about. 
4 PROFESSOR CARLSON: Would you consider 4 PROFESSOR DORSANEO: Give me a number. 
s adding a ,com.ment to Rule 735 to the effect that s 40, 50? 
6 RUle.· 7· ·.JS and 736 do not. · address . . ·· •· , or p~ to change 6 MR. BAGGEIT: 40 is fine. I mean, it's 
7 the c0tnmon law duty of a lender seeking foreclosure, 7 not -- it just has to be over 30 with some leniency on 
8 m.>t'· 4o the rwes. precl~ a ··~ from proceeding in 8 the notice issue. 
9 distnct ~'00 ~test the .t to foreclose under 9 CHAIRMAN BABCOCK: Any other comments 

10 Rule 73·6, sqb~tioo 9? 1"hat kind of tells a lawyer up 10 about these rules other than the ones we have talked 
11 front bere i:sy~ ~u of.choices and duties that 11 about? And we have ~ot Elaine's comment about the 
12 exist itideperldenny of the rules. 12 rules pending. Anything else? 
13 MR. ·BAGGE1T; That would be •• I mean, 13 PROFESSOR OORSANEO: well, I'm going to 
14 if that solves the problem to make sure they know they 14 move to split out the language fmm the "only issue" 
15 can ootruit better, I don•tha\ie a big conceptual IS paragralh and put it in a separate paragraph 10 that's 
16 problem with that. 16 caUoo preclusiVe effect" or wordS to that effect 
17 . CHAJRMAN BABCOCK: okay. We'll talk 11 because :Paragraph 9 is about .abatement, and from my 
18 .abrn.Jt t)latjaa second .. A11~bodY else aware of any 18 sta,n!)point something. that's ~oing is abated,. but the 
l9 problems with R;\11~ ns:or 736? 19 abtltty to come back m and chiillenge an order later, 
20 Jusf;i(le lbht; while you were out of the 20 you mow, is a distinct matter. 
21 room we bal;f.afi,:ci¢f(iiscussion about whether or not the 21 CHAIRMAN BABCOCK: okay. 
22 Court wasiri~in.our taking on the entire rule 22 MR. SOULES: May I ask a question? Are 
23 rather than just these few changeS and Justice Baker's 23 we against a deadline here where this rule has got to 
24 view was that the rule was wofkitig fine and that it was 24 be enacted? 
25 not his tho~t that we should try to examine the 25 JUSTICE BAKER: We're past it. 
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1 entire rules, notwithstanding the fact that because of 
2 the timing they hadn't gone through this committee 
3 previously, an~Hwas tcying to canvass the groupt.·O · 
4 see .. if theie., . were .. ·· .. ·. anyJ>roblcins with those rules that 
5 anyone was c·a:ware.of. 
6 JUS11CE HECHT: okay. 
7 ClWRMAN BABCOCK: SO we have the 
8 comment ~on. Anybody else aware of problems? 
9 Yeah, Bonnie. 

I MR. BAGGETI: We're past it, yeah. We 
2 have the same •• 
3 JUSTICE BAKER: Time problem. 
4 MR. BAGGETI: -- time problem as we had 
5 last time. 
6 CHAIRMAN BABCOCK: Bill has got a motion 
7 on the floor. Anybody second that motion? 
8 HONORABLE SARAH DUNCAN: I second it. 
9 CHAIRMAN BABCOCK: Elaine seconds it. 
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10 MS. WOLBRUCK: I just wanted to make a 
11 comment that in-my county, in Williamson County, we 
12 have jUst.• ... · ,·i:n· the." Last few. months started receiving . 
13 these applications. Although the pr<?OOdure h~ been m 
t4 place for a ~pie of~ we have Just now m the 

10 Now, as I understand it, the chair of the subcommittee 
11 has net accepted it, so what we are goi!lS to do now is 
1.2 vote on it, and if it passes then we will mform the 
13 Court, and Pemberton will accurately report our vote on 
14 that matter. Yeah, Mike. 

15 last few monthS stal1ted receiving them. 
16 CHAIRMAN BABCOCK: SO if there were 
17 problems, they would have just started to arise? 
18 MS. WOLBRUCK: They would have just 
19 started. 
20 CHAIRMAN BABCOCK: But you're not aware 
21 of any right now? 
22 MS. WOLBRUCK: I don't know of any 
23 problems at this time. 
24 CHAIRMAN BABCOCK: okay. All right. 
25 M~ SQut,E$: I gw;:ss there IS one oilier 

15 MR. BAGGETT: Let me say this. If we're 
16 going to make some changes to it, that change that 
17 you're ~ting doesn't give me great pause. I guess 
18 the issue IS if we're just going to keep it like it is, 
19 would be my preference, but tfwe're going to make some 
20 changes, I dOri't have a big problem With what you're 
21 saying. That doesn't bothei me much. 
22 PROFESSOR OORSANEO: My motion, 
23 Mr. Chairman, is just simply to move three sentences. 
24 CHAIRMAN BABCOCK: Right. Motion to 
25 move three sentences. How many are in favor of the 
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1 motion to move three sentences? 
2 16. A late vote, 17. I get 17. Is 
3 that what you got Carrie? 
4 MS. GAGNON: Y~ 
S CHAIRMAN BABCOCK: Okay. 17 in favor. 
6 Who is opposed? 13 ()~)posed. · • So that carries. And 
1 Mike you aca:pt it or don't? 
8 MR. BAGGETI: I'll accept it, and I will 
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9 also accept the one an the clarification of 735. Now, 
10 I don't know mechanically, Judge Baker and Judge Hecht, 
11 our committee has techniCally expired, I think. 
12 CHAIRMAN BABCOCK: Well, it sounds like 
13 that this is not a change in substance. It's just a 
14 reorganization. 
IS MR. BAOOE'IT: Right. 

.16 CHAIRMAN BABCOCK: Bill, would you 
17 agree? 
18 PROFESSOR DORSANEO: Yes. 
19 CHAIRM:AN BABCOCK: SO --
20 JUSTICE HECHT: But Elaine had a 
21 comment. 
22 CHAIRMAN BABCOCK: Yeah. And Elaine has 
23 got a comment. We'll get Elaine's comment in a minute. 
24 rusncE BAKER: I think that it's a 
25 matter of drafting, and I guess the regular procedure 
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1 is that whoever has gat tllis in their word processor 
2 will move the seoon6 sentence of (a), all of (b), and 
3 make it number H) on page eight, and so far as that 
4 goes w~'U reciroulate it to this group. Isn't that 
s the ordinary procedure? 
6 MR. BAGGEIT: what I would do if it's 
7 not objectionable is l would like to get with you, 
8 Elaine, on YOI:P' suggestion. 
9 PROFESSOR CARLSON: Sure. 

10 MR •. BAGGETI: And with Professor 
11 Dorsaneo's spggestian and get something to them that's 
12 okay with theti1 and then probably set up our committee 
13 just to look at it. I think 1t would be appropriate to 
14 do that and report back, if that would lie okay. Is 
1 s that all right? 
16 PROFESSOR CARLSON: Fine. 
17 MR. BAGGETT: Okay. 
18 MR. SOULES: If you're going to do that, 
19 I think this rule ought to be looked at for its 
20 conformity te the other rules and made to conform. 
21 Once we pass it through this committee it's got 
22 problems whenever y.ou try to ~uare it with the other 
23 Rules of Civil Procedure. If we ve _got to pass it 
24 today, we do in order to meet deadlmes or meet 
25 deadhnes that are past. If we don't have to pass it 

1 today, I think that the committee ought to try to 
2 ~uare this rule up with the other Rules of Civil 
3 Procedure S0 it reauy fits with the overall J?ractice 
4 and doesn't conflict or at least doesn't conflict with 
s the other practice. So it's going over to the next 
6 meeting anyway, I think we ought to at least try to do 
7 that. 
8 CHA'lRMAN BABCOCK: well, it's whatever 
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9 the Cowt wants, but my thought was that we would take 
w Bill • s change, and Mike woul<l put that on his word 
11 processor, 8nd Elaine woold worlc on her comment right 
12 now, and we would talk about that today and forward it 
13 on to the Court.~1y; but again, Luke, you make a 
14 good point. If this oommittee IS charg¢, or put 
IS another way, we're going to be blamed for not having 
16 looked at these two i'ules, then that's another matter. 
11 What I hear the Court saying is that they don't need us 
18 to but--
19 , RJSTICE HECIIT: Well, what is the 
20 timing? I just don't know what the time constraints 
21 are. 
22 RJSTICE BAKER: Well, the theory was 
23 exactly like the fll"St go-around, that the statutory 
24 iJ!lplementation of the constitutional amendment was 
2S effective J.aQ!ilary l of the next year. In other words, 
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1 in '97 it was effective January of '98. nus one was 
2 effective January 1, 2000. So we were operating on a 
3 kind of a strained schedule. We didn't want to appoint 
4 anybody until the actual constitutional a.mendment time 
s satd you could do it, so we bad about five weeks to do 
6 the whole thing, and the theory is that the rule is 
7 sup{)Osed to be in place on January 1. Well, the 
8 re<ility is, of course, that you can't do a reverse 
9 mortgage until Janlla!Y 1. 

10 It's hardly feasible that someone is 
11 going to make one and try to foreclose in the first 30 
12 days. So practically we have or did have a time period 
13 to finish it, which is what we did in the first 
14 ; · around, and we felt compelled because of the 
15 'slature's mandate to do it as rapidly as possible 
16 an with as few many days expired in January as 
11 possible, so here we finished about three weeks ago, I 
18 think, wasn't it, Mike? 
19 MR. BAGGETT: Right. Right. 
20 RJSTICE BAKER: And SO we delayed to 
21 thi~ point merely because this body was not meeting 
22 until today. 
23 CHAIR..\ofAN BABCOCK: Justice Baker, could 
24 I offer a suggestion? 
25 JUSTICE BAKER: Sure. 
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2 Luke, see if this works for you. We will forward the 
3 work that we've done this morning to the Court, and 
4 that is blessing the work of Mike's subcommittee, 
s making the two cllanges, the one that Bill Dorsaneo has 
6 suggested and if Elaine can come up with some comment 
7 language that is acceptable to Mike and to the 
s subCoriimi.ttee --I mean to this committee-- we'll 
9 forward that on to the Court and then at some later 

10 time when we have more time we can put Rule 735 and 736 
11 on the agenda for full consideration by this committee. 
12 And I would suggest that we let a little 
13 air go underneath this. As Bonnie says, we're just 
14 starting now to see these percolate through the system. 
1 s lf there are problems that are going to manifest 
16 themselves, it's probably going to be a few months down 
17 the road. So I would propose a kind of bifurcated 
18 approach to it. Let's give the Court what it needs 
19 today because it's under a deadline and defer the 
20 full-blown treatment that this committee is capable of 
21 giving to a rule to a later time. 
22 MR. SOULES: r move we approve the 
23 amendments but not the rule. 
24 CHAIRMAN BABCOCK: Okay. 
25 MR. SOULES: we have never been asked to 
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1 approve the rule. We have just been asked to approve 
2 the amendments. If thi.s committee is going to approve 
3 the rule we need to study it in an appropriate way. 
4 CHAIRMAN BABCOCK: Okay. 
s MR. SOULES: so my motion is that we 
6 approve the amendments without inferring or in any way 
7 expressing --
8 CHAIRMAN BABCOCK: What do you want to 
9 do about Dorsaneo • s amendment? 

10 MR. SOULES: With that change. 
11 CHAIRMAN BABCOCK: With that change, and 
12 what about Elaine's comment? 
13 MR. SOULES: whatever. I think it's a 
14 good comment. 
15 . CHAIRMAN BABCOCK: Is everybody in favor 
16 of doing that? Who is in favor of Luke's motion, which 
11 I'll second? 
18 I got 28. Anybody or.posed? Okay. 28 
19 to nothing. So that's what were going to do, but, 
20 Elaine,. you're going to have to come up with some 
21 l~e, talk to Mike about it, and t.hen get back to 
22 us today before lunch. 
23 MR. BAGGEIT: I'll stay. 
24 CHAIRMAN BABCOCK: Huh? 
25 MR. BAGGEIT: I was just telling them 
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1 I'll stay, and we'll work on it. 1 should do them one at a time. 
2 MR. WILLIAMS: one thing on Professor 2 PROFESSOR OORSANEO: Does everybody 
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3 Dorsaneo's comments about the rule not fitting in 3 have-- in the agenda there are-- what are they 
4 accord with the other rules, would it be an imposition 4 called, Bob, enclosures? 
s on you to give an outline to the committee on how it s CHAIRMAN BABCOCK: Right. 
6 doesn't fit? You indicated- 6 PROFESSOR OORSANEO: the enclosure to 
7 MR. ORSINGER: 1bat was Luke's comment. 7 agenda--
8 MR. WILUAMS: oh,l'm sorry, Luke. 8 CHAIRMAN BABCOCK: No.3. 
9 MR. SOULES: Sure. 9 PROFESSOR OORSANEO: 3. Is that right? 

10 MR. WIUJAMS: You said it didn't fit. 10 Yes. Proceeded by Judge Womack's letter and then on 
11 MR. SOULES: 1 will undertake to do II Bates stamped page 240", which is the second page 
12 that, enlist anyone else's help that will take a look I2 following that fetter, what the judge is talking aoout 
I3 at this in light of Rule 4, Rule 2la, and the citation 13 now is at the bottom of the page. 
I4 rules. I knOw that those need to be looked at for I4 CHAIRMAN BABCOCK: This is Rule 67, 
IS inconcistencies or consistencies with 735 and other ts 67.1, dealing with, "By the vote of at least four 
16 rules that are here being proposed. There may be 16 judges the Court of Criminal Appeals may" and then 
17 others as well. I'H . ~ happy to do that. I think 17 there is some language that is proposed to be deleted. 
18 maybe I'll get Bill, Steve, or somebody else to take a 18 MR. SOULES: 1 so move. 
19 look at it. Anything that you-all see, please drop me 19 PROFESSOR DORSANEO: second. 
20 a line or give me a voice inai1 or something so that 20 CHAIRMAN BABCOCK: Any discussion? All 
21 when we do this we will have it thoroughly prepared for 21 in favor? By acclamation. What's the next one, Judge? 
22 your review. 22 HONORABLE PAUL WOMACK: Next in 
23 MR. BAGGEIT: Let me comment. Obviously 23 connection with Rule 42, it's been the rule forever in 
24 we did not want to interfere with the context of the 24 criminal cases that for an appeal to be dismissed the 
2S rules otherwise, and so it wasn't our intent to do 2s appellant had to personally ask for the dismissal, that 
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1 that, and if there is some issues there we would have 1 it was not enough for the attorney to ask, and maybe 
2 no problem with making them consistent. That's fine. 2 reflecting some difficulty in criminal cases that's 
3 MR. SOULES: I Understand that. Thank 3 not -- may not be there m civil cases. 
4 you, Mike. 4 First of all, it 's just physically 
s MR. WILLIAMS: 1hank you. s difficult sometimes for attorneys and clients to be 
6 CHAJRMAN BABCOCK: Anybody else have 6 together and consult about these things, and I guess 
7 !D1Yili.ng on --.an~ng else on 735 or 736, the 1 also there is a tendency on the part of criminal 
8 mterlined·Vet'SlOO . 8 defendants mar· be to tum on their attorneys that's not 
9 Okay. Let's move on to the next item on 9 present in civi cases, but I'll bow to the civil 

10 our ~· aild ~ very much, Mike, for showing up 10 practitioners who have superior knowledge of that. 
11 and helptng us Wlth this. 11 So the revised rule Literally now says 
12 MR. BAGGETT: No problem. 12 that the appellant and his or her attorney have to sign 
13 CHAJ.RMAN BABCOCK: And that is some 13 a written withdrawal, which literally would give the 
14 amendments to the TRAP Rules, and Bill Dorsaneo and 14 attorney veto power over dismissing an appeal even when 
lS Judge Womack-- I was told by Professor Dorsaneo that IS the client wanted to dismiss it, and don't you know 
16 "justice" was not the right tenn, should be Judge 16 that we had an attorney come up and say we couldn't 
11 Womack, unless he was gooning me. Who wants to talk 17 dismiss the case even ~ his client had personally 
18 first? 18 asked for it because he, the attorney, wouldn't sign 
19 HONORABLE PAUL WOMACK: I guess I will 19 it, and we don't really think that's the pllrJlOse of the 
20 since it's my f.ault. 20 rule, and so that's why we're trying to eliminate that. 
21 CHAIRMAN BABCOCK: Nice to have you 21 MR. SOULES: SO moved. 
22 here, Judge. 22 CHAIRMAN BABCOCK: second? 
23 HONORABLE PAUL WOMACK: Thank you. 23 HONORABLE SARAH DUNCAN: Hold on a 
24 There are -- our reason for taking up your time is I 24 second. 
2S wanted in case any other rule of appellate procedure 25 CHAIRMAN BABCOCK: JUstice Duncan. 
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1 changes were being considered that we coordinate and 
2 not be issuing amendments of piecemeal. I know that 
3 the Supreme Court will be haopy to make any changes we 
4 desire that affect any criminal cases just as we're 
s happy to do the reverse. 
6 So there are a couple of these rules 
7 that I think really affect only criminal cases and 
g really only affect our Court. The change in Rule 67 
9 is -- I thitik an inadvertent implication was made that 

10 the Court of Criminal AppealS could grant discretionary 
11 review of an appellate case only when a petition for 
12 discretionary review had not been filed. 
13 In fact, we sometimes like to grant 
14 discretionary review when a petition luis been filed but 
IS it's a really rotten petition arid we think there is a 
16 more interesting point in the case. So to remove that 
17 implication that filing a petition would limit our 
18 diSCretion in that regard, we just want to strike some 
19 1~ out of Rule 67, and this is a -- coming before 
20 you Wlt:h these changes ts a good opportunity for us to 
21 have your wisdom and thoughts on this. 
22 PROFESSOR DORSANEO: Do them one at a 
23 time. 
24 CHAIRMAN BABCOCK: Do them -- I think 
2S that's a good~~. Bill Dorsaneo just said that we 
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1 HONORABLE SARAH DUNCAN: By the same 
2 token, we have had cases where the client is 
3 incarcerated and thinks there's been an ~t of 
4 some sort reached, and he/she thinks, "Oh, I can 
s dismiss my appeal now," and they will file something 
6 with our court saying, "Please dismiss my appeal. I've 
7 settled with the state," and then you talk to their 
8 attorney, and they are seriously misinformed, and my 
9 concern is if you don't require something from the 

10 attorney we ri:right end up ilismissing criminal 
11 defendants' apPeals when they have asked for a 
12 dismissal because of misinformation and not because 
13 they would, if correctly informed, want their appeal 
14 dismissed, and I'm not sure how you do that. Obviously 
IS the attorney can't veto the client's infonned decision. 
16 MR. YELENOSKY: Can you agree to stay 
17 it? 
18 HONORABLE SARAH DUNCAN: NOt after 
19 plenary power is over. 
20 HONORABLE PAUL WOMACK: Well, I don't 
21 think this cha_nge to the rule would necessarily create 
22 this problem because it requires the signature, 
23 {lefSOnal signature of the defendant, but it doesn't say 
24 that that's sufficient necessarily if the court has 
25 some trouble. 
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1 H0NORA.BLESARAfi DUNCAN: As long as yeu 1 numbering of the rule to make it more consonant with 
2 put that on the record Jlm fine. 2 the 1~ and rule numbering scheme that we have 
3 HONORABLE PAUL WOMACK: Fine. Thanks 3 already, so I've taken that into account and will 
4 for raising it 4 probably come back with some c~ on that. 
s CHAIRMAN BABCOCK: Any other comments s I'm especially interested to liave your 
6 about this? Yeah, Bill. 6 reactions and advice, Bonnie, ~ially. We're going 
1 · PROFESSOR OORSANEO: l11e only other 7 to kind of put the onus on the diStrict clerks to 
8 thifl$ I would point out is we do have a rule on 8 not -- basically not acrept these petitions if they're 
9 signmg, Rule 9.1, that deals with represented parties. 9 not on this form. 

10 I~~~ think that anyone could conclude that the 10 MS. WOLBRUCK: I noticed that. 
11 proVJSlonS of •fAAt ruJ.e would supersede pro~ H HONORABLE PAUL WOMACK: And naturally we 
12 42.2(a. ), but ~.·t_-. rs· . t. ·. be.- worth. • .. · .. some sort of a reference 12 want to try to get the fonns to the prison system so 
13 in the comment ·. • yeu kno~, 9.l(a)1 Appellate Rule 13 the ~te lias petitiops and should liave them widely 
14 9.1 (~).;.does net ~p y or notwithstanding ~ . 14 available for the P.nsoneFS to use, but surely there ts 
IS prov:tst~s of_. ·•~.- ._·· .. J_·l~.· Rule 9.l(a), something _like ts going to be some lag time in getting use of these if we 
16 that. It sa snJallpotnt, but normally our rule ts 16 adopt this rule. 
17 ~resented~es -• in a ~resentcil party's ~a 17 CHAIRMAN BABCOCK: Yeah, Luke. 
18 dOcument fil(idon ~ -~- s behalf must be stgned by 18 MR. SOULES: If we do adopt it, I think 
19 at least one ¢ ~ party s attorneys. 19 the noncompliance ftrst sentence sliould add the words 
20 CHAI:RMAN BABC()CK: All right. Any other 20 "together wtth a copy of the form," so that if we're 
21 COD111ltmts? @kay. Let's vote on the rule first and then 21 going to send a defective petition back, at least we 
22 we'll take~ Bill' s comment about the comment, which I 22 know that the petitioner is going to have a copy of the 
23 think is -- 1\Jdse. do you have a reaction to Bill 23 form that would permit that petitioner to correct the 
24 Dorsaneo's pomt? 24 defect unless theie is some process in the prison 
25 HONORABLE P-AUL WOMACK: No. That was 25 system that these forms are going to be distributed, 
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1 the thought that I had when I was talking to Justice 1 which we, of course, have no control over. 
2 Duncan, and I agree with her entirely. 2 So at least if we put that in there, 
3 CHAI~ BABCOCK; okay. All in favor 3 there would be -- that could be a constitutional 
4 of amending ·R~ 4_f2(a)_····8$ indicated raise their hand. 4 problem. You're sending it back because he doesn't 
s All -opp0sed? Another vote by s have it on the right form, but if you send them the 
6 acclamation. 6 form when you send the thing b~ it probably erases 
1 Now-;.~ the conunent. Bill, do you 1 that issue as _well. That_. 's my only observat~. . 
8 and J~ 'W~ ~to F together on language? 8 CHAIRMAN BABCOCK: Okay. Bonme, did 
9 HONORABLE PAUL WOMACK: Yes. 9 you have some comments? 

10 CHAJRMMl BABCOCK: okay~ And when you 10 MS. WOLBRUECK: I was wondering, Judge 
11 ge_1 t some 1~ if you want us to bless it, let us 11 Womack, if you say, "The clerk of the court may," is 
12 know. 12 there -- I'm JUSt wondering if the clerk's may not and 
13 HON@RABLE PAUL WOMACK: okay. 13 choose not to do that and follow the rule if that's--
14 CHAIRMAN BABCOCK: All right. The next 14 HON()RABLE PAUL WOMACK: Well, then they 
ts one, Judge? · 1 s get caught by the next sentence which is --
16 HONORABLE PAUL WOMACK: If I could draw 16 MS. WOLBRUECK: I noticed the next 
17 your attention to the next~, Rule 73 would be a new 17 sentence. 
18 iule, and the more jlnportant part of it might be the 18 HONORABLE PAUL WOMACK: rf you send it 
19 form that follows the lute. 'The Court of Criminal 19 to us, we're going to send it back to you anyway. So 
20 Appeals has the juriSdiction of habeas corpus after a 20 you save yourself one set of postage. 
21 fmat conviction m a felony case. The petitions for 21 MS. WOLBRUECK: All right. So if we can 
22 these habeas ~us writs :are tiled in the convicting 22 send it, you'll send it back to us, and then we'll take 
23 courts, and after facHindi.ug procedures if~ 23 care of tt. Okay. 
24 are completed in-the -eonvicti~ courts then everything 24 CHAIRMAN BABCOCK: Judge, I had a 
2S is forwarded to the Court of Criminal Api)eais. 2S question on the form, Items 10 and 11. You ask the 
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1 So naw we have a lot more prison space 1 prisoner whether they testifted at the ~itt or 
2 and a lot more prisoners, and the number of these 2 mnocence phase and whether they testified at the 
3 post-conviction petitions that we're getting now is 3 sentencing phase. What is the purpose for that? 
4 running at the rate of 6 or 7,000 annUally, maybe more. 4 HONORABLE PAUL WOMACK: I guess it's 
s We have a staff of attorneys to process these as they s because it's helpful to know this in facing a claim 
6 come in from,the <fi.~t courts, and the great bulk of 6 that -- there are a lot of claims that attorneys kept 
7 them are .p~ se,petittons, .and a lot of thein are 1 their stories secret, that they had a story that they 
8 handwritten. I'm sure more than half of them are 8 told the attorney, and the attorney did no~ to get 

• 9 ~writtep, ;and t1v; b~ trouble wi~ ~ is just 9 that presented at the trial, and so that's I thinl<: the 
10 trylll8 ·to decipher What It 1S the contention 1s 10 reason for that. 
1 I contatned -- what contention is contained in the 1 1 CHAIRMAN BABCOCK: LUke. 
12 petition. 12 MR. SOULES: This is intended to be 
13 The Federal courts by an appendix to 13 clerk friendly and not Court of Criminal Appeals 
14 Title 28 of the United States Code have promulgated a 14 unfriendly, liopefully. If we could also in the 
15 form that'-s required when someone petitions in Federal IS noncompliance or modify that so it would say, "The 
16 court, and it is our tho~t that if such a form or 16 clerk of the convicting court will without ftling an 
11 similar form were used m the state side that it would 17 application that is not on this fonn" so that the clerk 
18 make the prooessi!IS-ofthese forms easier for everyone 18 baS clear direction. If it's not on this fonn it gets 
19 concerned, and, of course, protecting ourselves I guess 19 sent back with the fonn, and that's routine. 
20 is our primary concem, but it should be of help to the 20 MS. WOLBRUECK: I think that that's 
21 district courts and to the prosecutors as well. 21 ftne, and I can see that clerks have real difficulty in 
22 So we've tried to come up with a rule 22 identifying these post~conviction writs anyway, and 
23 which requires the form and then the form itself. 23 maybe this would give us an opportunity to mail it back 
24 Professor Dorsaneo has kindly suggested some change, 24 and say, "If this is a post-conv1cti.on wnt, it needs 
25 formal c~-in the of the rule and the 25 to be on this form." 
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1 MR. SOULES: And"We're not filing it at 
Page 534 . . . . the . . Page 537 

1 m our court lS to reqwre a motion on . petitioner, 
2 this time;" 
3 MS. WOLB.RUCK: Yeah. 
4 MR. YELENOSKY: Following up on that 
s po~nt, the oo.J:~ def~. we've talked aboUt i~ it not 
6 bemg on this (orm, but the rule reads that tt could be 
1 ~ ifit's· oot in ~liance with this rul~, 
8 which I~ ~it doesn't have everything under 
9 (c) in the con~~ and l'~ won~ng hoy.- strictly 

10 construed that 1s. I mean, tf one p1ece of tnfonnation 
11 is missi~ do they have to have every court number, 
12 et cetera. 
13 MR. SOULES: That shouldn't be the 
14 clerlc's burden to figure that out. 
IS Mit YEI£N()SK¥: Well is the Court of 
16 ~rinu. · )ml. A .. l;l,~.·· · ..• ·. ; $Oin~ U?. ;;d. it ~k if every single 
17 ttem 18 not fiD~fin? It s Just a quest1on. Is iliat 
18 the intent? 
19 HONORABLE PAUL WOMACK: NO, it's not, 
20 and I think that~s a good point, and probably the best 
21 t:hing tQ do is~ that noncomphance language so it 
22 says "not on the :foim:" T:hariks for the suggestion. 
23 CHAIRMAN BABCOCK: Any other comments 
24 about this JUle? Judgt: Rhea, nice to see you. 
25 HOlll()RABJ_E BILL RHEA: sorry to be late. 

2 on the petitioner's brief, but when the res~ndents ask 
3 for more time we usually just say, "Well, if you" -- we 
4 send them a letter that says, "If you get your brief in 
5 before the Court looks at the petition, fine; and if 
6 you don't, you don't." 
7 So we don't ~ the respondent from 
8 filing a late brief. We just don't have any provision 
9 for doing it, and I think there was some ~tion 

10 along the line that that's the way the court of ~peals 
11 would do it, too, but they have not -- Paul is nght. 
12 Tiley have not uniformly construed the rule, ano I can't 
13 4nagine that any appellate court wouldn't want to have 
14 the power to exi:enO the time for any brief of an amicus 
15 or a third party or reply bn. 'efor any kind of brief. 
16 We need aU tlie help we can. get usually. 
11 MR. SOULES: I move the rule be clli!.nged 
18 according to the text there at 38.6 on page 24(f. 
19 CHAIRMAN BABCOCK: AnybOdy second that? 
20 PROFESSOR DORSANEO: I'd just add the 
21 letter "s" to the word "brief." 
22 MR. SOULES: With that change. 
23 CHAlRMAN BABCOCK: second? 
24 Mit HAMIL10N: YOU better take out "a." 
25 MR. EDWARDS: You better take out "a" 
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1 . . CIWIUsfAN BABCOCK: Do I understand, · 1 then. 

· 2 Bill, that y«undJ. Womack are going to work on 2 PROFESSOR DORSANEO: say not "a briefs" 
3 the language and brfuSit back to us? 3 but "briefs." That's my idea. 
4 .PRO,FESSOR OORS.ANEO: Yes. We have it 4 CHAIRMAN BABCOCK: "Briefs." Yeah. Any 
s pretty Sl.'!bstantially oompleted; and I think we could s discussion? All in favor of changing Rule 38.6(d) 
6 provtde it today. 6 raise their hand. 
7 CHAIRMAN BABCOCK: Today? Great. 7 All opposed? Another vote by 
8 PROFESSOR DORSANEO: Do you want us to 8 acclamation. 
9 just give it to. MJ'. Pemberton? 9 Judge Womack. you're on a roll here. 

10 ~BABCOCK: That would be great. 10 HONORABLE PAUL WOMACK: On the subject 
11 If we can ciilcte .back. arOUnd to it today, that would be 11 of appellate judges' salaries now ... 
12 great. 12 MR. SOULES: SO moved. Trial judges, 
13 HONORABLE PAUL WOMACK: All right. Now, 13 too, by the way. 
14 the remaining pr~ change that we have is in 14 HONORABLE PAUL WOMACK: Thank you for 
15 Rule Jg.6, time to file briefs: I want to say that the ts your time. 
16 Court of Criminal Appeals is not invested in this rule 16 CHAIRMAN BABCOCK: Thank you, Judge, and 
17 c~ at aU, but woon the 1997 amendments were made 17 you and Bill will double back with us about the 
18 i1lere was no P!'.OVision made to el{tend the time for 18 language on Rule 73? 
19 filing any brie~ ~than the appellant's brief, and 19 HONORABLE PAUL WOMACK: Yes. 
20 my Under~ ts that the vanous courts of appeals 20 CHAIRMAN BABCOCK: JUstice Hecht. 
21 ha.ve,·~.· ·ii ... nn ... ·•·dl\ ... •.. 'ffi.·'l'!mll. •. t wa.ys ":hen appellees or other 21 JUSTICE HECHT: could I ask the 
22 p~es hav.e ~. . .. ~an. extenston o~ ture. to file a 22 committee's idea about timing? We don't want to hold 
23 bnef so that there ts now a lack of umfonmty and 23 up the COurt of Criminal Appeals' changes because I 
24 maybe some oonfusion about whether there is even 24 tliink particularly the one, Rule 73, willlnake a 
25 authority to extend the time f'Or filing an appellant's 25 difference in therr --in the way they're conducting 
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1 brief other than the brief. So because we have heard 1 their business. There are, I think, two other changes 
2 so much ab(rut this I just wanted to kind of get it on 2 or two or three other changes in the TRAP Rules that 
3 the .. table .. It's. ·= ofno concern to us whether 3 I'm aware of, or that have been raised that I'm aware 
4 this change be · · or not. 4 of. I don't know if the committee wants to hold these 
s N~.OFESSQR OO~EO: A related question s up for those because they probably can't be done until 
6 would be, y()U ~w. what briefs are w~ talkin. tg about? 6 the next meeting or if we Should go ahead with these 
7 You C01lld restrict the -~ ~sunung that tt would be 1 changes. 
8 chaJlgc;:d.· · ...• . · ... ·. • tto.oover briefs filed b. y appellants and by 8 PROFESSOR OORSANEO: Justice Hecht, I'm 
9 appe~ ~d restrict the ~e. of th.c? sen~ce 9 really only aware of one. Is it the one -- if you 

10 to mttial briefs, and that woulo reqwre a little tnt 10 would refresh our recollection, the one about the court 
11 ~~ ~ wi!}1 ~other language in 38.6, which is 11 reporter? 
12 time tO fife briefs. 12 JUSTICE HECHT: There's that one that 
13 'f'l¥: Cowt in its subl;l,aragraph to reply 13 Judge McCown has proposed, wants to revisit Rule 13.1 
14 briefs.indi~ ... ··.· .:that .. • .·· ·~· .·· · .. mustbe filed withiri 20 days 14 about whether the presumption is the court reporter 
lS after the date~ ap • 's brief was filed. It 15 should be in the room or not be in the room, who has to 
16 would be my view · briefs, regardless of whether .16 ask or not ask. Then there' s one, TRAP 43, whether we 
11 they're initial briefs er reply briefs, are helpful to 17 should specify that a court of appeals can remand a 
18 the CO!.lfts, and they ought to be required to at least, 18 case for entry of judgment pwsuant to settlement. 
19 you know, take them, and maybe then they'll look at 19 That's just not listed'" in the rule, and Brian Garner 
20 them. So I would say all briefs, not just initial 20 has asked whether the briefing rules should describe 
21 briefs, etcetera. I think most of the appellate 21 the kinds of issues-- the way the issues should be 
22 judges think that way, too, but apparently not alL 22 stated. So those are --
23 CHAIRMAN BABCOCK: JUstice Hecht. 23 PROFESSOR OORSANEO: 'Ihose haven't been 
24 JU8l'I€E HECHT: The reason this was 24 presented to the subcommittee. If any of them require, 
25 written thi$ V@Y., as lJWa.ll it, was that the practice 25 you know, immediate action, I think we could probably 
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1 do it pretty q};Jickly, particularly the one involving 
2 the record. What's your pleasure? 

Page 540 

3 JUSTICE HECHT: Well, I'm easy. You 
4 know, I just think it of some urgency that we go ahead 
5 with Rule 73, but I don't see hOw we can discuss these 
6 other thinRs at this meeting. so maybe we should go 
7 ahead witli these changes. 
8 MR. SOULES: I think so. I mean, these 
9 are -· ex. cep.rrt .. f~~. u the. last. . one. . we.. voted on, these are 

10 Court of Criminal Appeals onented ·-
11 JUSTICE HECHT: Right. 
12 MR. SOULES: --anal think that we 
13 should be as accommodating as possible in that regard, 
14 and one that affects aU cases and is totally 
IS uncontroversial. 
16 JUSTICEHECHT: okay. 
17 PROFESSOR DORSANEO: And those three 
18 that you mentioned that would be on the agenda are 
19 worth consi~, butnone.ofthem really make any 
20 pm1icular ~from my standpoint to be done 
21 today. 
22 JUSTICE HECHT: Right. Right. Okay. 
23 CHAIRMAN BABCOCK: Okay. We'll take a 
24 l 0 or 15 minute recess. 
25 (~taken.) 

1 
2 735. 
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CHAIRMAN BABCOCK: The comment to Rule 

3 MR. BAGGETT: Right. 
4 CHAIRMAN BABCOCK: okay. 
5 MR. BAGGETI: Okay. "Rules 735 and 736 
6 do not address nor purport to change duties of a lender 
7 seeking foreclosure," ~od. "Nor do these rules 
8 preclude a respondent from timely proceeding in 
9 ilistrict court to contest the right to foreclose under 

10 Rule 736" in parentheses (lOJ, "and abate a Rule 736 
11 proceeding," period. Yes? 
12 HONORABLE SARAH DUNCAN: I would only 
13 suggest that ,you not be so restrictive as to say 
14 "respondent because there may be other people 
15 interested who have a right standing to file a 
16 stand-alone lawsuit whO have not been named as a 
17 respondent in the 735 and 736 proceeding. 
18 MR. BAGGETT: That is the one thmg we 
19 changed because we didn't know how to deScribe that 
20 person or entity or whatever it is that we did, and we 
21 JUSt made it consistent, we tried to make it, with how 
22 we referred to them in the rule otherwise. 
23 CHAIRMAN BABCOCK: Any other comments 
24 about the comment? 
25 MR. SOULES: JUst the words "under 736" 
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1 CHAIRMAN BABCOCK: All right, Baggett, 1 is that necessary after the word "foreclosure"? 
2 have you and Elaine got a comment? 2 MR. BAGGETI: That's what that 
3 Mil BAGGEtT: We have. 3 specifically does, is --
4 CHAIRMAN BABCOCK: okai':. 4 MR. SOULES: But it doesn't limit their 
5 Mil BA<:iGE'tf: I think they re good. I 5 right to contest foreclosure under anything? 
6 have no problems. 6 MR. BAGGETI: NO. 
7 CHAIRMAN BABCOCK: All right. 1he 7 MR. SOULES: SO why do we say "under 
8 fo~low-upfromthis morning is that El.aine Carl~ an~ 8 736"? 
9 Mike Baggett have a comment, and Mike Baggett ts gomg 9 PROFESSOR CARLSON: Well, Luke, you're 

1 o to read tlie com.ment to us. .J o right, and we could not refer to 9, which is going to 
11 MS. MCNAMARA: You need a gavel, Chip. 11 become 10. It was just sort of a road map that if you 
12 CHAIRMAN BABCOCK: And you won't bC able 12 don't want to go the T.R.O. route you can go to t1ie 
13 to hear it if you don't quit talking. 13 expedited abate under section 9, soon to be 1 0. 
14 Mil. BAGGETT: And Judge Baker has gone 14 MR. SOULES: I'm between abate and 
15 over it, too. 15 foreclosure there under 736. To contest foreclosure 
16 CHAIRMAN BABCOCK: All right. Tommy, 16 and then skip over the words "under 736," take those 
17 Bobby, let's go. 17 out, and then say "or abate" and leave the rest of it. 
18 M~, do you want to tell us the comment 18 MR. BAGGETT: That's ftne with me. 
19 that you andElaioo have got to Rule 736? 19 CHAIRMAN BABCOCK: Is that okay, Elaine? 
20 MR. BAGGETT: I will tell you I think we 20 PROFESSOR CARLSON: Yeah. That's fine. 
21 think this is a fX?Sitive improvement, so I want you to 21 MR. BAGGETT: That's fine. 
22 know I take ppsitive improvement as a positive, not a 22 CHAIRMAN BABCOCK: okay. Any other 
23 ~tive. SO in any event, if you've got it in front 23 comments about the comment to 735? 
24 of you, 735, and the concept iS is to let them know 24 PROFESSOR DORSANEO: I didn't draft the 
25 when·i:heY·read Rule 735 that tk;y need to read on at 25 complete comment down. I don't know if it's that 
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1 the end of 736 to discover golden nuggets in there if 1 important, you know, but I don't know why it needs to 
2 they need them, which I unOerstand, and the committee 2 say "or purports to change." Why not say, "Rule 735 
3 doesn't have any problem with this, and Judge Baker 3 and 736 do not change," rather than all these extra 
4 participated in this, so I think we're okay. 4 words, "address or purport to change." I would have 
5 Here's what we propose to add as another 5 similar comments if I had it all wntten down about the 
6 sentence, two sentences, at the end of 735, and it is 6 rest of it, I'm sure. 
7 as foUows. Now, this is your handwriting, so if I 7 MR. YELENOSKY: We're sure. 
8 goof it up, you be sure arid give it back. 8 PROFESSOR DORSANEO: so in substance 
9 PROFESSOR CARLSON: And it's a comment. 9 that makes good sense. I would prefer if somebody 

10 MR.. BAGGETT: okay. "Rules 735 and 736 10 would type 1t up. 
11 do not address," co~ "nor purport to change," comma, 1 1 MR. BAGGETT: I don't mind making it 
12 "duties of a •1etKkw seeking foreclosure," period. "Nor 12 more sfl' · · tforwaxd and leaving out the part -- if 
13 do these rules preclude a iespondent from timely 13 it's all · · t with you, Elaine, just to leave it 
14 proceeding in<li$trict court to contest the right to 14 "Rule 73 and 736 do not change duties of a lender 
15 foreclose Under Rule 736," and it's going to be 10 when 15 seeking foreclosure." 
16 we make the othr.l:r change that Professor Dorsaneo wants, 16 PROFESSOR CARLSON: That's fme. 
17 "and abate a Rule 736 proceeding." Do you want me to 17 CHAIRMAN BABCOCK: okay. You got that, 
18 do that again? rs Carrie? 
19 CHAIRMAN BABCOCK: Yeah. 19 Okay. Any other comments to the 
20 MR. BAGGETT: okay. 20 comment? Okay. Do I hear a motion to approve the 
21 CHAIRMAN BABCOCK: carrie, get this 21 comment? 
22 down. 22 MR. HALL: so moved. 
23 MR. BAGGEIT: And she's got it in the 23 CHAIRMAN BABCOCK: okay. Second? 
24 form of a comment, and to the extent that that's the 24 MR. YELENOSKY: second. 
25 mechanical ~Y to do it, that's ftne. 25 CHAIRMAN BABCOCK: All in favor of the 
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1 comment as ehanged and amended, raise your hand. 1 matter left over from this morning was, Bill, have you 
2 All oppOSed? Again, by acclamation. 2 had a chance to draft a comment on Rule 42.2? 
3 Came will _you :be sure arid type that up and make sure 3 PROFESSOR OORSANEO: We did draftins on 
4 Mike and Elaine see it and t1ien get it to Bob 4 all of those matters, and Judge Womack was gomg to go 
s Pemberton? 5 word precess them right now. 
6 MR. BAGGETI: 1bere is one other change 6 CHAIRMAN BABCOCK: we'll take that up 
7 that's the movement, and let me address that. 7 after lunch, and that would be with respect to 42.2 and 
8 CHAIRMAN BABCOCK: Yeah. 8 Rule 73, correct? 
9 MIL BAGGETT: okay. Bill Dorsaneo' s 9 PROFESSOR OORSANEO: (Nods head.) 

10 recommendation, and we ~t this, is the former 10 CHAlRMAN BABCOCK: okay. I don't see 
11 provision tmder 7 says "only Issue." 1hat will remain 11 Paula Sweeney, who is next on the agenda regarding voir 
12 as it is with the ftrSt sentence as it is. The second 12 dire. Anybody here been appointed to step into bei 
13 sentence of the frrst paragraph as well as the second 13 shoes today? 
14 paragraph will then be moved to a new section 9, which 14 HONORABLE DAVID PEEPLES: I am the 
IS WiU be label,.a "nonpreclusive effect of order." 15 subchairman on that. I didn't realize she was not 
16 Let me d0 that one again while you-all 16 going to be here, Chip. We had a conference call. 
17 are allloolcing·,· · at it. Wbat.was formerly 7(a) will no 17 Most of the subcommittee was present. Nothing 
18 longer be an (a) because there will just be a sentence 18 defmitive was decided, and it is my opinion that we 
19 under it. The f~ sentence will be under there. The 19 need to have a good discussion in this groUp about what 
20 second sentence ofthat ftrst paragraph will now be the 20 to do in the area of voir dire. It's hard to draft 
21 ftrst sentence of9 along witli the second full 21 something if you don't know what the committee wants, 
22 ~h, and the beading of section 9 will be 22 and there is some major things that need to be 
23 noo_P.reclusive effect of order." Bill, that's what we 23 discussed about voir dire in the opinion of some of us. 
24 talkeO about? Okay. And J~ Baker? 24 CHA.IR.~ BABCOCK.: Okay. Why don't--
25 Okay. Now, the additional change that's 25 HONORABLE DAVID PEEPLES: Other people 
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1 required is the old paragraph 9, which is "abatement 1 might want to remember it differently, but I don't 
2 and dismissal11 w.ill now be renwnbered 10. So it's the 2 think we decided anything that got us very far down the 
3 last thing and then 9 obviously. 3 road. 
4 CHAIRMAN BABCOCK: All right. Any 4 CHAIRMAN BABCOCK.: This was brought to 
5 comments Qll that? Yeah, Bill. 5 the Court's attention by Joe Jamail from Houston, who 
6 PROFE.~R OORSANEO: One last question, 6 wanted us to review some suggestions regarding voir 
7 Mike. 7 dire. Justice Hecht, did you have any infonnattOn 
8 Mil ·B.AOOETT: All right. 8 about the thinking on that? 
9 PROFESSOR I)()RSANEO: When you read those 9 JUSTICE HECHT: Yes. Just a WOfd of 

10 two t:.ogetOOr --and this is really a questton about 10 background, also attached to the agenda that you got, I 
11 substance -- we're not trying to say that 9 is subject 11 think everybody ~ot earlier, it's Item 4, I thirik, and 
12 to 10, ri~t? It's not necessary to take action before 12 it's Bates stamJX?.C1195 is a letter from Joe Jamail of 
13 the sigmng of the order in order to avoid the 13 Houston to Chief Justice PhilLips and myself _P.roposing 
14 preclusive effect, right? 14 the adoption of new Rule 226b, which is attached which 
15 MIL BAGGETT: No, I don't think that is 15 would govern the conduct of voir dire; and then behind 
16 right. If you have an order that's been signed, the 16 that in your materials is Senate Bill 1863, introduced 
17 requirement to ~ an order is completed, and you do 17 in the last session by Senator Cain of Dallas, that 
18 have to file a new lawsuitbefore the order is s1gned 18 would provide that m level one discovery cases you get 
19 and give notice of that lawsuit in the application 19 at least one hour of voir dire, in level two at least 
20 process. 20 two hours, and level three, at least three hours; and I 
21 PROFESSOR DORSANEO: Hmmm. 21 don't recall whether this passed the Senate or not. l 
22 CHAIRMAN BABCOCK: Is that okay, Bill? 22 don't think it --I'm not even sure it got to the 
23 MR. BAGGEIT: Now, don't forget what the 23 House. 
24 order is. All it is is a step in the process to 24 But consonant with our intent on taking 
25 proceed with fon::cl~.-period. Nothing else. 25 up Bill's ideas that were introduced in the Legislature 
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I CHAIRMAN BABCOCK.: Any other comments 
2 about this change? 
3 MR. BAGGETT: Bill, for your •• if they 
4 got the OFder and they were -- they can still get a 
5 T.R.O., they can stilfdo whatever they want to because 
6 you've stilfgotto go forward with the 21 days notice 
1 and aU thesfuffyou had to do already. 
8 CHAIRMAN BABCOCK.: Are we okay? 
9 MIL BAGGETT: Yes. 

10 CHAIRMAN BABCOCK: Anybody move the 
11 adoption .of this? 
12 HONORABLE MICHAEL SCHNEIDER: SO moved. 
13 MIL JACKS: second. 
14 CHAIRMAN BABCOCK: All in favor of 
ts moving the l~ fro0m paragraph 7 to paragraph 9, 
16 "nonpreclusive effect of order" and renumbering 
17 "abatement and dismissal" to No. 10, raise your hand. 
18 All opposed? Again, by acclamatwn, so 
19 that will be done. 
20 MR. BAGGETT: Thank you. 
21 CHAIRMAN BABCOCK.: Thank you. 
22 MR. BAGGETT: Easy committee. I'm bein_g 
23 facetious. For those of you who thought I was senous, 
24 I'm not. 
25 CHM~f;.{AN BABCOCK: Okay. The other 
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1 the last session that pertain to procedure, we put this 
2 on the committee's agenda to.fulk about both the bill, 
3 Joe Jamail's letter. fudge Brister has written on this 
4 subject and has had proP.osals in the past, and he has 
5 some materials in my pile here today. I guess you·all 
6 have them, too, and so that's how it got Iiere. 
7 CHAIRMAN BABCOCK: Okay. There was a 
8 letter from Judge Johnson who is in McLennan County, 
9 who wrote Bob Pemberton a few days ago, last week 

10 actually, and he was very opposed to Senator Cain's 
11 bill, sayifl8 that the trial courts ought to have 
12 discretion m that matter. 
13 J~ Peeples, do you want to outline as 
14 best you un~tana it what the various issues are that 
IS you think-- Judge Brister. 
16 HONORABLE SCOTI BRISTER: Did you give 
17 everybody copies of my letter and attachmtint from the 
18 Jury Task Force pmposals? 
19 MR. PEMBERTON: I think both the Johnson 
20 letter and Judge Brister's materials were in the stack 
21 that everybody got today. 
22 HONORABLE SCOTT BRISTER: Most people 
23 I've talked to have not got it. 
24 CHAIRMAN BABCOCK.: carrie, where is that 
2S stack? 
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1 MS. GAGNON! Joe Johnson's letter is in 
Page 552 

2 everybody's folder that you picked up with your 
3 nametag. Judge Brister's letter and attaclunent is only 
4 in the subcominittee dealing with that. 
5 HONORABLE SCOIT BRISTER: Censorship, 
6 huh? 
7 CHAIRMAN BABCOCK: Not intended. 
8 Okay. She's making copies, Judge. 
9 HONORABLE SCOIT BRISTER: To inake it 

10 clear, this is just the Jury Task Force materials, 
11 which a lot Of time and effort went into, and it seems 
12 to me if we're going to talk about voir dire, that's 
13 what a large part of the Jury Task Force was about. We 
14 ought to lOOk: at those propOsals. 
15 CHAIRMAN BABCOCK: Let's see what the 
16 issues are fttSt. 
17 HONORABLE DAVID PEEPLES: Joe Jamail's 
18 letter had as an atta.cbment this proposed rule on voir 
19 dire which would basically require a reasonable amount 
20 of time for voif dire to state what yo~ex t to prove 
21 and relief sought. It's hard to be op to 
22 reasonable amounts of time and so orth. I don't think 
23 anybody is. I can't soeak for our subcommittee, Chip, 
24 beCa~~.~just all talked and didn't reach consensus 
2S on anyu~ul$_ · t. 
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1 Professor Albright maybe could refresh 
2 my recollection if she remembers whether we did very 
3 much about this in the recodification draft. I don't 
4 know that we did. We added Batson/Edmunson kinds of 
5 things, but I don't think we went mto this at all, 
6 and 1 think it would be appropriate for a subcommittee 
7 to examine at least, you kriow, the ~rtant issue 
8 about who conducts voir dire examination, which isn't 
9 even -- you know, isn't even talked about in our rules 

10 and the kinds of other things that Judge Peeples 
11 mentioned. 
12 CHAIRMAN BABCOCK: Yeah. Steve. 
13 MR SUSMAN: And that's one area of the 
14 rules -- of trial practice that seems to be working 
15 just ftne. Why do we want to mess with it? I mean, 
16 why do you want to have rules where it seems to be 
17 working great? I mean, one lawyer wants more time, one 
18 lawyer wants less time, but I don't see any cry --
19 certainly there is no need to put a rule in there 
20 simply because there is not a rule. 
21 PROFESSOR OORSANEO: Well, what if the 
22 judge says, "You're not going to conduct voir dire 
23 examination. I'm going to dO it." 
24 MR. SUSMAN: I've never had a state 
2s court judge tell me -- are there any J~s -- are 
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1 Some of us expressed the concern that if 1 there any horror stories? Is that going on? 
2 you're going to make tliere be a certain amount of time 2 What is? I've never heard of a state 
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3 or a Lot of tl1ne then we need to start talking about 3 court judge saying that. 
4 what lawyers are going to do with that time. It's my 4 CHAIRMAN BABCOCK.: Judge Brister. 
5 view just based upon What I've seen and heard from S HONORABLE SCOTI BRISTER: I agree with 
6 many, many souroes that in a lot of courts judges allow 6 Mr. Jamail that we need a rule. Without question-- I 
7 la~ers to inake detaUedfact statements, for example, 7 went around, as some of you know, I'm a b ig largely 
8 which causes jur0l"s to start decidin~ the case, and 8 anti-voir dire pro~t, written a good deal on it, 
9 they get di;;qwuifiedandchatlenge<I.for cause. 9 gave speeches to the judicial conferences last :year 

10 There is the issue of commitments, what 10 around Texas. For example, I asked at every JUdicial 
l1 can lou get a ronmutment to do. Follow the law, well, 11 conference, "Does anybody allow the question, 'Well, 
12 that s fine, but to go beyond that that becomes 12 the other side has told you what they're going to 
13 problematical. Leading questions, should they be 13 prove. We've told you what we're goil!g to prove. If 
14 permitted. When can you rehabilitate and when can you 14 you had to vote ~t now how many of you would vote 
15 not rehabilitate a juror or can a juror be 15 for my opponent? " And there are JUdgeS in Texas who 
16 rehabilitated. 16 do allow that right now. 
17 These are, in my opinion, imp<>rtant 17 Now, one can make the argument, we could 
18 questions that happenall ·the time, and I think we 18 save a lot of time by doing that, just whoever gets the 
19 would be ooiug a service to the legal system if we 19 most on their side on the Jury wms. But there are --
20 discussed these issues and tried to come up with some 20 there is no part of trial practtce that varies more 
21 kinds. o orf ~ .···· i$tin_es and .. princifle~. They ~ay have to 21 across the state than vorr dire. The proof of that is, 
22 be ~. ldon t knoW, but think there 1s a lot of 22 as I've quoted in several of my articles, every 
23 variety all across the state and probably within 23 authority, every lawyer, J>laintifrs attorney, aefense 
24 different oouoties in different courts about what-- 24 attorney, John O'Qriinn, Jim Sales, says the most 
25 how voir dire is conducted, and maybe that's good, but 25 important part of the trial is jury selection. 

1 I think there is a lot more at stake in the voir dire 
2 process than just who wins a lawsuit. 
3 It's my view that if in the voir dire 
4 process you lose a representative jury, a jury 
5 that's no ~- if what eads up is no longer 
6 representative of the community then the results can 
7 cause lack of faith in the system, and that's what I 
8 think is at stake. 
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9 CHAIRMAN BABCOCK: DO we have a pmblem 
10 in this state in that regard? Are we losing 
11 representatWe juries? 
12 HONORABLE DAVID PEEPLES: I think in 
13 some COUtts you do, just what I hear about. 
14 CID\IRMAN BABCOCK: okay. Bill. 
15 PROFESSOR OORSANEO: In our current rule 
16 book there really isn't any coverage of the subject of 
17 voir dire examination. RUle 230 says you can't ask 
18 certain questions. The sentence that follows the ftrst 
19 part of the admonitory instructions that follow 
20 Rule 226 simply says the attorney shall now proceed or 
21 may now proCeed with their examination, but as far as 
22 the rule bOok is concerned, there is not really very 
23 much information about voir dire at all, and probably 
24 that's because it wasn't necessary in the before time, 
2s but that's no~ oo:w. 

1 I think, No. 1, that ought to give us 
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2 J>ause if that's more important than tliC evidence and 
3 the facts and the witnesses, but I think what they may 
4 be saying is, is that that is the most variable, that's 
s the most that's up in the air, that's open to doing 
6 whatever you can talk the judge into doing, and tf 
7 that's so, the-- I've got in my article the 
8 statistics, 6 percent of the people to whom we send 
9 juror summons in Harris County actually make it on the 

10 jury. 
11 Now, this goes to the foundation of why 
12 we have a jury. I'm a big proponent of juries. I 
13 think juries do a lot of things to protect liberty in 
14 this country, but No. 1, the main reason for it is 
15 because they represent the community. I know more 
16 about car wrecks, know about what Juries do in car 
17 wreck cases than anybody on the jury, but I'm not 
18 representative of the community. 
19 The problem is when you get 6 percent of 
20 the community, which is the leftovers after we've 
21 hashed through them, you do get skewed verdicts because 
22 it is not representative anymore. Any statistician 
23 will tell you a 6 percent nonrandomly selected sample, 
24 which as we all know tends to be the people who have no 
25 opinions on anything because that's tlie people who can 
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1 :make iHhroogh voir ~.then we do -- you get the 1 their own. 
2 risk, same as you would With~ six.person jury that's a 2 So right now there is something. There 
3 smaller sample of the commumty, 1t's more skewed 3 is pretty case -- pretty clear law about when a juror 
4 results. 4 is Oisqualified. The JUdge has discretion under the 
5 M~ -~tty, in Harris County. I s law to excuse the juror. Now, I don1t know where this 
6 really sense a ~ett. l think the best way -- if you 6 6 percent came from because I bet you a lot of those 
7 ~~ api~Jtirie$, ~best way Y<!U C?Uld get rid of 7 people just didn't get on the Jury are way down below. 
8 Junes m:e1~ ~ tfy<>u;were ~ ~nchned would be 8 I mean, were ·tiley stricken? 
9 pa_ss. ~ like this· bill ~umng three hours of 9 But if you have both sides with opposite 

10 1t because~wou14be Sli!Ch ·an outrage among the 10 views and they get their strikes, I don't see how you 
11 public. I mean, we had:tJ:vt bill that dia pass saying 11 argue that you have a rq>resen~iye of the community 
12 that youcC8D't serve on Junes more than-- you know, 12 uriless you started out not havlllg 1t on that panel 
13 if you've served you dOn't have to serve again 'til-- 13 because you draw panels and don't draw the whole thing. 
14 the ~v~ ci~ ~y be a little upset abOut 14 So I think we have to be very careful to start drawin~ 
15 McDona.lo's .~ee ~or ~body getting off on a IS a rule that tells yo-u what you can ask, what you cant 
16 <JaP.ifa! ~;but 'tlle main impact ofw~at we do on 16 ~· .Now! it may be if yo~ lea.·. ve .it up to the judge··· at 
17 ~ lives·:·.···.ts. ~¥otbe. ~.y .. · : c«:·me.· •.·. down 1;\8 J~ors, and the 17 lus discretion -- and I dOn tdisagree there should"be 
IS mam ~ lS:they (k)n tlllc;e tbf;: tune tt takes. 18 something if some Judges aren't allowing you ~uestions, 
19 The more and more time 1t takes, the 19 there shoUld be maybe some general ru1e, but I d keep 
20 more and more intrusive q~ons we ask, the longer 20 it as general as I could. 
21 the questionnaires, the J.tlOre w~'re going to get a 21 CHAIRMAN BABCOCK: cart had his hand up 
22 react1011 from them, and so I think 1t would be good to 22 ftrst, then Steve. Carl. 
23 have a nll.e. I obviously disagree on the details of 23 MR. CHAPMAN: I'm on that subcommittee, 
24 that rule. lthink the J~Task Force proposes a more 24 and I agree with Judge P~les that we didn't reach 
25 ~ rq1e, .but the ti:ka -- does anybodv doubt that 2S consensus about a lot of things, but I am of the 
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1 if we ~ the public in an opinion poll, ."How man!:/r 559 
1 opinion that we reac~ consensus that Joe Jamail' s Page 
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2 you think we:neoo' -- lawyers need more nghts to ask 2 proposal, to the extent that it refers to a reasonable 
3 you ~ q~ons to~ you ~ a j~" or "How many 3 time to examine the jury panel, is where we ought to 
4 of you :think J!Jdges shOOldGurta!.l that, does anybody 4 be. 
s doUbt 'how-that vote isg~t,ocome out? 5 There certainly are the issues of 
6 Now, tlledifficUltything, of course, of 6 commitment. There certainly are the issues of bow 
7 this coo,unit,tee is we'.-e al-l-lawyers, and so we all want 7 detailed a statement of facts ought to be made, but I 
8 ~. h\lt:l'JJ1~-tbat; .proposa~s that make it 8 am of the opinion that the trial oourt ought to make 
9 more a11dl~ an: g()ltlg ~not end m a ~,of the 9 the decision based on the complicated or noRCOtnplicated 

10 7th ~t, hl;lt as we ve seen from worker s comp 10 nature of the case, based on the number of parties 
11 cases.. you. · •. ·<t~~e .. to .nmeai. ·ll the 7th .Arnertdment for 11 whose views have to be presented, and based on the 
12 jury trials to altgo away. ·'11lere are things that can 12 kinds of responses that counsel ~ived from the panel 
13 be Gone; aoc1juey trials will disa_ppear. We don't have ·13 as to how detailed the questions ought to be. 
14 any in~ cases anymore. They are now all in 14 Voir dire, as Illave eontiueted it, is a 
15 amitratioo, arid I don't wanno see that happen With 1 s living kind of thing. My voir dire's go from issue to 
16 no fau!:tand~ i~j_ury and everything else we do. 16 issue based on the kindS of resp()llses I get from the 
17 It's.go~~ .. }o Oisap~ tfw·····.~ ilrell't responstve to what 17 jury. Now, I think that the c®rts have said since 
18 l think most people are f~ling. 18 1919 that (;ommitment --co-~ the jury is not 
19 cHAIRMAN BABCOCK: John had his hand up 19 something that we.ought to be do!J1& in Texas1 but 
20 flt'St, ifyOI;l sU1l-w:ant to talk. 20 hypothetiCal questions and hYPQthefical questions set 
21 Mit. MA~tqm: 'rile .l~k of unifonnity is 21 on the nature of the facts that counsel knows his case 
22 what bothers me a lot:. lhad a judge last year in a 22 or her case is going to be tried upon have never been 
23 case that im-olved mUltiple R&ties not allow any of 23 precluded, but ratller, the question is whether or not 
24 the lawyers to·oonduct indiVidual voir dire after the 24 counsel can ask that question in sueh a way to elicit 
2s generafvoi.r dire was completed. Well, maybe that's a 25 the response that we're all interested in, and that is 
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1 decent rule. The only problem is nobody knew that's 1 whether the jury panel members can be fair and 
2 what w .. as go.iQ8. to lui. ·e~ .... . when we questioned the jurors 2 impartial, wbe~ !heY wi~l foU~~ the law, and 
3 indivi9.· ually1··· lU18Dd. · .the. . · Jiu;ige···· ·. cond. ·. • ucted it aU himse. If, 3 whether they wtlllun1t thetr declSlons based on the 
4 and I 1• thiPk ~ need to be some hard and fast 4 facts that are admitted bef~ the jury ~y the j~e. 
s rules about sMle ba.~ic thing. · • . s like that so that we know s Now, beyond saymg tho. ·. se thmgs I don· t 
6 what the rules are, ~I'm seeing more and more 6 think we o~t to mllke much comment, but I do think 
7 dispatit.y t:V~. wi~n ln¥,own.· .. .. ~ty, Dallas County, as 7 that those things ought to be clear, because we have 
s to bow they a: treating thl.ngS like that. 8 judges -- I've had jUdges -- w~ have said in what I 
9 CHAIRMAN BABCOCK: Buddy. 9 thoUght were relatiVely comphcated cases that each 

10 MR. LOW: BUti tllink if you start 10 side hasten minutes to voirillrethejury. Well, I 
11 writ~ •tlJe rules ~. what questions you can ask, 11 can hardly introduce my client in ten minutes and talk 
12 there 18 no ~· You can't do that. You have to leave 12 about whether or not they have ever been represented by 
13 ~up to the Judge to be fair, and if you ~ . 13 my ftrm or any member of my fmn, and so I just think 
14 saytng that l!:l~ have three hours m certaln kind of 14 that the critical issue is that we need a rule that 
Is cases, they're g9i:tag to tl;1ke three hows. 15 imposes the requirement of reasonable time, and a Jud&e 
16 HONORABLE MICHAEL SCHNEIDER: Yep. 16 can make a detennination about what reasonable time lS. 
17 MR.l.OW: 1 think Steve is right. Risdtt 17 We don't need to define that, and we need a rule that 
18 now the judges are treating it the way !hey tfii.nk it 18 says that reasonable inquiry can be made, but there 
19 should ·be treated, and I can say this, if we deal and 19 should not be an attempt to commit the jury panel 
20 strike out the right of lawyers to -- and curtail too 20 before the evidence is heard, and beyond iliat I think 
21 much their risdtt to conduct voir dire, we' re goi11g to 21 we should say little, but I thi:nk a nile is necessary. 
22 see the L.egisfature pass something, and you will see 22 CHAIRMAN BABCOCK: steve Susman. 
23 it. So wenav~ to lie very, very careful what we do 23 MR. SUSMAN: He said basically what-- I 
24 here because ~·sa reality, and the Legislature is 24 don't have anything to add. 
25 not af:l'W(i oftibi$ C<)lllt:l1i~ or Court:, and they will do 2S CHAIRMAN BABCOCK: Judge Hardberger. 
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1 HONORABLE fHIL HARDBERGER: Ubink 
2 what's before US qsllt!1P\V'. at l~t on the two pieces 
3 of paper we have tn this r«ll'!l, ·IS· whether we should 
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1 what's~- examples of what's appropriate and not, I · 
2 think that is not the way to go. 

4 have time limits on Voir :dire. I think to put time 
s limits on voir direwOuldlJ,ea great mistake because it 
6 ignores the complexities oftbe case, which are going 
1 to change qui'te~y. 
8 . . ~y~c~t~aktlsawayfr~m ~ 
9 di~~ of the ~J~···aJld while .tt ts ~ . 

to that trial J~ d().V<!fY tn how they vtew vo1r dire 
11 and t.heJe is .~b!ef.ot ~uses. to ~ on both ends of 
.12 that, one aUoW!Jl,8t(JI()m.Udl•v.ou: dire, too. many . 
·13 questioos, ~··~ fU?t a!loWing enough, you sttll 
14 liave to favor Wbtlt·tbe ~J:c·· ·• • ~~ he's theie. 

t . . . ' ' .. ', : : .. '' '. ~-· :' . : ' ': .. ' . ' - '' -•; - • . . ' . -. 
.15 Sbe. s.~. ~· S:.l!.(je(;~.·.·· ... ~~. I.thinlc •. by 
16 ~ bihl. J~; l'l()t t),y .· . . . . ~tf!:'al"Y l;imits which 
17 ~tally~·~·p~·•·. ~f$eex~t , 
18 Sltuatum. ~~ faVOJ!!)•0r00r ovequsttce, ana I don t 
19 tbink we eVer·.~t to do·that. 
20 ~!lAaCOOK: !personally think we 

i~ ~~~~:rid~~~~~~t{:d=~at 
23 about Judge: BriJ:ls ·J)oint.tbat we ought to by rule 
24 e?'~ arid talk abOut ~s ether thaii just tlle time 
25 hnuts, that the~· ·. . . t.o•cover other 1ssues? 

3 CHAIRMAN BABCOCK: Do you agree, 
4 Representative Dunnam, that the Legislature is going to 
5 do something if the Court doesn't? 
6 REPRESENfATIVE DUNNAM: I think, and I 
7 ~ base4· on capitol rumor, but I think that the bill 
8 was filed because there was some judge that gave a 
9 lawyer five minutes to do voir dire, aiid so David 

10 Cain-- andi'm.just saying based on rumor. I don't 
H know that. So Davi<l Cain said, "We got to do 
12 something. We're going to me a bill and give you a 
13 minimum time." 
14 I don't think: that's necessary. I think 
15 if we say like M.r, Jan:wil sai4. "a ~able time," 
16 and theti let's let the court (}f appeals determine in a 
11 case by case nature, and.· · · l~t''s ~vel~ some case law 
18 about what a reasonable time ls. I tltink that was a 
19 reaction to an isolated case, and the biggest complaint 
20 that I _get from laWYers in my county and surrounding 
21 countles about what the Legtslature does and also what 
22 this committee d~s ~s it passes statewide rules in 
23 response to vr;ry lmuted, 1solated problems. The 
24 biggest co1npla1t'lts on the discovery rules are that we 
25 have some la ers who are dead ab · · the discov 
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1 HONORABLE P.fflL~BERGER: Well, I I practice. In ~iti.ons, for example, clearly abusing 
2 !bin~ you know, there'~.~ wrong with an 2 tt. We have~ problem in Me~ Coun!Y., but &cause 
3 mte~. t body ofj)CQp. ' .~ .... }OOki.•. "~ .. ·.· .. · .. ns .... ·. at. an ... y. p~blems,. and 3 some lawyer 10 H<)uston was a Jerk m depostttons --
4 I~ 1\Jdse ~~~~J~t~ some kind of hot 4 MR. YELENOSKY: Yeali. 

~ ~10~.~~trtl~;"~~~~sg: of ~ anything ::Y~~ S:~ =.:~t:'~n:&ooy asks my 
1 careful whci.JWe Start inalOug hard rules on a fluid 7 client. w .. 'hether.· • . • . or .not be's w~~ thongu.· n .de· •. · .. rwear at 

! ~~.~~--,t~~r:i:dC:~~ver ! ·~~~~a~~~~~andso 
10 ~ .. ·.• ··\···· l.y •.. ·~.: .. · ... ·we.·.· · • ..• . ·. sho ..•...•. !fJ'.u1.·.··. mo.··. ov ... e .very ~owly because you to Somet:hil)g isolatitd usually on the criminal practice 
11 w1nd .up ~~aooe that really doesn treflect our 11 committee, they're doitlg something in Houston, so we're 
12 present st~, 1.2 going to. restrt. ·~t ~ur. ju~es in Mc~nan Co.· unty. and 
13 cliAIRM:AN BABCOCK: somebody back -- 13 fake away thetr disc.ret100-on .something, and I think 
14 H6N0RiABLE JIMntJNNAM: No disrespect to 14 that is not tbe ~~"t wav to do it If the isolated 
15 •tlx! corim:iittee, >fulf th¢ ioea:of this colllrilltteelooking IS . iti48es are l'JCirig'c.!: ac~ impro~ ·~ the (l()\lrts of 
16 at what can beaske:d·inr@re·detail•tban we already 16 ap~sa~~. toaddress ~t sttuation, and we 
11 have case law gtv'eS',me cbi11S. I think that we. have n sl1ouid 11ot develOp a. stateWide response. . 
18 maybe one pt'Ol)lein.in V:oitWre; and that is some judges 18 · . .CHAIRMAN BABCOCK: okay. Judge Rhea and 
19 are bem.g ~te inli.me llinits. I think .we can 19 then Steve SUsinan and then we'll --
20 solve that by the Slhlp}e prOposal of Mr. Januul. 20 HONORABLE BILL RHEA: I pretty much 
21 We have Court ofappeals that have 21 agree with what's just been said, ana I want to go back 
22 written on what-you can sa.y m voir dire. We have got 22 to 1863 a little bit. I wasn't sure whether it had 
23 a lot of case law abOut wliat's Jl!'Oper questionil!g and 23 gotten vq:y far. but the ftrSt we heard of it in Dallas 
24 what's not proper·q~. If we go beyond what 24 anyway in too judiciary was it was on the consent 
25 the case law s is Deimitted then the case can be 25 calendar Uhink in the Senate, and we were freakin 
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1 reversed . . ·. . If. we we. b naa .. vv.~e. :P··. robl~ with a few Jud&e,s that 1 out w. ben .. they proJ)()Sed.. .· a time -- minimum time limits. 
2 areal · unreaSonable on time then Mr. Jamatl s 2 I was ready to be ihe test case for the 
3 P.ro · · · w;~.·.· · ·· .. ·~. alt. ow.·· . . ·· . · .. court.·. ·.·· · .. o.·· f appe<lls ~ reverse a case 3 const.ituti .. ity of the ~it~ at . ~~;. moment:s drop. It 
4 tf • ~i4e ~t ~a!! tmreasanable. But m mY, 4 was J~ bom~le. I can t unagme anythmg. w~rse than 
s commum;ty thi$ts ~ly ~ a problem, and·tf I go s tl,lat bt~. an~ 1t seems to ~ ~t:pet'~S; this 1s --
6 home I!D4 ~11 the ta~ 1n McLennan County ttiat we 6 etther mtentlonally or unmtenttotially this proposal 
1 are :f"~tlg to ~y .• ~ ~urt -- Id<>!~'t get 7 tnaY. be an anecpo~ to~ happening again ~n;~ 
8 a vote.· .here:. :1 ·m, ·~ ..... ·· .. C.J.o.· •.. or something, but this s Legisla. ture, w.h_i .. ch 1s certainly iilw. ay.s a posst. bility. 
9 connmttee ts-g<»n,g .(()studY -- 9 ~se where tt bel~s, the Supreme Co~ needs to be 

10 ~~A.BCOCK.: ob, everybody gets a 10 passing. the rules if we re to have rules on this, not 
11 vote. Yeah,yQU~avQ.te. 11 the Legjsla~. . 
12 REPllESENTA'IlVEOONNAM: And I don't want 12 And I agn;e that the mam focus should 
13 to vote either. I ®n•t w~t to vote. That way I 13 be the reasonable time limit. I think that's probably 
14 can't ·be blamed. l~t1Rnk tlmtreally sives me chills. 14 exactly what hap~. Some courts are abusing tfie 
15 I think that what wilhndllphaopenmg is it's going IS time lunits and making them way too short, but taking 
16 to dummy doWn the Practie<e oflaw. Lawyers, I mean, 16 away the discretion of~j~e, ~ ~ to put a 
17 lawyers lmow what the rules are. We have got a hundred 17 reasOnable standard on tt, and this 1s a reasonable 
18 years, of~ law on ~you can say or ~d not say 18 standard. It's SO~!l81?Y which ~ .~upreme Court 
19 m votr ~. I trust my J~S who are g()Od .J.udgeS, 19 can l~k at the ~culir JUdge's acttv1ttes an~ make 
20 ~. .· we have g~.· .good ...• courts··.· .. · · .. · .. · .. of appeals that ff my. 20 a dectSton appv·:op.na. tyly on a case by case .. . basts. 
21 J~ go beYOnd the ·SCQl)e and let me say somettung 21 1'he other thing I wan~ to. men~~ was 
22 that 1 sl:louldit't sa.y;they ·()an reverse the ~· 22 the whole -- we .talked about thi.s a httle btt m our 
23 That1s the W4youtsystemworks, and gomg mto some 23 conference call m the subcommtttee. The whole 1ssue 
24 kind ef 1\J~ ·t:IU,lt Y9U can saf. this and you can't say 24 of I think what ~ case <?3U~ ~d wbflt I. call anyway the 
25 · • ~ ~ ;.CQ~t •t®t s two s lon about 25 con t of crcattve '!l(lice m VOU' dire. Scott went 
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1 over it a little b,it,.81l(iit ~s fairly frequently 1 P-ROFESSOR DORSANEO: I will Just get 
2 in my court, rm sure m.~ coUrts. 2 back to the ]?Oint that our rules do not ~who 
3 Youhlwe :a .la~ who will just throw 3 conducts votr dire examination really. Tiley don't say 
4 out a couple of bad facts~ his case and then say, 4 that the judge can do any of it. I mean, thoSe are 
s "B~ on wh,at Y91J'Ve heard so far would anybody lean s important issues in my mind as to who's -- you know, 
6 ~my client?" Well; sure. He threw out the Oad 6 before we get to whether what they're doing is 
7 facts, and 1 mentioo that oot because it's any big 7 reasonable, it's who has the right to do it. 
8 surprise,, but -that ~tis·a big surprise to most 8 Ask the district j~. I mean, do you 
9 lawyers who_ practiCe tn my court an~~Y; They do not 9 nowadar._s participate in voir dire examination? That 

10 understand iliilt -~_-· t, aDd_. <lthev think 1t s outrageous 10 wouldn t nave been true when I started practice. You 
11 that somebody shouldn~t be st:riiken .for that very 11 would have just filied in the blanks. This is a case 
12 reason. 12 of blank versus blank. When I started practice the 
13 So it seemed to me, and Judge Peeples 13 state court judges who became Federal judges did 
14 ~d I talked .~ l1Ul¥be 19'ing to draft. S<?tne language 14 conduct voll' dire examination a little .lit because they 
15 tf that's doable..,. aJ1dl<ion•tktiow that 1t 1s --but I5 were Federal judges and they k.i,nd ofthoQght they were 
16 ~ l~,~~ that; will help to clarify that , 16 supposed to and then we would correct wliat they said 
17 partic)l):ar~t~ts ~·common m m~ court and I m 17 when we conducted the voir dire examination immediately 
18 s~ aUofOJ.:Jt~t(}(io away kind of with this 18 thereafter. 
19 ex~on :f.lJ#:ifyou thr.()w out a couple of bad facts 19 It' s an important issue as to who does 
20 ana someboc;JyisJ~ · · · you you can get a cause 20 it and whether the trial judge can, you know, do some 
21 for strike. llriean-~ . . . . So and I agree 21 of it and preclude the lawyers fr<>m doing that part. 
2
23

2 :!!earWl.rly~-· ·_----nu'_·-~_···.·_·. ~- ._ .. ... __ ·_ subco .. _._',. '.;...·_·_· · .. _mnuttee~._t. ·.·the·-·... landi~~~~thasentce 22 Our rules don't talk about that because the attitudes 
=-~ th ._. .,-....~ .. u.. c--eo- 23 were different .before than they are now. I know there 

24 Joe Jamail -- and ldori~t thiiik we have gone back and 24 are a lot of j~s now who haven't tried as many cases 
25 looked at the , .·or dta:ft. but in an event that 25 as some of the · udges s who became j in the 
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I Mr. Jamail's language wasl'eaSOllable and nobody had any I before time, or maybt? they don't ~ve the sa.Ire ~tude 
2 big objections to it'as it~ pr-oposed. 2 about what's appropnate and what 1so't appropnate. 
3 CHAIRMAN a~ steve Susman, then 3 I think it would be good to have a rule. 
4 Judge Medi~ .~Jtl(lge P:atterSQn. 4 We have a rule that~ into equalization of 
5 MJt SUS},fAN:: ~we currently have a rule s peremptory challenges in some Oeta.i.l that's based on a 
6 that sa~s that the tri8Lj!J(Jge has discretion to set 6 Supreme Court (}pinion that dealt with these important 
7 ~b.k: time titnitsf()ratl aspects of the trial? 7 questions. I think the rule doesn't necessarily need 
8 See, t,hl¢'s>~ ~~t to do. I mean, if you want 8 to be greatly detailed, but some of these issues are 
9 to have ~· ~~ ~ W~d be fine. Then they can set 9 quite Important, and it would be good to put them in 

to some ~~titl)e l@ts for closin$ ~t .. fo~ 10 the rule book. 
11 cr()$s;.ex~ ()f wtlllesses, for vorr dire, which 1s II CHAIRMAN BABCOCK: Judge Brown. 
12 another pa,i¢ ()ft,b¢ trial, ,anp "~ble" gives them 12 HONORABLE HARVEY BROWN: My view is that 
13 the authOrity t~ set the limits, and 1t also protects 13 we should even kind of do an all or none, and by that I 
I4 '~ la'YY~ ~litigants from them being ~able 14 mean I think we should -- if we are going to adOpt 
15 1n the bm1ts they set. And I don't see oow that kmd IS rules for voir dire, we should adopt rules that tOuch 
16 of rule could 00 controverSial. The trial judges Of 16 on many different prob~ems ~f V~lr dire, Or we should 
17 this state have discretion to set reasonable limits for 17 ~ n(?thing, t?ecause to JUst highlight one problem, 
18 all aspects of tricil; periOd. I'd favor that kind of 18 1.e., time, lSJ ust one of many proolems. 
19 rule. 19 Ana it kind of goes to the issue of how 
20 CHAIRMAN BABCOCK: JUdge Medina. 20 do we want to- develop the law for voir dire. Right now 
21 HONORABLE SAMIJEL MEDINA: It's going to 21 we're developing it tlirough common law. Are t1lere any 
22 get back to reasonable 1Ul¥Way. You set a mmimwn 22 rules as Mr. Susman askOO? No, na codified rules. Is 
23 standard. I promicse you the practicality of it is the 23 there case law on reasonable time? Yes, there is case 
24 lawyer is voir diring; he says, "My goOdness, my time 24 law. A court has been reversed for not giving a 
25 is becauSe of this case I know I had this 25 reasonable amount of time. Yes, have. Can 
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I amount of time/' and the judge is going to say, "Here's 1 la~ers preserve error? Yes. Do we need new rules to 
2 the t~you haY<. e __ ... _.. Oka. · _Y· · ff you want to:et SJ?eCific 2 codify existing common law? I don' t think we do, but 
3 times. He's coming back and he says, "J · · · , I know 3 if we do, we should do it across the board I think. 
4 Pve gone over~ time. It's only reasonab e that you 4 I don't think it was a very serious 
5 do the foll. ·(t)~ .. M.:Wli .. :~ns: _:_. ·./.· "'. w.· - -. ·_.·.~. '.re ·at... reasonablC? now. We ought s issue at the Legisla~. That w~ the kind of rumors 
6 to stay ~. and I ~: 'There ts a ~tandard 6 we had heard, too, 1s JUSt a reaction to a.particular. 
7 of ~1~. ~UU.y if I'm not being very 1 case, but I tbtnk Mr. Susman's other potnt about tnne 
8 ~:le'l':ft1~gc}i~ !()get kicked out of office, and s l!mits. is _good, and ~hat is ~~ we. should loo~ at 
9 theY. Will set ~yel8e that's reasonable. We 9 tune l~ts for not Just votr diret but tf we are gomg 

10 obviously -agree on thiS. 10 to do tt for that why not everything. In fact, the 
11 CHADlMAN BABCOCK: JUdge Patterson, then II ABA •s task force that I think you were the chair of 
12 Bill Dorsaneo, and,tbenJU(Ige Brown. 12 recommended that the Court should adop~ a time limit 
13 HONOAABLE JANt'AITERSON: w~ll, I 13 m~e not only for voir dirt: but f~ everything, for 
14 actually took my hand down because I think we're 14 evtdence, and how to set 1t up like they do m Federal 
15 develOJ>ing a oonsensus-on this, but I do think it's the IS court. 
16 respectful~h to use a reasonable standard 16 The Jury Task Foree recommended a time 
17 beCause j .can use their discretion, and la~, 17 limits rule across the board, so I think that would be 
18 too. I mean. we've all seen lawyers who have killed 18 worth looking at, but I don't think we should just 
19 their cases beeause they have gone on, and it really is 19 ~ate time for voir dire from everything else in 
20 a self-regulating pben()menon, I think, in most courts. 20 the tnal. If we are going to do time, we should do it 
21 l'v~ ~so served onjuries1 and I think jurors want 21 acr<?ss the board, and if we are go~ ~ do voir cfi!e, 
22 thetr tune to be well•usea. They're not resentful 22 I think we should look at aU ofvotr dire or leave tt 
23 towards reasonable time, and so I stand in favor of the 23 alone, as it seems to be for the most part working 
24 reasonableness standard. 24 under the common law. 
25 CHAJI~MAN BABCOCK: Yeah. Bill Dorsaneo. 25 CHAIRMAN BABCOCK: ~t me ask a 
Anna R.enken & Associates (512)323-8626 Page 570 - Page 575 



Supreme Co'Ult Advisory CoJD1B1Uee Condenselt 1M January 28, 2000 (Mommg) 
Page 576 Page 579 . 

1 question,. I~ there's many people in the.roo!ll that 1 perceive the need to ask those kinds of questions, and 
2 do J)ractlce tn Fedend court. ~y understanding 1s that 2 maybe they're right nine times out of ten, but maybe 
3 the Federal judges allow VCJY little, if any, 3 there's one there that we really need to have asked, 
4 individual voir dire, and wh8.t impact does that have on 4 and so we tell the judge, "J~, the reason for this 
5 the qualitY. ~fjustice that you receive in Federal 5 one-- okay about those nine1 out the reason for this 
6 court, BUddy"! 6 one is this," and the judge Wlll say, "That's okay. I 
7 MR. LOW: JUdicial conference it 's 7 think they're right on that." 
8 always discussed. Lucius~ up and sa)'S, "I don't 8 So we basically get in a different 
9 let any lawyers ask any questions." Barefoot gets up 9 format a lot of the same information that we need. 

10 and he tries to-- be shOws-- and they argue back and 10 That p~ doesn't work too bad over in San Antonio, 
11 forth, but the most unpopular thing there is when you 11 but -- and I think that -- I don't know how universal 
12 say, "I'm not going to let these lawyers ask 12 including voir dire questions in the pretrial orders 
13 questions." I mean, that's not popular with most of 13 is, but it is pretty much universal dOwn in our 
14 the Federal judges. 14 country. 
15 It's ®t P:Qpular with the la~ers, and I 15 CHAIRMAN BABCOCK: Luke, do you think 
16 didn't mean that the Legislature -- if we pass any act. 16 the state system is out of kelter on voir dire? 
17 I meant if we ,pass StJllloet.hing that's unp<?pular with a 17 MR SOULES: 1 don't think so as lo~ as 
18 lot of the 1~ or people then we miglit see them 18 the judge sets reasonable limits, but that's gomg to 
19 act. l didn'tJl1st.~ --I ·1!00 no knowledge of the 19 depend !>n the case. The biggest case I was ever in in 
20 background Of this bdl, but m Federal court the 20 terms of a jury verdict, we Started voir dire at about 
21 judges usually will limit. 21 9:00 o'clock, and we had a jury at 1:00 o'clock, with a 
22 Jamiill and I were picking a jury in 22 lunch break. We struck over the noon hour and both 
23 Bob Parker's court. He said "15 minutes," and Joe 23 lawyers--~ didn't-- they pretty much followed the 
24 didn't believe him. After 15 minutes be believed him. 24 rules on what s proper or what I iliink the rules are on 
25 So we then had to ask the court to ask a few questions, 25 what's proper. 

1 but tbev do limit i~ but you don't know, and if you 
2 need a little more time because you got -- one case I 
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3 had 3,20?~ainti£fs. I'm the defendant unfortunately, 
4 and the j .· · gave extra time, but they treat that as 
5 it comes up. 
6 CHAIRMAN BABCOCK: JUdge Patterson and 
7 then Luke. 
8 H0NORABLE JAN PAITERSON: The trend is 
9 in the other~on in Federal court because it used 

10 to be ~in ~l oourt we had no la~ voir dj.re,. 
11 and many Fedetai CQJJ.rts have moved to limited vorr dire 
12 for lawyers, and that's the trend in Federal court, at 
13 least it was. My knowledge stopped a year ago. 
14 CHAIRMAN BABCOCK: What do you think 
15 explains that trend, JUdge? 
16 HONORABLE JAN PATIERSON: I think, 
17 again, it's a respecHor the system. I think that the 
18 jUdges recognize that there is a role for voir dire and 
19 that the lawyers can best know what that need is in 
20 their~ and that ~s a F~ j~dge D;UiY know 
21 many thi~ but 00t the best vorr dtre m therr case 
22 so I think 1t' s a respect for lawyers and judges in the 
23 court systen1, I think it goes to integrity of the 
24 system, and Federal judges recognize that. 
25 CHAIRMAN BABCOCK: Do you think our 

1 HONORABLE SAMUEL MEDINA: State or 
2 Federal? 
3 MR. SOULES: State. And we got the 
4 information that they needed and went on down -- they 
5 didn't make opening statements, but they did make 
6 statements where they felt that their case might have 
7 prejudire either for then! or against them. and it was 
8 pretty well done, and so I dori 't --I haven't had 
9 problems with voir dire because the judges in my cases 

10 pretty much control things. 
11 Sotnetimes they don't set a limit, but 
12 after it goes on for a while we get to break. You 
13 know, you have enough breaks during the day. The 
14 opening lawyer goes ror an hour and ten minutes and 
15 then you take a break, and the judge gets to talk to 
16 you. An~ then i~ goes and they go back and you go for 
17 another llttle while and you get another break, so 1t 
18 seems to me like it works, but I've got no problem with 
19 what Steve is suggesti~ because I think tliat's what a 
20 huge majority of the juages do right now. 
2 1 CHAIRMAN BABCOCK: Llnda Eads and then 
22 Steve. 
23 MS. EADS: In my former incarnation I 
24 did tax prosecutions for the Department of Justice all 
25 over the United States, and I can say that that 

1 system is out of kelter? 
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1 procedure.where you submit questions to ju~es i~ 
2 HONORABLE JAN PATfERSON: NO. 
3 CHAIRMAN BABCOCK: Luke. 
4 MR. SOULES: Well, two things. I think 
5 that the reason that there is limited voir dire in the 
6 Federal court system; that is, limited as opposed to 
7 none, is that tbPse Judges that are allowing that 
8 realize that tllere is 8ome desuee of advocacy involved 
9 in the voir dire ·pn:l(leSS, mthey will endure that for 

10 about 15 minuteS if you want it, and that's about it, 
11 and that may be enoUgh. 
12 But there is another piece of this 
13 Federal voir dire, and I don't know how it works 
14 outside the Western District of Texas, but in our 
15 district we don't have abselute standard pretrial 
16 orders1 but they are pretty standard. We get to submit 
17 voir dire questlons in our pretrial orders, and the 
18 judge considers whether to ask those questions of the 
19 Jury, and sometimes they don't ask them all, and so we 
20 get to give some wdanCe. to the juds.te about wha~ it is 
21 we want to know from this panel beTore we exerctse our 
22 strikes. 
23 And some of the judges will tell us 
24 before they. start. , the.·· voir. dire they are not going to 
2s ask this striQg.Q( Question$ becaUse the judge dOesn't 

2 almost umform. 'The purpose for a Federal J~ ts --
3 for voir dire or voir dtre, because believe me it s 
4 even more complicated when you get out of Texas. 
5 There's a million ways of sa)'lng it, is to find out 
6 what the conflicts are with what the jury knows or 
7 believes or has been exposed to and what the case is. 
8 So the j~ rCally spends a lot of time 
9 on that and often gtves a lawyer some time to develop 

1 o further conflicts because we do know the case and the 
11 judge doesn 't1 but the whole purpose -- and that leads 
12 me to my maJor point here -- t:he major purpose of 
13 picking a jury in the system, not for us lawyers, who 
14 we want to make sure we get 12 or 6 people who are 
15 going to vote for us, but the purpose for the system is 
16 to mak.e sure that there is no juror that comes to that 
17 jury box with a predisposition or a conflict that 
18 hasn't been rootid out. 
19 And so, you know, the question of how 
20 long we get to do jury selection for us as lawyers 
21 is ~· I mean, we need to be able to fi~ out who's 
22 going to be on our si~1 not just who s conflict-free, 
23 and I think that the Feaeral courts for a while went 
24 way over to the other side by not letting the -- as 
2s Judge Patterson said, didn't allow the lawyers to spend 

Anna Renken & Associates (512)323-0626 Page 576 · Page 581 



Supreme Court Advisory Committee Condenselt 1M January 28, 2000 (Morning) 

l any time. ·wt.'th. tbe.· le.J j.•W'Y .. •· .. · because we do .know the facts ~1e 582 
1 CHAIRMAN BABCOCK: The y,gislature, I Page 

585 

2 we can root out conflict on those. Now they are conung 2 think, Bob tells me, passed a statute last session that 
3 back over tow~ tbe middle, but the idea that we just 3 !'C<J.Uires the development of a questionnaire that's 
4 get to ~hours... . . with t.he .· · . jury, ~asically pursuading 4 betng worked on now; is that ~t, Bob? 
5 ~ gett!Qg.thetn to love US, getting flle?1 to come to 5 MR. PEMBERTON: That S correct. 
6 our .Slde. geftiil8 them.·.· ·.·f? confltct out on ISSues that 6 HONORABLE SCOIT BRISTER: It's really a 
7 are meleVant. lhat strikes me as an unreasonable 7 juror information form. 
8 p~ but the real purpose, the systemic purpose is 8 MR. PEMBERTON: Information form, right. 
9 JUlY selection. So I thin.k it's so complicated an 9 CHAIRMA.'\T BABCOCK: Probably not the 

10 tssue that l'dhate for usjust to say tliat there's 10 case~specific questionnaire that Steve is talking 
11 nothing we can't do to improve it rulewise, and we nred 11 about. 
12 to spend some time thinking about it. 12 MR. PEMBERTON: Right. 
13 CliAl1tMAN BABCOCK: Steve. 13 CHAIRMAN BABCOCK: JUdge Brister and 
14 MR. SUSMAN: You know, I think another 14 then Buddy. 
IS thing that You'Ve got to think about in state court 15 HONORABLE SCOIT BRISTER: JUst a courle 
16 that l've ~ happ¢11 in the last five y~s is the . 16 of quick points. I don't disagree with the case o the 
17 most compl~ --you know, cases wtth man¥ mvolved 17 ~le time limits, thaf on a complex case to 
18 la~ are ~by agreement jury questionnarres. So 18 give the attorneys 15 minutes I think is outrageous and 
19 before the voirdire.proces5even bCgiils you know so 19 on any case to ~ive the attorneys five minutes to me is 
20 much more about ·these ~le than we ever dreamed of 20 an insult. That s obviously a Judge who has a problem. 
21 knowing bef~. In fact, t00re is very little need at 21 But a COUJ?le of things. No. l, I think 
22 that {)Oint in time other than to argue your case for 22 it's important in this committee, the subcommittee, 
23 speniling much time in voir dire. 23 wherever, that we include the views of the people that 
24 I've fOI.ltld. in my cases at least, the 24 this impacts, which is the jurors. Our tendency 
25 aniOUDt of time in voir dire is going down. It's just 25 naturally as attorneys is tliis is what we do, we want 
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1 going down, because after they answer the 1 more of it. The people who do object to questionnaires 
2 questionnaire. you know, 20 questions about their life 2 are jurors. The one lawyer I've heard object to 
3 and what tlley do and what they like, I mean, you really 3 questionnaires was becaUse she went into a trial, got a 
4 pasi~ly ~.~ ~ve ~ in most cases to make 4 10-page legal spaced questionnaire, and you know what 
5 tntel~t deciSions 1n striking Jurors, and so, you 5 they ask. quest1ons I would never allow you to ask a 
6 know, what's a ~e time depends also on whether 6 witness liKe, "What are the last four primaries you 
7 you have a questiotlnaire or not and how extensive the 7 voted in? What's your income? W1iere do your children 
8 questionnaire, 8 go to school? Any of your family members been 
9 CHAUtMAN BABCOCK: Yeah. I think jury 9 assaulted," et retera, et retera. 

to questi~ are ~sly helpful -- 10 And you would never -- why are we 
11 MR. SUSMAN: Yeah. 11 allowing more cr.· oss-examination otjurors than we would 
12 CHAIRMAN BABCOCK: •• and absolutely cut 12 allow With the parties in the case? 'These are the 
13 down the time. 13 people who object to it. They -- but they. have no one 
14 MR. SUSMAN: I've never had a lawyer 14 to object for them. Certainly both attorneys, if I was 
15 disagree to do --I've never had a lawyer in a case I'm 15 the attorney in~~· the one ques~io~ I would want 
16 in on the other side di~ on subnutting a 16 presented ts, "Tius 1s what I say. This ts what they 
17 queStionnaire to the)~. We disagree on particular 17 say. Who are you going to vote for," because that 
18 questions, and a lot Of times, you l<now, it shortens 18 tells me whether I want them on the jury, and there are 
19 the questiOnnaite considerably when you disagree on 19 a multiplicity of ways, and I think in one form or 
20 parttcuJar. £.·.··.· ... ··.··.• .... I. 've·ne .. ~seen a lawyer on the 20 another the majority of Texas judges allow that 
21 other side , . .. ·... on subnutting one altogether 21 question. I think that's a problem. 
22 because the · oonatioo helps us both. 22 So I think in the -- because the same 
23 CHAIRMAN BABCOCK: carl. 23 question -- the question is put in terms of "Who are 
24 MILCHAPMAN: I think you're right, 24 you leaning towards?" Now, philosophically and 
25 Steve, with ~ to the larger cases, but I think we 25 tically the question at this pomt, "Are you 
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1 should not be ~· we should not lose sight of the fact 
2 that many cases that are tried are smaller cases, and 
3 questionnaires are not used or not presented. The 
4 other problem with the questionnaire, specifically in 
s Federal court, has been my experienre, 1s that when you 
6 submit these qpestions, you rack your brain to try to 
7 ftgUre out .hoW· you can PfeSertt ilie question, one, to 
8 get the j~'s attention that it's necessary to 
9 present it, and, two,·.~ it has ~ugh substance to 

10 1t that you ~something from 1t. 
11 And then the problem is that the judge 
12 gives the question ~ you ha':e .no f~llow~up because 
13 featly what the qU~::stloo has ehctted m terms of a 
14 ~ requif.e.s a follow-up,_ and ~t·~ a problem, so 
15 l m not a real tng fan of questionnaires m the 
16 abstract. I think they can be helpful in large cases 
17 where you know you're going to have a large panel 
18 because you need·• a large panel because thefe are issues 
19 that will make just 36 or 32 jurors just not work, but 
20 I think that we should not lose sight of the fact that 
21 many cases that are tried in our state courts, in our 
22 distnct courts, in our courts at law are not the big 
23 cases where q~ have been used in the past. 
24 I don't know if we are moving to that. I hope not, but 
25 we shouldtl't l~ sight of that. 
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1 eamng toww · · . o r s1 1s tn . sti~tus · e 
2 from the question, "If you had to vote right now who 
3 would you vote for?" Those are the same question. I 
4 think it's-- so it's important to get the viewpo. int of 
5 nonatlomeys because these are the people -- they 
6 outnumber us in a democracy in the long·tenn -~ that 
7 can have dire effects if we dOn't take their views into 
8 account. 
9 No. 2, I don't think the common law is a 

10 good way to develop this because now in criminal as 
11 well as civil cases you have to prove not only there 
12 was error in the vorr dire, but that it caused a wrong 
13 result. Well, if I don't allow a question, that's 
14 easier to prove than if I do allow too many. If I 
15 don't allow a questionl you say, "This is the question. 
16 It's a rea,sonable ~uestton: The judge shoul~ J¥1ve 
17 allowed 1t." If I allowed tt, I nught have ehnunated 
18 some people, et retera. If I allow too many questions 
19 or strike too many jurors, it is impossible to Show 
20 reversible error. 
21 So it's very difficult to -- when I read 
22 the cases -- and I've read hundreds of them on jury 
23 voir dire ~- 99 percent have to do with the judge 
24 should not have struck this juror or limited that 
25 question. Well, what is the message to a new]udge? 
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1 Let them do any-thing because that's how you get 1 that, on this issue of the jury questionnaire, I don't 
2 reversed if y()U p.u u.tt a a ~etion on it. I tliink 2 know if others have experienced this, but I have run 
3 that's out of ·balance m some courts, and a rule would 3 into maybe half a dozen cases where the lawyers are 
4 give some ~t to bring it back into a 4 agreed on a case-specific_guestionnaire. They have 
s balance. s tyPed it up thetnselves. They have clipboards for the 
6 CHAIRMAN BABCOCK: By the way, I need to 6 jurors, they have pens, they have, you know, cop)1ng. 
7 apologize to~ Brister. He has submitted a Jlaper 7 You know, the court has had to dO nothing, and it's 
s or a nUmber ofitems that I misread his letter and 8 been rejected by the trial judge sometimes for no 
9 thought it was supposed to go to only the subcommittee. 9 reason, no stated reason, sometimes for stated reasons. 

10 It's sup~ to go to the entire committee, and we now 10 That is an issue to me that is worthy of consideration. 
11 have copies there 011 the back table, right, Carrie? So 11 HONORABLE SCOTI BRISTER: The problem is 
12 pick one up because it's on this topic 3nd has 12 we're getting those on the one-day car wreek cases. 
13 inaterials from the Jury Task Force and also some 13 This ~ttorney who complained about the 'l,.uestionnaire 
14 articles that J!ldge Brister has written on this 14 got this ten pages, fills out the ten pages. Wow, 
15 subject. and the only excuse I can offer, Judge IS this must be an important case," and then they start 
16 Brister, is- 16 the oral voir dire, and it's a one-day car wreck case. 
17 HONORABLE SCOIT BRISTER: Oh, don't 17 HONORABLE HARVEY BROWN: The voir dire 
18 worry. 18 takes as long as the trial. 
19 CIIAI&MAN BABCOCK: -is that you 19 HONORABLE SCOIT BRISTER: That is out of 
20 referred to me as "Chuck," so I therefore referred this 20 balance. 
21 to the subcommitl;ee, not the entire committee. 21 CHAIRMAN BABCOCK; Good point. Yeah, 
22 HONORABLE SCOTI BRISTER: SOrry. 22 Tommy. 
23 CIIAiaMAN BABCOCK: Buddy. 23 MR. JACKS: And itfs not going to be 
24 ML LOW: I agree with Judge Brister 24 fixed by having a rule, because, I mean, the judge who 
25 that we need to consider the public, but if we just 25 allows the ten-page questionnaire in a car wreck case 
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1 gave them. total. cot\8l.· ·• • 'deratio .. n, !heY would :fiY• "I don't l was doing a foolish thing. Unless we're going to have 
2 want to have anything to do wtth lawyers, so that 2 a rule that says you allow a questionnaire in every 
3 would end it. So we as lavtyer5 know ~re. about !he 3 case-- and I don't think we're going to do that--
4 system .than ~.do .. We have to ~eep m mind therr 4 you're still going ~ ha~e judges who are permi~ by 
s convemence, ·tlleir pnvacy, and things of that nature, 5 the rule to do foohsh thmgs, and I guess r -- on this 
6 and so I think.be certainly has some great ideas. 6 business of this rule that Jamail drafted up, I don' t 
7 Ij,.don't know how to answer that 7 have any problem with that rule, but I also don't know 
8 question as far as one of the reasons you need voir s that we need that rule. 
9 dirt? titpe. q tli~ oo.ten i.s ~ ftild out if a juror is 9 I mean, essentially it seems designed to 

10 preJudiced. Now, l don t agree that you can take the 10 do two things. One, to say it's the lawyer not the 
11 Jolln O'Quinn approach and quiz them for 30 minutes 11 judge that gets to do the voir dire, and, two, it's the 
12 until you get ·thci.ril to admit it, but if you just ask 12 Judge -- it puts its thumb on the scale on the side of 
13 across the "board, "Are you biased or prejudiced in this 13 allowing reasonable .~~b. ut it doesn't say what 
14 case" you get nothi1:1g and then with a httle 14 reasonable is, and the juuge who thinks that 15 30 
15 development you fin~ out they will admit that they do 15 minutes, whatever, is reasonable is still probably 
16 have a bias aga~ .. · .. · ... ·.nst that.• · .. · · and. couldn't be fair. 16 goil?g to n?t allow a w.hole lot~~ time than that 
17 And we need to weed those people out, 17 unttl there s some appellate dectston somewhere that 
18 and our ~ isdesi,smed to w~ out so that we will 18 says that ain't enough, and that's something you can 
19 have 12 peQple thatwt1l be not mfluenced, and I've 19 get right now without a rule where it ain't enough. 
20 never beitrdOfajudge that let you ask, "Who do you 2n I'm not offended by Steve Susman's idea 
21 hope for?" You can ask, as I did after John O'QUinn 21 of, well, let's just have a rule that says a judge can 
22 got up. for a ~y of .voir dire, I ~d, "A~y of yo1:1-a11 22 impose reasonable time limits on evetything. It does 
23 already got your mtnd made up, and I ve lost ~ght 23 concern me some because that judge who now is allowing 
24 now. I mean., you kno~, you 'F ask the question 24 15 minutes for voir dire is going to allow you an hour 
25 whether they are !X)mtlUttOO. I ve got nothing more. 25 and a half to put on your case, and I don't know that 
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1 CHAIRMAN BABCOCK: Okay. Justice I we need to encourage that. 
2 Duncan. 2 And I certainly am bothered -- I agree 
3 HONORABLE SARAH DUNCAN: I don't do voir 3 with Representative DUnnam that if we're going to start 
4 dire, and I can't remember if we've ever had a voir 4 trying to put in what questions you can and can't ask 
5 dire case in our court, but we have convinced me that 5 on voir dire, I mean, I think lawyers know that you're 
6 we are not the committee to handle this problem. I 6 not going to disqualify anybody for cause in any court 
7 completely ~. with .J~ Brister that as lawyers we 7 wheie you have a j~e that knows anything by asking a 
8 have a veskxl interest m this process that may not be s juror which way they re leaning, and f thinK if the 
9 necessary to the system working properly or 9 lawyer can't ftgure out which way they're leaning on 

10 advantageous to.promoting trial 6y jury m this state, 10 the basis of the other stuff they aSk, they have got a 
11 and I wOuld ·.suggest that a task force includi~ citizen 11 problem, but I don't know that that's a problem that 
12 nonlawxer meniflers and lawyers and trial j~s might be 12 calls for a rule to fix it. 
13 a better body to look at this parti~ar proolem. . 13 The idea that there is variability 
14 CHAIRMAN BABCOCK: 1 think the Court LS 14 around the state is unavoidable. I mean, I have picked 
15 ahead of you because this ~r that I didn't send out 15 jurors, and I know that many of you have, in rural 
16 to every .. bOd. y. has the results of a task force, a Jury 16 counties where they get the folks in because it's an 
17 Task Force that's M. 17 inconvenience to bring them in, and they pick several 
18 HONORABLE SARAH DUNCAN: 1 knew there 18 in the same day, and you can't have necessarily as much 
19 had been one appointed. I didn't hear what happened. 19 flexibility there as you do in another county where 
2n CHAIRMAN BABCOCK: ·-just that 20 things are done differently. There is a need for some 
21 constituency~ membership, so I think we need to give 21 variability, and I guess I would seriously have a 
22 some considerable weight to what they have done. 22 question. 
23 HONORABLE JAN PATI'ERSON: And a number 23 I agree with Sarah that some of these 
24 of people here served on it. 24 concerns are concerns that we probably aren't the right 
25 CHAIRMAN BABCOCK: Tommy, before we do 25 people to address anyhow, butl think this committee 
Anna R.enkeu It Associates (512)323-0626 Page 588 - Page 593 



Condenselt rn 

1 some jlldges were in favor, it·~ .not enacted because 
2 the jui:lges·wanted·to.retain individ:ual discretion and 
3 didn't wantto ·be put underareasonable standard 
4 CHAIRMAN BABCOCK: Luke. 
5 MR. SOULES: I have been lOoking throllgh 
6 these materials that are ®hind .Jugge. Brister's letter. 
7 On ~ 149 we see the rule that is recommended by the 
8 Jury .. T .W!ask:Foo.ce,.wbich.!sprettygood .. · .. ·. , It·kin.dofgets 
9 at this reasonableness thing, and I would bet that 

10 there was a lot of debate and a lot of thinking and 
11 9-iscussion before this text on .page 149 got where it 
12 lS. 
l3 HONORABLE SCOIT BRISTER: Correct. 
14 MR. SOULES: And Jugge Brister afftnns 
1s that. It's ~tty good. After the admonit<>cy 
. instructions by ·the judge the judge ca1l make a brief 

statemen .. '.· · t. ma.·l1a.Y. · exrum .. · ·ne·;· as. to q .. · uali. ·.;fi.catiru,ts, b .. ·.· ut that 
won. t •. p. rec.lude... . the p~. ·.f:· rom.·. ·d.· ... eaco.l:f the. rr .. o. wn.. • 

19 statements and exam~oo, an~ · .. · · · one has a right to 
20 a reasonable -~ ea<:h side has a right to .a reasonable 
· 1 ex~nation. Some of it may .~:>e. conducted outside the 

hearing. You can do that or tm1Ybe elsewhere. 
The court may pla.ce.reQsonable time 

limit_s. ~h .party may examine • · . · p·. rc .. ~pe· :cWfe 

l. . the . . 'f . ' . b·l beca . I Page 598 1 1m1t . · .. exannnatl<mt 1t s unreasona e .. · use 1t s 
2 unduly invasive, l~ng, or suggestive. 
3 Argumentative. "Questions concerning a prospective 
4 jur .. · .. or.· 's op.in. ion···· of. "ap. · ... ·P. Hca. ·. b·l. e l .I}W.·. mu,st be.·· .·. p. >re.:faced... b. y .a 
5 pro~~· Nota ·bad 1(lea. · The .party may not 
6 mqULTe as to therr prObable vote or attempt to 
7 coniniit " and then theY have got.this rehabilitation 
8 thi~ ~hich is probably controversial, but it's there 
9 and tt may --

10 HONORABLE SCOIT BRISTER: That part was 
11 intended just to state the law, the current law. 
12 MR. SOULES: And it may be responsive to 
l3 some of RObert Meadows' concerns. You know, this is a 
14 Qretty goo<! p~ ofworkifyo~l~ at it, and if we 
15 aon't dO il.riYthtng more than this, tt at least records a 
16 format. It gets -- to a certain extent it gives some 

. ~ti<m.or Sc>:lll(:l gl.li~. anci ltl:tinKthis is a gret:lt 
18 pi~ of work and w)loever -- all tile ~lewho are 
19 responsible for ·it should be thanked.· ·I think: we ought 
20 to put this in the materials for the next meeting and 
21 as a proposed draft for this ~rule so that everybody 
22 has a dlimce to absorb it and then talk about the 
23 specifics of this document. 
24 CHAIRMAN BABCOCK: BilL 
25 PROFESSOR OORSANEO: Ithink. that's 

I right. I think, as I said before, there is no rule 
2 about the conduct of voir dire examination. Rule 230 
3 needs to go into this same, you know, package. That's 
4 the rule that says~~ that's entitled certain questions 
s shall not be asked.. You can't ~ a prospte:Ctive juror 
6 whether he or she has been convtct:ed of a felony or 
7 misdemeanor theft or is under a 1~ accusation to 
8 that effect. I've always wondered where that rule came 
9 from.and whether that makes any sense, but it's 

10 certainly part of this. 
1 I JUSTICE HECHT: It came from Article 
12 2145, unchanged. 
l3 PROFESSOR OORSANEO: Well, and I'll bet 
14 that came from some other article unchanged. We'll 
Is never figure out where it really came from. The 
16 related matters, Rule 265, which is the order of trial 
I7 rule, acts·as if the trial begins when ~ing 
18 statements are made, and that needs to be put into this 
19 consideration as well. 
20 Rule 266, which is the open and close 

1 rule, mirrors some of what Jamaif' s proposal has in it 
22 about who gets to go first and how that works, and that 
23 needs to be factorea into this as well. Pve frankly 
24 always wondered whether 266 had to dO with 
25 voir i:iire examination. And 
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1 opening statement rule, whatever we do here, you know, 
2 has some relationship ·to the opening statement rule. 
3 I Catl't conceive of any reason why we 
4 wouldn't want to work on this and make some good sense 
s out of it, and I fully ~ with Luke that this 
6 p~ is a pretty u£ ooe, although I'm skeptical 
7 abOUt how mUch j ·. should get to do here, out maybe 
8 I'm thinking aboUt · judges of yesteryear, and I 
9 won't name names, but I am thinki~ about some of them, 

10 and I would like for them to iust fill m the blank. 
11 "This is the case of X versus Y." 
12 CHAIRMAN BABCOCK: Well, it sounds to me 
13 like -- and let me see if I can state in a general way 
14 what we have been talking about, and it sounds to me 
1 s like there is consenSU$, as there was in the 
16 subcommittee that reasonable voir dire should be 
17 permitted. ;;I.· , · there. · · .. · . . may not be a complete consensus on 
18 anything else. but that this rule that JUdge Brister 
19 has provided us has got a lot of the elements of what 
20 we have been talki~ about, which people may agree or 
21 disagree with, and I think Luke's rfuht that we oUsilit 
22 to send this back to the committee that Paula and ludge 
23 Peeples are involved in -- althowili, Judge Brister, are 
24 you on that subcommittee or not'? 
25 HONORABLE SCO'IT BRISTER: No. 
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1 common law in this area, and for us to sit around in an 
2 afternoon or something and decide that we ought to 
3 change that without any more makes very littfe sense to 
4 me, and so I don't like the chanre "Come back with a 
5 rule that's similar to that." Loolc at the problem and 
6 see if any rule at all needs to be done and come back 
7 with a nile if you think one is needed, but as for the 
8 substance, I dOn't think we are, any of us, ready to 
9 deal with that. 

10 CHAIRMAN BABCOCK: Yeah. I think that's 
11 a great point, and I know Judge Peeples agrees with 
12 that, as I do. The threshold issue is do we need a 
13 rule. I think one of the disservices this committee 
14 can do is by advisin~ the Court that we've got to by 
IS rule regulate every httle thing that's going on 
16 because as you say, Bill, there are umnteiided 
17 consequences. If there is a perceived need for some 
18 things in a rule, that ought to be the fU'St question. 
19 So I would arriend my chat:Re, ana that is 
20 to study, No. 1, do we need it at all;'No. 2, what 
21 should it say, and then bring it back to this group for 
22 a discussion on those points. And there is a tendency 
23 particularly when a bunch of lawyers get together is 
24 to·- you linow, this four-step or four-point rule on 
25 page 149 all of the sudden becomes a 40-point rule, and 

1 CHAIRMAN BABCOCK: Well, it seems to me 
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1 that just engenders more litigation and more 
2 that you should be. 
3 HONORABLE SCOIT BRISTER: Probably 
4 should. 
S CHAIRMAN BABCOCK: And you should be 
6 because of your wOfk with the Jury Task Force, and I 
7 think next ~ -· and I'm going to throw this out 
s in terms o.· fa ~.·. . .. . . . Next mee~ing that subcommittee 
9 should ~rt b,aclc. with a rule, Wlth a proQOsed rule, 

10 that oortatnly takes into account the Jury Task Force 
11 rule as well . as the comments of Joe Jamail and the 
12 comments tbilt nave been made today and then we can 
13 debate this issue with l~ in front of us, and I 
14 say that, and the only caveat to that is if the people 
IS to my left dOn't want us to do that. 
16 JUSTICE HECHT: No, I think that would 
17 be right. 
18 CHAIRMAN BABCOCK: Okay. David, is that 
19 okay with you? 
20 HONORABLE DAVID PEEPLES: Yes, it is. I 
21 had two or three thirlgs to say or to ask. There were 
22 several statements aOOut the case law, and I think that 
23 there is a lot of -- you can find a lot of/rinciples 
24 in the case law that are ,P.tetty clear, an it miiilit be 
2S helpful to restate those tf we could agree on tfiem. I 

2 uncertainty, and it does more harm than it does good. 
3 So I completely agree with what you're saying. 
4 On the other hand, the fact of the 
s matter is that at least one member of the Legislature 
6 has expressed interest in intruding into this area for 
7 whatever reason. The Court has asked us for our 
8 consideration of it. There has been a Jury Task Force 
9 that has spent an enonnous amount of time working on 

10 it, and it seems to me it is our function to discuss 
11 these things and to look at it, so that's what I think 
12 we ought to do. 
13 JUSTICE HECHT: And let me just add, the 
14 task force was formed when Judge COmyn was on the 
IS Court, and be was the liaison to 1t, and I think Dean 
16 Newton was the reporter for it. I can't remember, and 
17 maybe Jack Ratliff was P.retty active in it, but anyway, 
18 it worked fo~1~;te a while and has an extensive 
19 report, and J Abbott is now the liaison to that 
20 group, and I think their work is completed, but I'm 
21 sure that Greg would be •• would welcome the input of 
22 this group on the committee·- on that task force's 
23 work, but we have ·- we will communicate with Judge 
24 Abbott and tell him that you're looking at it. I think' 
2S he'll greet that with applause, but then he's never 
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1 think there are some as~ts of the case law that are 1 been here, so ... 
2 not clear and the cases. frankly, are hard to square 2 CHAIRMAN BABCOCK: He may change his 
3 with ;ch other, and we might be doing a semce if we 3 mind. 
4 worked on that, and SO I just want to suggest that we 4 HONORABLE HARVEY BROWN: can I ask a 
5 might ~n reworking this rule that Judge Brister gave us s procedural question? 
6 from the Jury Task Force •• 6 CHAIRMAN BABCOCK: JUdge Duncan had her 
7 HONORABLE scorr BRISTER: Yeah, I don't 7 hand up frrst and then you, Judge lfrown. 
8 agree with all .of ·that rule, by the way. 8 HONORABLE SARAH DUNCAN: I got from Pam 
9 CHAlRMAN BABCOCK: well, you get a vote. 9 a copy of Judge Brister's packet, but is the task force 

10 HONORABLE DAVID PEEPLES: We could state 10 report too long for us to get a copy? 
11 some principles and lay them out in the rule book which 11 JUSTICE HECHT: No. 
12 everybody lias on the bench and in their offices as 12 CHAIRMAN BABCOCK: No. In fact, we just 
13 op~ to having to look up the cases and doing 13 talked to Bob. Bob thought that we all had it. I 
14 researeh. I~ aJ:so with the statement somebOOy 14 don't remember seeing it. 
IS made that this is a serious matter and we ought not to 15 HONORABLE SCOIT BRISTER: It's too long 
16 rush into it. 16 to read. 
17 CHAIRMAN BABCOCK: Okay. Let-- Bill. 17 MR. PEMBERTON: I thought we forwarded 
18 MR. EDWARDS: 1 don't like the 18 it all to the chair, but we will get you copies. It is 
19 assignment to the subcommittee because it presupposes 19 rather large. 
2 0 tl_lat. the subcommittee is going to sugges.t ttiat a rule 20 HONORABLE SARAH DUNCAN: 1 remember when 
21 similar to what we have been presented ts needed or 21 this task force was appointed, but--
22 necessary or comes out. I thirik that when you start 22 HONORABLE DAVID PEEPLES: About a 
23 codifying what the common law is you end up with 23 hundred pages. 
24 unintended ~uences of unbelie~able proporf:ion. 24 HONORABLE SCOTf BRISTER: rt' S more like 
25 150 years ofj$sprudence hasgone mto developing the 2s 200 pages. 
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1 Mit PEMBERTON: It's about a hundred 1 foreigners, sex abuse claims, alcoholism--
2 pages plus ~~ces ... Do you-all want the appendices, 2 CHAIRMAN BABCOCK: It's been said that 
3 too? Okay. We'll get tt. 3 about you. 
4 HONORABLE SCO'JT BRISTER: Well, but the 4 MR. ORSINGER: •· mental illness, 
5 executive su.mmary gives the arguments but the s abortion. We get to voir dire juries on these kinds of 
6 appendices gives the -- you know, the cites to the 6 issues all the time. 
7 cases and why, but a big ~ -- you know, two thirds 7 CHAIRMAN BABCOCK: Yeah. 
8 of the task force was on qualifications, you know, how s MR. ORSINGER: so when you guys, whoever 
9 to draw up the list -- 9 it is that sits down to regulate the content of voir 

10 Mit P.EMBERTON: Right. 10 dire, you' re goi~ to get a really big reaction from 
1I HONORABLE SCO'JT BRISTER: -· and juror 11 the family law B~1 arid I ho~ we oon 't get there, but 
12 compensation and stuff-- 12 if we do get there men a lot of us need to get there. 
13 MR. PEMBER'ION: Right. 13 CHAIRMAN BABCOCK: NOW, l'm sure that 
14 HON()RABLE SC()TT BRISTER: -- that 14 the subcommittee is sitting here and listening that 
15 wouldn't relate to this discussion. 15 there is a-- if not a consensus there is certainly a 
16 Mit PEMBERTON: Right. A lot of those 16 strain running thro¢ this committee that a lot of 
17 or some of ·t.bose ,n_roposals alieady have been enacted 17 overregl,llation in this area is -- that they are not in 
18 into legist.· ation ... ~ uniformjury questionnaire. 18 favor of, so that may or may not inform what we get 
19 There ~a ~y btlllast ~on. S<;lme <,>f tht:se 19 back. Okay. 
20 wouldn t pertain to what this comrmttee 1s domg. 20 I don't know if anybody is hungry, but 
21 CHAIRMAN BABCOCK: JUdge Peeples, if you 21 Judge Brown, you're not. 
22 and Paula S~ can give us, this committee, 22 HONORABLE HARVEY BROWN: I just want to 
23 something to look at at least a week before we meet 23 ask a procedural question about the Jury Task Force. 
24 again so that we don't have to while we're sitting here 24 It's made a number of recommendations on things. 1 that 
25 at the table try to decide whether the proposals are a 25 are related to voir dire such as shuffles, the number 
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1 good or a bad idea, and, Carrie, this will be the No. 1 1 of strikes, and it's also made a number of 
2 3genda item on the next meeting. 2 recommendations about other things such as, for 
3 PROFESSOROORSANEO: Mr. Chairman? 3 example, the time limits that the ABA adopted. Is that 
4 CHAfRJttAN BABCOCK: Yeah, Bill. 4 going to be delegated or has it been delegated to some 
5 PROFEssoR DORSANOO: I would like to 5 subcOmmittee to look at? IJ'ust wondered if that work 
6 suggest ~to what the chair says about this, 6 is going to get lost or shoul it go somewhere next. 
7 that we do .. ··. ~.we· .... did for the last year of our prior 7 CHAIRMAN BABCOCK: Has it been 
8 existence, and that's to work from the recodification 8 delegated, Carrie? 
9 draft to try to i~1 you know, the work product 9 MR. EDWARDS: I thought you just 

10 that we're working on mto that draft kind of before a IO delegated it. 
11 second step needs·to be conducted, and I just make that II HONORABLE HARVEY BROWN: Well, I thought 
12 suggestion. 12 you only delegated the voir dire part. . 
13 CHAIRMAN BABCOCK: We'll talk in just a 13 IDSTICE HECHT: lhe subcommittee needs 
14 second about it Okay. Yeah Richard. 14 to look at the whole thing, ex(;C})t I think the task 
15 MR. ORSINGER: lhe family law bar will IS force goes down and saysbe"Well, this is really 
16 be vitally in~ in any effort to reform the voir 16 legislative and this could done by a rule." 
17 dire process, ~l'in a little concerned if this 17 HONORABLE HARVEY BROWN: Right. 
18 committee is g9ing to move to a final resolution at the 18 JUSTICE HECHT: And so all of the stuff 
19 next meeti., ..• then l'v.ee. got •. ·. to get.the subcommi~ 19 that could be done by a rule the subcommittee needs to 
20 ~out and a comrmttee of the Fanuly Law 20 look at. 
21 Council in P •. and studying and ~i~g prepared to 21 MR. PEMBERTON: When I send out the task 
22 report back wtthin ten days, not realtstlc. 22 force report there's a brief article that you may have 
23 This is such a central part of our 23 seen in the Bar Journal a few months ~o about what 
24 practice Pm wondering if I could get a commitment or 24 task force proposals have been enacted m the 
25 an assurance from the chair that at the next full 25 legislation and give you an idea of sort of where we 
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1 committee meeting we will not take final votes on the 1 are and where to go from here. 
2 subcommittee pro~l so that I have adequate time to 2 CHAIRMAN BABCOCK: okay. Is that okay 
3 get the word out, and if it's possible that we're going 3 with everybody the way we're proceeding? Have we got 
4 to end up with a final product then I've got to have a 4 any violent objection to it? 
s ftre brigade standing by for the second we get the 5 Okay. Well, why don't we eat and be 
6 subconimittee proposal, and I don't know if anyone else 6 back at 1 :301 
7 feels Ulre l do. 7 (A recess was taken, and the proceedings 
8 HONORABLE DAVID PEEPLES: It is 8 continued as reflected in the next 
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9 inconceivable that we will have a final product by the 9 volume.) 
10 next meeting. I o 
11 MR. ORSINGER: I Won't worry about it 11 
I2 then. 12 
13 CHAIRMAN BABCOCK: Qn the other hand, 13 
14 since you have nothing to do, why don't you get 14 
15 involved with -· 15 
16 MR. GRSINGER: 11lat's why I'm against 16 
17 trying to regulate this, see, because once you start 17 
18 down this rOad everybody has got to get mvolved in it. 18 
19 It's just like James Madison sa1d in the Federalist 19 
20 papers, the best reason not to have an official 20 
21 reflgion is because once you have an official religion 21 
.22 you create a f"tght over which religion it's going to 22 
23 be. If we are going to regulate the scope and content 23 

24 of voir dire..·. c.:_!~~ .g. :o .. · ing to have -- I have got 24 
25 issues like ~ bias, race bias, bias against 25 
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