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November 8, 1313

To: The Honorable Nathan L. Hecht

Rules Member, Supreme Court of Texas

From: William V. Dorsaneo, III

Chairman, Task Force on Revision of the Texas Rules of

Civil Procedure

Re: Recodification of the Texas Rules of Civil Procedure

Status Report

1. The Need for Recodification: Backczround.

As originally promulgated, the Texas Rules of Civil

Procedure consisted of approximately 822 separate rules divided

into eight parts:

I. General Rules.

II. Rules of Practice in District and County Courts.

III. Rules of Procedure for the Courts of Civil

Appea-l s .

IV. Rules of Practice for the Supreme Court.

V. Rules of Practice in Justice Courts.

VI. Rules Relating to Ancillary Proceedings.

VII. Rules Relating to Special Proceedings.

VIII. Closing Rules.

This original structure has been rendered substantially

obsolete by subsequent Texas Supreme Court orders. As a result

of the adoption of the Texas Rules of Appellate Procedure, Parts

III and IV were completelX repealed and the number of civil

procedural rules was reduced by approximately 130 rules. In

addition to the large gap that was created by the promulgation of

the Rules of Appellate Procedure, another consequence of their

removal from the Rules of Civil Procedure is that the civil

procedural rulebook now begins with two separate sections of

"general rules," i.e., the General Rules (Rules 1-14c) contained

in Part I and the General Rules (Rules 15-21b) contained in the

first section of Part II.

In addition to the major structural change that resulted

from the adoption of the appellate rules, other majar revisions

have been made in Part II of the rulebook. Most notably, the

rules concerning pretrial discovery, venue practice, the jury

charge, and findings of fact in bench trials and have been

rewritten; the rules concerning the need for and the procedural

mechanisms for serving papers and notices on other parties or
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their counsel have been changed; the rules concerning

postjudgment motions and the duration and extent of the trial

court's plenary power have been substantially revised; new rules

have been adopted recognizing new procedural mechanisms, i.e.

special appearances, summary judgments, mental and physical

examinations; and a large number of rules have been repealed for

a variety of reasons. Nonetheless, despite all of this activity,

many of the current rules are substantially verbatim renditions

of the parts of the Revised Civil Statutes of 1925 that were

deemed procedural and, therefore, appropriate for inclusion in

the rules of civil procedure by the Texas Supreme Court and the

original rules committee.

Currently, the Texas Rules of Civil Procedure are divided

into six parts and numbered 1-14c (general rules), 15-330

(district and county level courts) 523-591 (justice court rules)

572-734 (ancillary proceedings), 737-813 (special proceedings)

and 814-822 (closing rules). Parts I and II contain the most

important rules and include the following sections,and

subsections:

I. General Rules (1-14c)

II. Rules of Practice in District and County Courts

Sec. 1 General Rules (15-21b)

Sec. 2 Institution of Suit (22-27)

Sec. 3 Parties to Suits (28-44)

Sec. 4. Pleading

A. General (45-77)

B. Pleadings of Plaintiff (78-82)

C. Pleadings of Defendant (83-98)

Sec. 5. Citation (99-124)

Sec. 6. Costs and Security Therefor (125-149)

Sec. 7. Abatement and Discontinuance of Suit

(150-165a)

Sec. 8. Pre-Trial Procedure (166-175)

Sec. 9. Evidence and Depositions

A. Evidence (176-105)

B. Depositions (187-215)

Sec. 10. The Jury in Court (216-236)

Sec. 11. Trial of Causes

A. Appearance and Procedure (237-250)

B. Continuance and Change of Venue (251-261)

C. The Trial (262-270)

D. Charge to the Jury (271-279)

E. Case to the Jury (280-289)

F. Verdict (290-295)

G. Findings by Court (296-299a)

H. Judgments (300-314)

I. Remittitur and Correction (315-316)

J. New Trials (320-329b)

K. Certain District Courts (330)

2



2. The Desirability of Reorganization.

The Task Force recommends that Parts I and II of the Texas

Rules of Civil Procedure containing Rules 1-330 be substantially

reorganized. From an overall standpoint, the members of the Task

Force have concluded that it is feasible and desirable to

reorganize the Texas Rules of Civil Procedure in the current

rulebook in the following manner:

I. General Rules

II. Commencement of Action; Service of Process,

Pleadings, Motions and Orders

III. Pleadings and Motions

IV. Parties

_3Z._ Discovery and Pretrial Procedure

VI. Trial

VII. Judgments; Motions for Judgment; New Trials

VIII. Provisional and Final Remedies

IX. Special Proceedings

X. Counsel, Courts, Clerks, Court Reporters, Court

Records, and Court Costs

XI. Closing Rules.

The method of organization is based on the way that the

Federal Rules of Civil Procedure are organized except for the

inclusion of a separate subsection for Pretrial Procedure in the

structure that we recommend. We believe that this organization

is far superior to the current one for two basic reasons. First,

the changes made in the original rules have impaired the

structural utility of the original rulebook. Second, the

proposed general structure is substantially less complicated as

well as being more in tune.with modern.procedural thinking

concerning particular procedural subjects and,therefore, more

user friendly. In other words, given the procedural developments

that have occurred in Texas since the rules were promulgated

originally, the federal structure is a better one than the

original structure.

A detailed table of contents based on the proposed structure

is attached to this memorandum as an appendix.

3. The Need for Revision of Sections and Specific Rules

With or Without Substantive Changes.

The Task Force also recommends that the sections and the

specific rules of procedure concerning practice in district and

county level courts within each part and section be amended by

combining discrete rules, by eliminating unnecessary rules and by

reordering the remaining rules into a more workable and

understandable organization within each section of the new

3



general structure. Many of the current Texas Rules of Civil

Procedure governing the practice in district and county level

courts are one paragraph items with relatively uninformative

titles that could and should be combined, with or without

substantive change. This is especially so in contrast to the

current federal rules and the Texas rules that were based on the

1937 draft of the federal rules, which are longer rules having

titled subparts.

I

Probably, the original drafters thought it wise not to

change the predecessor rules and statutes too much in 1939-1940,

because of a presumed familiarity with them by the bench and

bar. However, because of the fractionalization of particular

subjects into a large number of short rules it is frequently

difficult for lawyers and judges to see and appreciate the

relationship between related matters. As a result, this method

of organization and drafting is also productive of needless

complexity, uncertainty and some procedural stupidity. Of

course, this part of the revision process is an especially

difficult and time-consuming one for several reasons.

First, because the original rules were copied from the

revised civil statutes of 1925, which were themselves copied from

earlier codifications, they are poorly worded and poorly ordered.

Unlike each of the codes "recodifying" the statutes that have

been enacted in the past twenty-five years, the Texas rules of

procedure have not been restated in modern language, rearranged

into a more logical order, or systematically cleansed of

duplicative, expired or other ineffective provisions.

Second, when the original rules were promulgated, although

many of them were in fact taken from the then existing federal

rules, a number of changes were made in them either

organizationally or textually. For the most part, these changes

were mistakes that should be reversed.

Third, despite the fact' that most of the major efforts at

revising specific parts of the rulebook that have been undertaken

during the past fifteen years have produced substantial

improvements, a number of other piecemeal changes that have been

made over time have compromised the overall utility of the

rulebook.

A preliminary and working draft of a set of reorganized

rules developed by the Task Force as well as a disposition table

are also attached toa this memorandum as appendices.

4. The Need for More Work on Ancillary and Special

Proceedincts.

The third recommendation of the Task Force is that the rules

governing Ancillary Proceedings and Special Proceedings be

4
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substantially revised in two fundamental ways. First, many of

the subjects covered in both the Ancillary Proceedings and

Special Proceedings sections of the current rulebook are also

covered both procedurally and substantively in either the Civil

Practice and Remedies Code, the Property Code or in some other

codification. The Task Force believes that this truncation•or in

some cases duplication of coverage is undesirable. Although we

have not completed our analysis of the Ancillary Proceedings and

Special Proceedings and are not in a position to.make specific

recommendations, one major part of the revision process would

entail the repeal of procedural rules coupled with statutory
amendments.

Conclusion

I
I
I

Since the original promulgation of the Texas Rules of Civil

Procedure, amendments have been made or are being made on the

most important procedural subjects. Most of these changes have
been beneficial and they can be retained in substantial measure.

Nonetheless, the sophistication of modern Texas lawyers is not

matched by the overall organization of our procedural rules which

contain an excessive number of rules; incomplete treatment of

important subjects, a separation of pertinent information

concerning an individual subject into a number of rules that are

not in reasonable proximity to each other, as well as unnecessary
redundancy. Despite the fact that current rules are workable and

notwithstanding the overall contributions of the fine lawyers and

jurists who have worked for the improvement of the rules in the

years following their initial promulgation, after more than fifty

years of service, the rulebook needs special attention.

It is our privilege to be of service to the Court in pursuit

of this worthwhile endeavor.

Respectfully submitted,

I
I
I

William V. Dorsaneo III

Chairperson, Task Force

on Revision of the Texas

Rules of Civil Procedure
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