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MEMORANDUM

TO: Texas Supreme Court

FROM: Chuck Herring

Co-Chair -- Supreme Court Advisory Committee's Ad Hoc

Subcommittee on Court Sealing

DATE: March 5, 1990

RE: Proposed Rule 76a and companion amendments to Rule

166b(5)

I. Introduction

As a member of the Court's Advisory Committee, and as

Co-Chair (with Lefty Morris) of the Subcommittee on Sealing

Court Records, I had the privilege (albeit sometimes painful)

of sitting through several days of hearings and proceedings

that culminated in the proposed draft of Rule 76a and the

companion amendment to Rule 166b(5), concerning sealing court

records. We received hundreds of pages of letters, drafts and

written input, as well as many hours of testimony and spirited

debate. Without attempting to inflict that complete experience

on the Court, I do want to attempt to distill for the Court's

benefit some of the testimony and input we received from those

participants who expressed. "alternative viewpoints," which

otherwise would not be.before the Court. I hope that this will



be useful background for the Court as it deals with this

important and controversial rule-making.1

I should also mention that the Texas Bar Journal will be

publishing the text of the rule, together with commentary

articles written from various perspectives, in the April

issue. This should elicit substantial additional input from

the Bar, and I would hope that the Court's schedule will permit

consideration of that information before final adoption of the

rule.

Discussed below are the background of the Committee's

consideration of the proposed rule (section II, infra), the

general operation of the proposed rule (section III); and some

of the more controversial issues related to.the rule, including

discovery (section IV), settlements (section V), the legal

standard of the public's right of access (section VI), trade

secrets (VII), "public health or safety" provisions (section

VIII) and appeals (section IX).

1. Personally, while I certainly agree that the purpose of the

rule is salutary, I voted against the final drafts of Rules

76a and 166b(5) as recommended by the Supreme Court's

Advisory Committee. Nonetheless, I do not agree with all
of the views expressed below by the opponents of the

proposed rules.



II. Background

The Texas Legislature adopted section 22.010 of the Texas

Government Code effective September 1, 1989. Section 22.010

provides as follows:

"SEALING OF COURT RECORDS. The Supreme Court shall

adopt rules establishing guidelines for the courts of
this state to use in determining whether in the
interest of justice the records in a civil case,

including settlements, should be sealed."

Accordingly, the Supreme Court Advisory Committee Chairman

Luke Soules appointed a subcommittee to propose a draft rule.

The subcommittee conducted two public hearings, on November 18,

1989 and December 15, 1989, and also received substantial input

at the Texas Supreme Court's public hearing on November 30,

1989. Twenty-seven participants, including several

representatives of public interest and citizen's groups, as

well as several media attorneys and representatives, attended

and provided valuable input at the hearings. (A list of

participants appears under Tab "Y.") The subcommittee

accumulated several hundred pages of draft proposals, court

decisions, law review commentaries and position statements from

many sources.

The Co-Chairs presented a draft proposal to the full

Advisory Committee for consideration at its February 9, 1990

meeting. In a not-quite ringing endorsement of the Co-Chairs'

work, the Committee almost immediately rejected the Co-Chairs'

draft and adopted as a working draft a proposal from Dallas

Morning News counsel, Tom Leatherbury and John McElhaney of

Locke Purnell.



After another twelve hours of consideration, amendments,

sometimes heated debates, and sharply divided votes extending

over three sessions (February 9, 10 and 16), the Advisory

Committee produced the draft now before the Court.

The remainder of this memo discusses the general structure

of the rule and reviews the arguments against some of the

rules' most controversial provisions.

(Included under Tab "E" is the original Locke Purnell

version, together with its supporting brief and explanatory

memorandum. A draft of an article prepared by Tom Leatherbury

and John Mcllhaney explaining the final draft of the rule as

adopted by the Advisory Committee is under Tab "F.")

III. Proposed Rule 76a and Companion Amendment

to Rule 166b(5): General Operation

The draft Rule 76a, appearing under Tab "A," defines in

paragraph (A)(1) the "compelling need" standard that a moving

party must meet to obtain an order sealing "court records,"

which the rule also defines (paragraph (A)(2)). The draft also

provides procedures for the motion to seal (paragraph (B)(2)),

notice to the public (paragraph (B)(2)) and the hearing

required before court records may be sealed (paragraph

(B)(1)). The draft sets out the requirements for sealing

orders (paragraph (B)(4)), and provides for emergency temporary

sealing orders (paragraph (B)(3)). Finally, the draft

specifies the trial court's continuing jurisdiction (paragraph

(C)), appeal rights (paragraph (D)), and concludes with a



prohibition against unauthorized removal of court records

(paragraph (E)).

The amendment proposed for Rule 166b(5) prohibits

protective orders or agreements relating to information

involving public health or safety or public office unless the

party seeking protection files the discovery with the clerk and

complies with Rule 76a. See Tab "A."

IV. Discoverv

(a) Introduction. Rule 76a expressly excludes discovery

from its definition of "court records." The companion

amendment to Rule 166b(5), however, reverses that result as to

many discovery records. That anomaly resulted from sharply

divided votes of the Advisory Committee in dealing with the

final draft of the Rule.

Rule 76a excludes from its coverage all "materials simply

exchanged between the parties or . . . discovery made by a

party pursuant to a discovery request and not filed with a

court ...." Paragraph (A)(2). At the Supreme Court

Advisory Committee's meeting on February 9, 1990, after several

hours of argument concerning whether or not to include

discovery, a majority of the Committee voted to adopt that

language and to table a proposal to include discovery within

the scope of the Rule.

The following week, however, on February 16, with a smaller

number of the Committee membership in attendance, a majority

voted to add language to Rule . 166b(5), which effectively



inserted discovery back into Rule 76a, as to any "matters of

public health or safety or information concerning the

administration of public office or the operation of government

Clearly, the Committee was sharply divided on this issue,

which generated some of the most heated debate of the entire

process.

In summary, the arguments against this provision are:

(1) Inclusion of the specified discovery materials

subjects a vast amount of litigation to a cumbersome,

time-consuming process, unnecessarily and dramatically

multiplying litigation costs and delays.

(2) The law has traditionally recognized that discovery

materials are fundamentally different from "court records,"

and that even the common law right of access is
inapplicable to discovery. Seattle Times Company v.

Rhinehart, 467 U.S. 20, 104 S. Ct. 2199 (1984). The rule

would completely reverse this view.

(3) The rule's reference to all "matters of public health

or safety" is vague but also is vastly overbroad,

apparently encompassing all cases involving physicians,

hospitals, and perhaps all products liability and personal

injury suits, regardless of whether such suits contain

information concerning matters that might conceivably pose

any risk to the public health or safety.

(4) The requirement that discovery sought to be protected

be filed with the clerk will overburden the storage

capacity of clerks' offices, thereby creating unnecessary

space and budgetary problems. Those problems were the main

reasons for the 1988 rule amendments abolishing the filing

requirement for most discovery materials.

(5) Even if discovery materials should be subject to the

sealing procedure, the last-minute, back-door amendment to

Rule 166b(5) makes no sense; the issue should be confronted

directly in the definition of "court records" in Rule 76a.

In light of the proposed amendment to Rule 166b(5), the

language excluding discovery in paragraph (A)(2) of Rule

76a is nonsense.



(6) The "good cause" standard for protective orders

pertaining to discovery, including sealing orders, provides

a workable, proper standard, and should not be changed.

(b) Nature of Discovery. Opponents of the proposed

amendment to Rule 166b(5) argued that historically, at least

prior to this amendment, courts have treated discovery

differently from the public part of civil trials. See David

Chamberlain's draft article, Tab "G"; Lester Houtz letter

(2/7/90), Tab "M," item no. 12.

In Seattle Times Company v. Rhinehart, 467 U.S. 20, 104 S.

Ct. 2199 (1984) the United States Supreme Court held that

pretrial depositions and interrogatories were not open to the

public at common law, that those materials are not public

components of civil trials, and that restraints on discovery do

not restrict a traditionally public source of information.

"Moreover, pretrial depositions and int19rogatories

are not public components of a civil trial.

19. Discovery rarely takes place in
public. Depositions are scheduled at times

and places most convenient to those
involved. Interrogatories are answered in

private. Rules of Civil Procedure may

require parties to file with the clerk of

the court interrogatory answers, responses

to requests for admissions, and deposition

transcripts. See Fed. Rule Civ. Proc.
5(d). Jurisdictions that require filing of

discovery materials customarily provide that

trial courts may order that the materials

not be filed or that they be filed under

seal. See ibid; Wash. Super. Ct. Civil Rule

26(c). Federal district courts may adopt

local rules providing that the fruits of

discovery are not to be filed except on

order of the court. See, e.g., C.D. Cal.

Rule 8.3; S.D.N.Y. Civ. Rule 19. Thus, to

the extent that courthouse records could

serve as a source of public information,

access to that source customarily is subject

to the control of the trial court.

- 7 -



Such proceedings were not open to the public at common

law, . . . and, in general, they are conducted in

private as a matter of modern practice. . . . Much of

the information that surfaces during pretrial
discovery may be unrelated, or only tangentially
related, to the underlying cause of action.
Therefore, restraints placed on discovered, but not

yet admitted, information are not a restriction on a

traditionally public source of information. Finally,

it is significant to note that an order prohibiting

dissemination of discovered information before trial
is not the kind of classic prior restraint that
requires exacting First Amendment scrutiny."

104 S. Ct. at 2207-08. Following Seattle Times, courts have

consistently recognized that same "fundamental difference."

See, e.g., Cipollone v. Ligget Group, Inc., 785 F.2d 1108 (3d

Cir. 1986); Anderson v. Cryovac, Inc., 805 F.2d 1, 13 (1st Cir.

1986) ("[D]iscovery is fundamentally different from those

proceedings for which a public right of access has been

recognized. There is no tradition of public access to

discovery and requiring a trial court to scrutinize carefully

public claims of access would be incongruous with the goals of

the discovery process."); In Re Alexander Grant & Co.

Litigation, 820 F.2d 352, 355 (11th Cir. 1987) ("appellant's

common law right of access does not extend to information

collected through discovery which is not a matter of public

record").

Thus, amended Rule 166b(5) would radically change the way

discovery has been treated in Texas and throughout the

country. Because of the unusual procedure followed to adopt

this amendment -- as an indirect piggyback on Rule 76a after

failure to achieve the same result directly -- the Supreme



Court Advisory Committee's subcommittee on Rule 166b did not

have the opportunity to study the implications of this change.

(c) Cost and Delay. What is clear, the opponents of this

change argued, is that a tremendous increase in the number and

length of pretrial hearings will occur. Especially in trade

secret and related litigation, which frequently involves large

amounts of confidential information, litigants can expect

multiple, repetitious, hard-fought, and extremely expensive

hearings to become the order of the day.

As Lester Houtz argued, "[T]he public's interest in

expediting litigation also requires that the courts be able to

guarantee the confidentiality of discovery materials. ... In

the absence of such protection, disputes over discovery

requests are likely to be even more bitter and

protracted . . . . Such a result would benefit neither the

parties, the courts, nor the public in general." Houtz letter

(2/7/90), Tab "M," item no. 12. See Anderson v. Cryovac, Inc.,

805 F.2d 1, 13 (1st Cir. 1986) ("The public's interest is in

seeing that the [discovery] process works and the parties are

able to explore the issues fully without excessive delay. But

rather than facilitate an efficient and complete exploration of

the facts and issues, a public right of access would unduly

complicate the process. It would require the court to make

extensive evidentiary findings whenever a request for access

was made, and this in turn could lead to lengthy and expensive

interlocutory appeals ...."); In re Halkin, 598 F.2d 176,

195 (D.C. Cir. 1979) ("A smoothly operating system of liberal



discovery is in the interests of litigants and society as a

whole, for it contributes to a full and fair airing of all

material facts in controversy. If parties are to be

forthcoming in responding to requests for discovery, they must

have fair assurance that legitimate countervailing interests

will be protected, if necessary by a restraining order.").

(d) Existing Good Cause Standard. Rule 166b(5)(c)

currently provides a procedure for a trial court to order "that

for good cause shown results of discovery be sealed or

otherwise protected; that its distribution be limited; or that

its disclosure be restricted." Opponents of the proposed

amendment argued that the existing rule and the "good cause"

standard have worked well with respect to discovery and should

not be changed.

Texas practice in this regard has generally followed

federal practice, which has recently been reviewed by the

Federal Courts Study Committee. Congress created the Committee

"to examine problems facing the courts of the United States and

to develop the first-ever long range plan for the Federal

Judiciary." The Committee issued its recommendations on

December 22, 1989, and specifically recommended continuation of

protective order practice as to discovery materials:

"Federal courts should continue to use protective
orders to preserve the confidentiality of sensitive

materials in order to expedite discovery. ...

Particularly in complex litigation, confidentiality of

materials produced through discvoery can assume
substantial importance. . . .



... Denial of general access by protective orders

can serve legitimate interests, such as the protection

of trade secrets, as well as easing the discovery

process. ...[T]here are public as well as private

interests in expediting proceedings and settlements;

consequently, not all information revealed in the

course of one litigation should automatically be open

to the public or to other litigants who might find it

useful."

FEDERAL COURTS STUDY COMMITTEE, TENTATIVE RECOMMENDATIONS FOR

PUBLIC COMMENT: DECEMBER 22, 1989, 73-74 (1989).

V. Settlements

The proposed draft would apply to settlement agreements

"whether or not filed of record, which restrict public access

to matters concerning public health or safety or to information

concerning the administration of office or the operation of

government." Paragraph (A)(2).

(a) Conflict with Policy Favoring Settlements. The chief

argument against subjecting settlement agreements to the rule's

formal sealing procedures is that this will discourage

settlements and is therefore inconsistent with the

well-established policy in Texas law to encourage settlements.

See, e.g., Adams v. Petrade Ind. Inc., 754 S.W.2d 696 (Tex.

App. -- Houston [lst Dist.] 1988, writ denied); Hernandez v.

Telles, 663 S.W.2d 91 (Tex. App. -- El Paso 1983, no writ) (the

policy of the law favoring settlements is even stronger than

the DTPA policy to protect consumers). Critics of this

provision argued that in this time of congested court dockets

the last thing the rules should attempt to do is to adopt a

policy that will require more trials and less settlements.



This discouragement of settlement may be particularly true in

small cases; as David Chamberlain stated:

"[I]n certain instances parties simply cannot afford

to settle even frivolous lawsuits by means of public

settlement, for to do so would open the floodgates to

an endless series of additional frivolous claims.
Simply stated, if plaintiff and defendant cannot

settle a case on their own terms, they may choose to

forego settlement altogether."

Chamberlain draft article, Tab "G." In reaffirming the need

for protective orders concerning confidential information, the

Federal Courts Study Committee also commented in its December

22, 1989 recommendations that "there are public as well as

private interests in expediting . . . settlements." FEDERAL

COURTS STUDY COMMITTEE, TENTATIVE RECOMMENDATIONS FOR PUBLIC

COMMENT 74 (1989).

One attorney participant argued that the rule's impediments

to confidential settlements in injury cases may harm both

plaintiffs and defendants -- such settlements are often used to

protect plaintiff/clients "from those who would approach them

with the knowledge that they had received substantial sums of

money, and with the knowledge that they were either physically

impaired, brain-damaged, or grieving from the death of a close

family member." Louis M. Scofield letter (2/19/90), Tab "M,"

item no. 19.

As Douglas Corderman of Emerson Electric Co. -- an

electrical and electronic manufacturing company with $7 billion

in annual sales, 70,000 employees (and two plants in Texas) --

analyzed the real-life importance of settlements for his

company:



"Settlements ease case loads, provide for a

speedier resolution of disputes, and frequently

reduce the total cost to the parties by

minimizing legal expenses and avoiding excessive

verdicts. One of the principal reasons parties

are willing to settle is because settlement terms

remain private. If this condition were to

change, companies such as Emerson would be much

more reluctant to settle."

Corderman letter (1/19/90), Tab "M," item no. 5.

Compare the intent of the Advisory Committee's own

recommendation for the amendment to Rule 166, which would

include a new paragraph (o), reading: "The settlement of the

case. To aid such consideration, the court may encourage

settlement." The Comment to that proposed change states that

the change is intended "to express the ability of the trial

courts at pretrial hearings to encourage settlements."

Compare also the approach of the Minnesota Supreme Court in

Minneapolis Star & Tribune Co. v. Schumacher, 392 N.W.2d 197

(Minn. 1986), in affirming a trial court's action in sealing

filed settlement documents in five related cases. The court

held that a common law standard applied to the review of

restricted access. The court noted that,

"The litigants requested that the files be sealed in

order to protect the families of the deceased crash

victims from public intrusion into their private lives

and also to protect against influencing settlements of

other suits against Galaxy involving the same air
crash. The families believed that allowing the public

access to these amounts could result in thefts,
exploitation, trespass, and physical injury to them."

392 N.W.2d at 200. The Minnesota Supreme Court held that the

trial court did not abuse his discretion in concluding that the



privacy interests asserted by the litigants justified

restricting access. The Supreme Court noted that the trial

court had based his decision on three factors; (1) that

disclosure could produce theft, exploitation or injury to the

heirs; (2) that disclosure would impede settlements in other

cases and "thereby foster more and protracted litigation," and

(3) that the court would benefit by. settlement rather than

lengthy trials. 392 N.W.2d at 205.

(b) Rule-making Authority. To the extent that the

proposed rule would modify any preexisting rights of private

parties to contract to settle cases voluntarily and privately,

the question was also raised as to whether such a modification

exceeds the rule-making authority of the Court, which is

limited by section 22.004(a) of the Government Code to rules

that do "not abridge, enlarge, or modify the substantive rights

of a litigant." See Jett Hanna letter (11/30/89), Tab "M,"

item no. 11.

(c) Application to Unfiled Settlement Agreements. The

rule's application even to unfiled settlements also drew

criticism. Texas Government Code section 22.010, the statute

requiring adoption of guidelines concerning sealing, refers to

"the records in a civil case, including settlements ...."

Some Subcommittee participants questioned whether an unfiled

settlement agreement is ever a "record in a civil case." They

asserted that an interpretation that unfiled documents

constitute "civil case records" would reverse traditional



notions of the meaning of "court records" and would raise many

further questions, such as whether the rule also applies to

settlement agreements in "cases" that have not yet been filed.

Critics further questioned whether attorneys would now have new

responsibilities as "record" custodians, whether counsel would

have to retain custody of the originals of such "records,"

whether counsel would have to provide access in their offices

to the public to inspect and/or copy such records and, if so,

under what terms and conditions such public access might be

required, and whether record retention would be necessary for

any particular period of time.

One proposal rejected by the Advisory Committee would have

confined application of the rule to settlements actually filed,

or for which court approval or enforcement is sought. Charles

Babcock letter (12/29/89), Tab "M," item no. 2.

(d) "Matters Concerning Public Health or Safety " The

general objections raised to the rule's broad but vague

application to settlements restricting access to "matters

concerning public health or safety" are discussed in section

VIII below.

VI. Public Right of Access

(a) Introduction. The draft rule creates an extremely

strict "compelling need" standard that must be met in order to

seal "court records." Paragraph (A)(1) requires a showing of a

"specific interest" that is "substantial enough to clearly

override the presumption that all court records are open to the



general public," and then lists four specific elements that

must be shown in order to meet the standard. The required

showings include: that a "specific interest" exists that

"clearly outweighs" the interest in open court records; that

"immediate and irreparable harm" will otherwise result; that

"no less restrictive alternative exists"; that sealing will

effectively protect the interest without being overbroad; that

sealing will not restrict access to information "concerning

matters related to public health or safety" or public office.

Debate before the Subcommittee and the Committee touched on

several related questions, including: (1) Is the public's

right of access to civil court records based upon common law or

upon constitutional law? (2) What is the extent and nature of

that right of access? (3) What other rights are appropriate

to balance against that right and what showing must be made to

overcome that right? (5) What are the "court records" to which

the right of access applies -- do they include discovery

materials that are not filed of record, and do they include

settlement agreements, filed or unfiled? (The "court records"

issue as it relates to discovery and settlement agreements is

discussed in sections IV and V of this memo.)

(b) Constitutional Versus Common Law Right of Access. The

question of whether the public's right of access to civil court

records is based upon constitutional law, rather than common

law, is important. Clearly, if that right of access arises

from the constitution (federal or state), a stricter standard



of scrutiny is likely to apply. The extremely strict standard

of "compelling need" adopted by the Advisory Committee

apparently assumed the existence of such a constitutional basis.

Opponents of the compelling need standard argued that there

is no such constitutional right, and that therefore the

fundamental premise underlying the standard was erroneous. See

David Chamberlain letter (11/17/89), Tab "M," item no. 4.

Indeed, no decision of the United States Supreme Court, the

Fifth Circuit Court of Appeals or the Texas Supreme Court has

yet held that there is a constitutional right of public access

to civil court records. The federal courts of appeals are

divided on the issue. Compare In Re Reporters Committee for

Freedom of the Press, 773 F.2d 1325 (D.C. Cir. 1985) (no

constitutional right of access to records in pre-judgment civil

actions); Belo Broadcasting Corp. v. Clark, 654 F.2d 423 (5th

Cir. 1981) (holding no First Amendment right of access to

courtroom exhibits), with Publicker Industries, Inc. v. Cohen,

733 F.2d 1059 (3rd Cir. 1984) (extending First Amendment right

of access analysis to civil trials). Cf. Times Herald Printing

Co. v. Jones, 717 S.W.2d 933 (Tex. App. -- Dallas 1986),

vacated and dismissed per curiam, 730 S.W.2d 648 (Tex. 1987)

(holding common law right of access dependent on judge's

discretion and absent showing of extraordinary circumstances or

compelling need, limited First Amendment rights of access are

not implicated). See also Comment, Recent Developments --

Public Access to Civil Court Records: A Common Law Approach,

39 VANDERBILT L. REV. 1465 (1986).



In Nixon v. Warner Communications, Inc., 435 U.S. 589, 98

S. Ct. 1306 (1978), (see Tab "0"), the United States Supreme

Court discussed and analyzed at some length the "common-law

right of access to judicial records." Broadcasters sought

access to "Watergate tapes" that had been admitted into

evidence in the criminal trial of John Mitchell; the

broadcasters sought to copy the tapes for broadcast and sale.

The Supreme Court affirmed Judge Sirica's denial of such

access. The Court agreed that a common law right of access to

judicial records existed, but also held that the right is not

absolute and that courts in the exercise of their "supervisory

powers" over their own records could deny access if the records

might be used for certain "improper purposes."

"It is clear that the courts of this country

recognize a general right to inspect and copy public

records and documents, including judicial records and

documents. . . .

It is uncontested, however, that the right to

inspect and copy judicial records is not absolute.

Every court has supervisory power over its own records

and files, and access has been denied where court

files might have become a vehicle for improper
purposes. For example, the common-law right of

inspection has bowed before the power of a court to

insure that its records are not 'used to gratify

private spite or promote public scandal' through the

publication of the 'painful and sometimes disgusting

details of a divorce case.' . . . Similarly, courts

have refused to permit their files to serve as
reservoirs of libelous statements for press

consumption, . . . or as sources of business

information that might harm a litigant's competitive

standing . . . .



It is difficult to distill from the relatively

few judicial decisions a comprehensive definition of

what is referred to as the common-law right of access

or to identify all the factors to be weighed in

determining whether access is appropriate. The few

cases that have recognized such a right do agree that

the decision as to access is one best left to the

sound discretion of the trial court, a discretion to

be exercised in light of the relevant facts and

circumstances of the particular case."

98 S. Ct. at 1312-13. (emphasis added)

As a consequence of the lack of controlling decisional law

regarding the existence or nature of any such constitutional

basis, some opponents of the proposed rule argued that the rule

should not attempt to specify a precise standard, but rather

should allow trial court discretion to follow the evolving

course of the law as developed in future appellate court

decisions. See Jett Hanna letter (11/30/89), Tab "M," item no.

11; David Chamberlain letter (12/6/89), Tab "M," item no. 4.

(c) Rule-making Limitation. Mr. Hanna also argued that to

adopt a standard that altered substantive rights of litigants

would exceed the rule-making authority of the Supreme Court

under section 22.004(a) of the Texas Government Code. Section

22.004(a) authorizes the Supreme Court to make rules for

"practice and procedure" in civil actions, but imposes the

limitation that the rules "may not abridge, enlarge, or modify

the substantive rights of a litigant." Such a violation of

section 22.004(a), he further argued, would "encroach on

legislative prerogative." He recommended a standard requiring

that the trial court make findings "demonstrating that sealing



is permitted under applicable constitutional, statutory, and

common law." See Jett Hanna letter (11/30/89), Tab "M," item

no. 11.

(d) Practical Difficulties in Showing "Compelling Need."

Other participants argued that the standard would prevent

sealing in almost every conceivable case. "Civil cases in

which the standard can be met will be extremely rare." David

Chamberlain draft article, Tab "G." Some family law

practitioners feared that the rule would prevent protection of

financial and personal details of the most private sort that

are sometimes revealed in bitter divorce suits. Cf. Nixon v.

Warner Communications, Inc., supra, 98 S. Ct. at 1312-13

("[T]he common-law right of inspection has bowed before the

power of a court to insure that its records are not 'used to

gratify private spite or promote public scandal' through the

publication of the 'painful and sometimes disgusting details of

a divorce case.'"). Similar concerns were expressed concerning

whether any protection would be available in business

dissolution suits (e.g., physician or lawyer partnership

dissolutions) in which private financial information might be

revealed.

Objections to the further requirement in paragraph

(A)(l)(d) that the movant demonstrate that sealing would not

restrict public access to information "concerning matters

related to public health or safety" are discussed in section

VIII below.



(e) "Immediate and Irreparable Harm." Opponents of the

"compelling need" standard in the draft also objected to the

"immediate and irreparable harm" requirement in paragraph

(A)(1)(a) on the ground that in certain instances -- such as

trade secret cases or cases involving sealing of records

relating to sexual abuse of infants -- the risk of harm might

not necessarily be "immediate." In the case of the abused

infant, for example, the harm arguably would not occur until

the child reached an age and level of comprehension sufficient

to allow reading and understanding of the court records

describing the abuse.

VII. Trade Secrets

(a) Introduction. Lengthy discussions before the

Subcommittee and the full Advisory Committee focused upon how

to treat trade secrets. Members of the Intellectual Property

Law Section of the State Bar argued quite strenuously that

trade secrets and "other intangible property interests" should

be excepted completely from the rule or at least should receive

different treatment. See, for example, the letters from

Margaret Anderson (1/10/90) Tab "M," item no. 1; Edward G.

Fiorito (12/29/89) Tab "M," item no. 8; Jack Goldstein

(12/26/89) Tab "M," item no. 9; Jerry R. Selinger (12/29/89)

Tab "M," item no. 21.

Gale Peterson, Chairman of the Intellectual Property Law

Section, wrote letters and has also prepared a commentary

article objecting to the Committee's draft. See Tabs "M,"



items nos. 15 and 16 and Tab "H." The Subcommittee also

received correspondence from other intellectual property law

practitioners and from business interests concerned about the

possible negative effects of the proposed rule upon economic

development in Texas, especially in the areas of high-tech and

biomedical research.

In summary, the arguments concerning protection of trade

secrets are:

(1) The proposed rule would make almost impossible

the protection of trade secrets and related property

interests. These interests are well-recognized

property rights under existing law and therefore merit

protection and have heretofore received protection

under the law generally and under discovery procedures

in particular.

(2) Litigation of trade secret suits inevitably

requires presentation of extensive evidence showing

the details of the trade secret in issue, measures

taken to develop the secret, security measures,

financial information, etc.

(3) As written, the rule would mean that protection

of these existing property rights would be

eliminated. Filing suit to protect a trade secret

would mean loss of the trade secret.

(4) Because the stringent standards of the rule would

make nearly impossible the protection of these

property interests, in many instances the rule would

effect a taking of property in violation of the Fifth

and Fourteenth Amendments of the United States

Constitution. Cf. Ruckelshaus v. Monsanto Company,

467 U.S. 986, 104 S. Ct. 2862 (1984). In some

instances the rule would also violate privacy

interests
Amendments.

protected by the Fourth and Fourteenth

(5) The proposed rule conflicts with federal and

state laws that already recognize that vested property

interests in trade secrets and sensitive commercial

information, by definition, carry a "compelling need"

not to be disclosed.



(6) The rule would produce a revolutionary change in

the practice of intellectual property law in Texas,

creating endless discovery and sealing hearings, and

effectively requiring multiple mini-trials in each

case. This will result in sky-rocketing litigation

costs, which in turn will severely discourage

high-tech and other companies from locating their

operations in Texas.

(7) This rule sends exactly the wrong message at

exactly the wrong time. At the same time that Texas

is desparately attempting to attract and develop

businesses based upon new technologies, including

computer operations, information services,

biotechnology, medical advances, etc. -- this rule

will signal that Texas is making nearly impossible the

protection of such advances and that protection

through the Texas court system will be extremely

expensive and risky.

Despite those arguments, the Advisory Committee's draft does

not provide for any exception or different treatment for trade

secrets. Some of the proposals providing such exceptions are

under Tab "I." See also Gale Peterson's letters under Tab "M,"

items nos. 15 and 16.

In addition to the objections concerning inclusion of trade

secrets within the general scope of the sealing rule, the

intellectual property Bar participants also strenuously

objected to the draft's treatment of settlement agreements and

discovery (through the companion amendment to Rule 166b(5)),

arguing that trade secrets litigation would be particularly

hard hit because of the complexity and enormity of discovery in

such litigation. The result would be even more discovery

mini-trials -- with the potentially apocalyptic result that

losing the sealing motion would mean losing the trade secret.



(b) Definition of Trade Secrets and Other Intangible

Property Rights. The intellectual property lawyers who

provided input to the Subcommitee and Advisory Committee argued

that the rule should provide protection for both trade secrets,

as traditionally defined, and for other "intangible property

interests" more recently recognized by law and technology. See

the discussion in Gale Peterson's letter of 2/15/90, Tab "M,"

item 16.

In Hyde Corporation v. Huffines, 314 S.W.2d 763 (Tex.

1958), the Texas Supreme Court defined "trade secret," adopting

section 757 of the Restatement (First) of Torts:

"Definition of trade secret. A trade secret may

consist of any formula, pattern, device or compilation

of information which is used in one's business, and

which gives him an opportunity to obtain an advantage

over competitors who do not know or use it. It may be

a formula for a chemical compound, a process of

manufacturing, treating or preserving materials, a

pattern for a machine or other device, or a list of

customers. * * * A trade secret is a process or

device for continuous use in the operation of the

business. Generally it relates to the production of

goods, as, for example, a machine or formula for the

production of an article."

See also American Precision Vibrator Co. v. National Air

Vibrator Co., 764 S.W.2d 274, 276 (Tex. App. -- Houston [1st

Dist.] 1989, no writ); Bertotti v. C.E. Shepherd Co., Inc., 752

S.W.2d 648 (Tex. App. -- Houston [14th Dist.] 1988, no writ);

Alan J. Richardson & Assoc. Inc. v. Andrews, 718 S.W.2d 833

(Tex. App. -- Houston [14th Dist.] 1986, no writ).

As Peterson pointed out in his February 15 letter, time and

technology have passed beyond the 1939 Restatement (First) of

- 24 -



Torts definition. The Restatement (Second) of Torts excluded

trade secrets law entirely, preferring to treat that area in

the separate Restatement dealing with unfair competition, which

has not yet been published.

Much of modern technology relates to "information," rather

than the heavy industry that the Restatement (First) authors

were familiar with. As Peterson characterized some of the new

categories of information developed, protected and even bought

and sold by modern businesses:

"In addition to the traditional concept of 'trade

secrets,' companies today typically count as assets

somewhat generic categories of information now

commonly known as 'know-how' and 'show-how.'

'Know-how' generally refers to a company's particular

knowledge in a specified field, while 'show-how'

generally refers to technical or managerial

assistance. 'Know-how' (and to a lesser extent

'show-how') are becoming international terms of art --

e.g., the European Economic Commission recently

promulgated Know-How Licensing Regulations Under the

Rome Treaty. 'Know-how' is frequently licensed in

conjunction with a patent for separate consideration

and sometimes by itself."

See Tab "M," item no. 16.

Additionally, in Carpenter v. United States, 484 U.S. 19,

108 S. Ct. 316 (1987), the Supreme Court recognized that

"confidential information" could constitute "property" under

federal law. "Confidential information acquired or compiled by

a corporation in the course and conduct of its business is a

species of property to which the corporation has the exclusive

right and benefit, and which a court of equity will protect

through the injunctive process or other appropriate remedy."



108 S. Ct. at 320. In Nixon v. Warner Communications, Inc.,

435 U.S. 588, 98 S. Ct. 1306, 1312 (1978), in analyzing the

"common-law right of access," the court also noted that courts

had properly denied access to judicial records that could be

used as "sources of business information that might harm a

litigant's competitive standing ...." Similarly, federal

Rule 26(c)(7) also allows for protection of "confidential"

information, even if such information does not rise to the

level of a trade secret.

Thus, Peterson recommended that protection be accorded both

"trade secrets" and "other intangible property rights."

"The phrase 'intangible property right' is intended to

make clear that the subject information protected from

forced disclosure under the proposed rules is not

limited to technical types of information, but

includes the type of information which has been

recognized both in the marketplace and in the courts

as both valuable and protectable, namely know-how,

show-how, and the types of information covered by

§ 769 of the Restatement (First). 'Property right' is

also the phrase used in Rule 166b(5), TRCP. On the

other hand, the phrase used in Rule 26(c), Fed. R.

Civ. P., namely 'trade secret or other confidential

research, development, or commercial information'

would also be acceptable. Overall, the phrase 'trade

secret or other intangible property right' (or the

phrase used in Rule 26(c)) is intended to cover truly

valuable, commercial-type information and materials.

It is not intended as a general phrase to permit

secreting information which the court would otherwise

not treat as a property right. It is believed that

referring to this information as a 'property' interest

meets that objective."

See Tab "M," item no. 16.

(c) Rule 507 and Trade Secrets Privilege. Rule 507, Texas

Rules of Civil Evidence, specifically creates a privilege for

trade secrets.



"A person has a privilege . . . to refuse to disclose

and to prevent other persons from disclosing a trade

secret owned by him, if the allowance of the privilege

will not tend to conceal fraud or otherwise work

injustice. When disclosure is directed, the judge

shall take such protective measure as the interests of

the holder of the privilege and of the parties and the

furtherance of justice may require."

Even prior to the adoption of Rule 507, the Texas Supreme

Court had held that disclosure of trade secrets should not be

required except when "indispensable to the ascertainment of

truth." Automatic Drilling Machines, Inc. v. Miller, 515

S.W.2d 256, 259 (Tex. 1974). More recently, in Garcia v.

Peeples, 734 S.W.2d 343, 346 (Tex. 1987), the Court reiterated

the importance of protecting trade secrets, observing that for

thirty years the rules of civil procedure have included

provisions "specifically tailored to prevent dissemination of

trade secrets . . . ."

The intellectual property lawyer participants argued that

by excluding any such provisions "sPecificall tailored to

prevent dissemination of trade secrets," proposed Rule 76a

would represent a radical and fundamental change in the manner

in which the Supreme Court and the rules have treated trade

secrets in the past.

(d) Procedural Timetable and Special Litigation Concerns.

The intellectual property lawyers viewed the procedural

timetable established by the rule as particularly threatening

to the substantive rights in issue in their litigation.

Because the rule would require a hearing within fourteen days



or less, as a practical matter that might mean that the trade

secret litigant would have to be prepared for a mini-trial

within fourteen days of filing suit or filing an answer. Loss

of the mini-trial battle on sealing could mean loss of the war

to protect the substantive right.

Often trade secrets litigation arises rapidly in the

context of a former employee or other person in a confidential

relationship allegedly stealing or misappropriating the trade

secret. This results in a race to the courthouse and expedited

discovery. Rule 76a could require that within fourteen days

either a plaintiff or defendant or both could be compelled to

establish "clearly" the "specific interest sought to be

protected," that is, the trade secret. Moreover, that showing

must be by "a preponderance of the evidence." That showing in

effect is the same showing that otherwise would be required to

be made at trial on the merits. The rule thus requires being

prepared for trial on the merits within fourteen days.

Loss on the sealing issue could mean loss on the merits,

for cases have held that filing documents of record without

protection by a sealing order makes the documents public, no

longer private or secret. See, e.g., M.R.S. Datascope, Inc. v.

Exchange Corporation, Inc., 745 S.W.2d 542 (Tex. App. --

Houston [1st Dist.] 1988, no writ). Or as one court more

colorfully phrased the point, "Proprietary information, in the

trade secret category, is not unlike the status of virginity.

Once taken without consent, whether by seduction or rape, it is



gone forever." Wearly v. FTC, 462 F. Supp. 589, 600 (D.N.J.

1978), vacated on other grounds, 616 F.2d 662 (3d Cir. 1980).

Comment b to section 757 of the Restatement (First) of

Torts set out several factors to be considered in determining

the existence of a trade secret:

(1) the extent to which the information is known outside

the business;

(2) the extent to which it is known by employees and

others involved in the business;

(3) the extent of measures taken to protect the secret;

(4) the value of the information to its owner or the

owner's competitors;

(5) the effort and cost of developing the information; and

(6) the ease or difficulty with which others could acquire

or duplicate the information.

Plainly, full preparation of a trade secrets lawsuit for trial

on the merits in order to present the evidence as to each of

those items may well take months or even years -- far more than

fourteen days.

(e) "Taking" and Privacy Issues; Constitutional and

Statutory Restraints on Rule-Making. As noted above, a number

of intellectual property lawyers argued that adoption of the

current draft of Rule 76a would result, at least in some cases,

in an unconstitutional "taking" of property interests. Because

the burdens that must be met under the rule in order to protect

confidential information are so stringent, and because the



timetable is so short, protection of such property interests

would be impossible.

The result, they argued, would be an unconstitutional

"taking" in violation of the Fifth and Fourteenth Amendments.

In Ruckelshaus v. Monsanto Company, 467 U.S. 986, 104 S. Ct.

2862 (1984), the Supreme Court considered a law that required

Monsanto to disclose trade secrets information concerning

pesticide to the EPA and allowed the EPA to reveal the

information to the public. The Court concluded that under

certain circumstances the law could result in a violation of

the Taking Clause by,taking Monsanto's "property" without just

compensation. Gale Peterson also quoted the conclusion from

Jager.'s treatise on trade secrets law: "In view of

Monsanto . . . the states under the Fourteenth Amendment should

be precluded from enacting laws or regulations that take trade

secrets for public use without just compensation, or destroy or

transfer them for private use at all." M. JAGER, TRADE SECRETS

LAW HANDBOOK S 4.01[3] (1989). See also Wearly v. FTC, 462 F.

Supp. 589, 598 (D.N.J. 1978), vacated on other grounds, 616

F.2d 662 (3d Cir. 1980) ("Failure to provide adequate

protection to assure confidentiality, when disclosure is

compelled by the government, amounts to an unconstitutional

'taking' of property by destroying it, or by exposing it to the

risk of destruction by public disclosure or by disclosure to

competitors. The constitutional limitation cannot be altered



by any branch of government."); South Florida Growers

Association v. United States Department of Labor, 554 F. Supp.

633 (S.D. Fla. 1982) ("Failure to provide adequate protection

when property is placed in jeopardy by governmental action can

amount to an unconstitutional 'taking' of property by

destroying it or by exposing it to the risk of destruction.");

St. Michael's Convalescent Hospital v. California, 643 F.2d

1369, 1374 (9th Cir. 1980).

Gale Peterson further raised a constitutional privacy

argument, contending that "forced disclosure of commercial

information disclosed during discovery and not used at trial"

would be unconstitutional, citing Tavoulareas v. The Washington

Post, 724 F.2d 1010 (D.C. Cir 1984), reh'g granted and

vacated. See his letter (2/15/90), Tab "M," item no. 16. In

Tavoulareas the court held that the right of privacy secured by

the Fourth Amendment protected confidential business

information in depositions. The court reasoned in part that

"[i]f the purpose of the common law right of access is to check

judicial abuses, then that right should only extend to

materials upon which a judicial decision is based."

Louis Scofield also objected to the devaluation of the

right of privacy that he perceived would result from the

proposed rule:

"It would be a hollow right indeed if the valuable

right to privacy can be stripped away through the

filing of a lawsuit and payment of a $135 filing and

service fee, regardless of the merit of the claim."

Scofield letter (2/19/90), Tab M, item no, 19.



A related statutory argument asserted that Congress and the

Texas Legislature have already evaluated and balanced trade

secrets and other confidential business information in a

variety of contexts and that proposed Rule 76a would conflict

with those legislative judgments. See, e.g., Freedom of

Information Act, 5 U.S.C. § 552(b)(4) (specifically exempting

trade secrets and confidential commercial and financial

information); Privacy Act of 1974, 5 U.S.C. § 552a(b)

(generally prohibiting disclosure of personal information

without consent); Internal Revenue Code, 26 U.S.C. § 6103

(concerning disclosure of business information given for

purposes of tax collection); Texas Open Records Act, article

6252-17a (exempting "trade secrets and commercial or financial

information obtained from a person and privileged or

confidential by statute or judicial decision"). Peterson

argued that the common feature in "all of those laws is the

virtually universal recognition that the need to protect trade

secret and commercial information from disclosure out-balances

any competing need for disclosure." Peterson letter (2/15/90),

Tab "M," item no. 16.

Therefore, Peterson argued, with respect to trade secrets

and related information, the issue of sealing must begin with

the presumption that there is an "overriding or compelling need

not to force a public disclosure. That fundamental difference

in the rights at issue distinguishes trade secrets and

commercial information from the other types of information

considered by the subcommittee." Id.



Jett Hanna's statutory argument under the Texas Government

Code, section 22.004(a), also applied to any possible

constitutional violations. Since section 22.004 prohibits the

Supreme Court from making any rule that would "abridge,

enlarge, or modify the substantive rights of a litigant," to

the extent that the rule would diminish litigants' rights under

the Fourth, Fifth and Fourteenth Amendments, the rule would

exceed the Court's rule-making authority. See Jett Hanna's

letter (11/30/89), Tab "M," item no. 11.

(f) In Camera Proceedings. Paragraph (B)(1) of the

Advisory Committee's draft of Rule 76a allows the trial court

to conduct an in camera examination inspection of "records

where necessary to prevent disclosure of records sought to be

protected." Some participants argued that the rule should

expressly allow for additional in camera proceedings, including

the taking of testimony in camera when necessary to protect the

information sought to be disclosed. This was particularly

important, they argued, since the rule allows intervention by

anyone, regardless of their motives and regardless of whether

they represent a litigant's competitors.

One draft rejected by the Advisory Committee, for example,

contained the following language: "the hearing may be

conducted in camera upon request by any party if the court

finds from affidavits or other evidence that an open hearing

would reveal the information sought to be protected."



The argument in support of that language was that a

completely public trial or hearing cannot be conducted in all

trade secrets cases -- to do so would automatically result in

loss of the trade secrets sought to be protected if the public

and all potential competitors could be present at the

proceeding to see and hear the details of the trade secret in

issue.

Trade secret decisions in other jurisdictions have

recognized the propriety of in camera or limited-attendance

proceedings. See, e.g., Air Products & Chemicals, Inc. v.

Johnson, 296 Pa. Super. 405, 215 U.S.P.Q. 547 (1982) (suit by

former employer against former employee and his current

employer seeking injunctive relief; during a hearing concerning

trade secrets, the trial court excluded representatives of the

defendant employer other than counsel during testimony of

plaintiff's witnesses, and prohibited persons present at the

closed portions of the hearing from disclosing the evidence

presented; the appellate court approved the trial court's

action, noting that a public hearing would have destroyed the

value of the trade secrets and would have confronted plaintiff

with a "Hobson's choice" of either disclosing and losing its

trade secrets or abandoning its judicial efforts to protect the

secrets); Gai Audio of New York, Inc v. Columbia Broadcasting

System, Inc., 27 Md. App. 172, 340 A.2d 736, 188 U.S.P.Q. 75

(1975) (affirming trial court's action in taking testimony in

camera concerning royalties, income and cost information



claimed to be trade secrets); Space Aero Products Co., Inc. v.

R. E. Darling Co., Inc. , 238 Md. 93, 208 A.2d 74, 145 U.S.P.Q.

356, 62 A.L.R.2d 509 (1958), cert, denied, 382 U.S. 843 (1965)

(upheld trial court's action in excluding defendant's expert

witnesses unless they took an oath of secrecy as to all matters

testified to at hearing in trade secrets case).

(g) Public Policy: Economic Development. As noted above,

several participants lamented the potential effect on economic

development in Texas from adoption of the proposed rule.

Multiple, time-consuming, expensive mini-trials on sealing

issues in trade secret cases, they argued, would deter research

and technology companies from locating or developing in Texas.

Representative comments included:

"There would be a most chilling effect on 'high-tech'

companies if their competitors were allowed to

intervene for the purpose of seeking access to

litigated trade secrets. Such a 'side-show' would

significantly increase the cost of litigation and

misdirect focus from the primary dispute between the

party litigants. Exploitation and utilization of

valuable trade secrets could also be unduly limited

out of fear of potential loss. This might result in

economic detriment to our state."

.Jerry R. Selinger letter (12/29/89), Tab "M," item no. 21.

"As a matter of public policy, if the Texas courts do

no provide 'reasonable access to' protective orders

for trade secrets and confidential information,

legitimate businesses -- which make significant

investments in developing trade secrets and

confidential information -- will locate outside Texas,

thereby hurting the Texas economy; and trade secret

and confidential information thieves and pirates will

look to Texas for 'political asylum' from traditional

principles of business ethics and morality."

Jack C. Goldstein letter ( 12/26/89), Tab "M," item no. 9.



"I believe that, in the absence of an amendment as

proposed by Mr. Peterson, the proposed new rule, while

directed to a worthwhile general goal, would have a

stifling and detrimental effect on the creative

efforts necessary for our state and country to remain

in the ranks of the innovators, and reverse the

current trend toward becoming a consumer nation."

Margaret E. Anderson letter (1/10/90), Tab "M," item no. 1.

(h) Trade Secrets -- Alternative Versions. Collected

under Tab "I" are the alternative drafts dealing with trade

secrets that were presented by various intellectual property

lawyers.

Testimony before the Subcommittee focused on trade secrets

in two contexts: (1) substantive trade secrets litigation in

which a trade secret forms the basis of an affirmative claim

for relief, (2) other litigation, primarily products liability

cases, in which a claim of discovery privilege is asserted

based upon alleged trade secrets. (Obviously trade secret

claims can arise in a wide variety of other litigation,

particularly in commercial suits.)

Concerning the cases in which a trade secret privilege is

asserted during discovery in a products liability suit, the

Subcommittee received testimony from some plaintiffs' attorneys

about cases in which agreed confidentiality orders were entered

and then a "Confidential -- Trade Secrets" stamp appeared on

all documents produced, including such obviously public matters

as newspaper articles. Those attorneys argued that the term

trade secret is used too loosely and indefinitely, resulting in

shielding information which is already public.



The intellectual property lawyers' response was two-fold.

First, they argued that if there are abuses in particular

cases, the solution is to seek a remedy from the court before

whom the matter is pending -- not to use the occasional abuse

as an excuse to abolish the property rights of innocent trade

secret owners. Second, they responded that the definition of

trade secret has been known in Texas for over thirty years,

ever since the Supreme Court adopted the definition of section

757 of the Restatement (First) of Torts in Hyde Corporation v.

Huffines, as discussed above; allowing newspaper articles to be

classed as trade secrets is simply weak advocacy, not a problem

with the existing law.

In any event, these two different contexts in which trade

secrets were discussed resulted in two different approaches to

drafting a trade secrets exception. The first would except

trade secrets from the operation of the rule in all litigation,

either by a blanket exception for all trade secrets claims or

by creating a different standard applicable to all claims of

trade secrets. The second would except trade secrets from the

operation of the rule only in cases in which the trade secret

itself formed the basis of an affirmative claim for relief.

Examples of both approaches appear under Tab "I."

VIII. "Public Health or Safety" Provisions

(a) Introduction. The proposed rules contain three

references to "public health or safety":



(1) paragraph (A)(1)(d) of Rule 76a provides as one of

the requirements that must be met in order to

establish the "compelling need" that "sealing will not

restrict public access to information concerning

matters related to public health or safety, or to the

administration of public office or the operation of

government";

(2) paragraph (A)(2) of Rule 76a includes within the

definition of "court records" to which the rule

applies "settlement agreements . . . which restrict

public access to matters concerning public health or

safety or to information concerning the administration

of public office or the operation of government";

(3) amended Rule 166b(5) would prohibit orders or

agreements relating to "protecting [sic] disclosure of

information concerning matters of public health or

safety or information concerning the administration of

public office or the operation of government" unless

the party seeking discovery files the discovery and

complies with Rule 76a.

In each of these three contexts -- defining compelling need,

settlements, and discovery -- the same objections were raised:

the language used is vague, ambiguous and overbroad; the result

will be cumbersome and costly, both in terms of legal fees and

costs and in terms of court time and resources.

(b) "Relating to" or "Concerning" "Public Health or

Safety." The references to "relating to" and "concerning"

public health and safety are about as broad and vague as

possible. Arguably all lawsuits involving physicians, nurses,

psychologists, or health care providers of any type "relate to"

or "concern" public health -- after all, those persons treat

the public's health. Even routine business litigation

involving those persons appears to fit within the

all-encompassing literal sweep of the "relate to" or "concern"



standard. That would include partnership dissolution suits,

employment disputes, and commercial litigation of any type.

Similarly, the language evidently reaches all lawsuits

involving hospitals, treatment centers, biomedical facilities,

medical research centers, and medical schools.

Opponents of these provisions argued that the scope of this

language is vastly overbroad and unfairly and indiscriminately

attacks entire segments of the economy. The unwarranted

assault on all physicians and hospitals, for example, will

ultimately merely increase health care costs, without serving

any public interest.

The same argument was made about the potential deterrent

effect on biotechnical, biomedical, medical research, etc. --

industries and companies that Texas is otherwise attempting to

attract and develop would receive a very negative message about

the costs of doing business in this State.

Likewise, the rule would apparently apply to almost all

products liability and personal injury suits, regardless of

whether or not such a suit actually involved a threat or hazard

to the public.

The language is so broad, in fact, that arguably it even

extends to what were generally considered to be the most

compelling examples of the need to seal court records: cases

involving sexual abuse of infants. Unanimously the

participants who spoke before the Subcommittee and the Advisory

Committee agreed that when an infant has been sexually abused



at an age before the child can possibly comprehend the nature

or significance of the action, an extremely compelling argument

can be made that court records should not be left unsealed and

potentially available to traumatize the young victim in later

life. Yet such an incident "relates" to public health of the

society or community in which the conduct occurs, and hence

perhaps cannot be sealed under paragraph (A)(1)(d).

(c) "Detrimental" Limitation. Various participants

suggested, but a majority of the Committee rejected, a change

in the related-to-public-health-or-safety standard that would

have limited application to instances in which the information

was actually in some way "detrimental" to public health or

safety. Such a limitation, proponents argued, would eliminate

the unjustifiable, broadside attack on all physicians,

hospitals, medical research facilities, product manufacturers,

etc. in all cases "relating to" health or safety.

IX. Appeals

The major reason for the rule's very liberal policy toward

intervention, continuing jurisdiction, and appeal was the view

expressed by media representatives that too often in the past

members of the press have been unable to challenge sealing

orders because they have learned of the orders after the fact

and after expiration of the trial court's plenary

jurisdiction. See, e.g., Times Herald Printing Co., supra, 730

S.W.2d at 649 (holding that newspaper was not a party or

intervenor because motion to unseal was filed after the trial



court lost plenary power over its judgment); Express-News Corp.

v. Spears, 766 S.W.2d 885 (Tex. App. -- San Antonio 1989, no

writ) (holding that a plea of intervention was untimely where

filed after judgment had been entered in the case).

Opponents of those provisions, however, argued that they go

too far. Under the draft rule, anyone can intervene in any

lawsuit that involves a sealing motion or order, and the rule

also permits immediate appeals. The result may be multiple

interventions, multiple hearings on motions to seal or unseal,

perhaps even multiple hearings on the identical records or

issues, and multiple, simultaneous appeals. Opponents

suggested that in a document-intensive, high-profile suit, this

could produce enormous delay and expense and that, therefore,

the appeal rights should be narrowed, perhaps to a single,

final appeal, with pre-judgment appellate review limited to the

mandamus remedy. See David Chamberlain draft article, Tab "G."

X. Conclusion

The issues of whether and how to seal court records are

complex and evoke strong and varied opinions from many

different perspectives. Proposed rule 76a, together with the

companion amendments to Rule 166b(5), creates a veritable

thicket of constitutional, statutory, common law and procedural

issues. The many public and private interests affected by the

rule are exceedingly difficult to reconcile, and that

difficulty is compounded by the diverse contexts in which

sealing orders arise, including family law, trade secrets,

products liability, commercial litigation.



My advice to the Court -- after distilling all of the

knowledge and wisdom I have acquired during many, many hours of

listening and reading and studying about these issues -- is

simple: good luck. Good luck, and may you have the patience

and insight to develop a reasonable, workable rule.
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TRCP 76a. Sealing Court Records

A. Definitions.

1. Compelling Need. "Compelling Need" means the

existence of a specific interest which, in the administration

of justice, is substantial enough to clearly override the

presumption that all court records are open to the general

public. Specifically, a moving party must establish by a

preponderance of the evidence all of the following:

(a) a specific interest of the person or entity

sought to be protected by the sealing of the

court records clearly outweighs the interest

in open court records and will suffer

immediate and irreparable harm if the court

records are not sealed;

(b) no less restrictive alternative will

adequately protect the specific interest of

the person or entity sought to be protected;

(c) sealing will effectively protect the

specific interest of the person or entity

sought to be protected without being

overbroad; and

(d) sealing will not restrict public access to

information concerning matters related to

public health or safety, or to the

administration of public office or the

operation of government.

2. Court Records. For purposes of this rule, the

term "court records" shall include all documents and records of

any nature filed in connection with any matter before any civil

court in the State of Texas. This rule shall not apply to

materials simply exchanged between the parties or to discovery

made by a party pursuant to a discovery request and not filed

with a court, or to documents filed with a court in camera,

solely for the purpose of obtaining a ruling on the

discoverability of such documents. The term "court records"

also includes settlement agreements, whether or not filed of

record, which restrict public access to matters concerning

public health or safety or to information concerning the

administration of public office or the operation of government;

otherwise, the term "court records" does not include settlement

agreements whether or not filed of record.

B. All orders of any nature and all opinions made in the

adjudication of cases are specifically made public information

and shall never be sealed. Unless provided to the contrary by

statute, before a judge may seal any other court records, the

following prerequisites must be satisfied:



1. Hearing. A hearing shall be held in open court,

open to the public, at which any party, including any

intervenor, may support or oppose the sealing of court

records. Non-parties may intervene for the limited purpose of

participating in the hearing. The court may conduct an in

camera inspection of records where necessary to prevent

disclosure of records sought to be protected. At the hearing,

the court must consider all evidence presented, which may

include affidavit evidence if the affiant is present and

available for cross examination.

W

2. Notice. The party seeking sealing shall file a

written motion in support of the sealing request, which motion

shall be open to public inspection. The moving party shall

post a public notice at the place where notices for meetings of

county governmental bodies are required to be posted, stating

that a hearing will be held in open court on a motion to seal

court records in the specific case, stating that any person has

an opportunity to intervene and be heard concerning the sealing

of court records, and stating the specific time and place of

the hearing, the style of the case, and the case number. The

notice shall also describe the type of case and the specific

court records which are sought to be sealed. The written

motion in support of the sealing request shall be filed and the

public notice shall be posted at least fourteen days prior to

the hearing. Immediately after posting such notice, the moving

party shall file a verified copy of the posted notice with the

clerk of the court in which the case is pending and with the

Clerk of the Supreme Court of Texas, stating that notice under

this rule has been provided. The Clerk of the Supreme Court of

Texas shall post the notice in a public place. The notice

shall not be sealed, but shall remain open to public inspection.

3. Temporary Sealing Order. A temporary sealing

order may be entered upon motion and notice to the other

parties in the case pursuant to Rules 21 and 21a, but without

holding a hearing or requiring public notice as provided for in

paragraphs (B)(1) and (B)(2) above, upon a showing of

compelling need from specific facts shown by affidavit or by

verified complaint that immediate and irreparable injury will

result to a specific interest of the applicant before notice

can be posted and a hearing can be held as otherwise provided

herein. Every temporary sealing order granted without posted

notice or public hearing shall be endorsed with the date and

hour of issuance, shall be filed forthwith in the clerk's

office and entered of record, shall contain the findings

required by paragraph (B)(4) and state why the order was

granted without notice, and shall expire by its terms, not to

exceed fourteen days after signing, as the the court fixes,

unless within the time so fixed the order, for good cause

shown, is extended for a like period or unless the parties

consent that it may be extended for a longer period. The

reasons for the extension shall be entered of record. No more

than one extension may be granted unless subsequent extensions



are unopposed. If a temporary sealing order is granted without

public notice and hearing, a motion for sealing order shall be

filed, notice provided and a hearing set as elsewhere provided

in these rules. On two days' notice to the party who obtained

the temporary sealing order or on such shorter notice to that

party as the court may prescribe, any person, whether or not a

party to the lawsuit, may appear or intervene and move its

dissolution or modification and in that event the court shall

proceed to hear and determine such motion as expeditiously as

the ends of justice require. When the motion for sealing or

the motion to dissolve or modify a temporary sealing order

comes on for hearing, the party who obtained the temporary

sealing order shall proceed with the motion and, if he does not

do so, the court shall dissolve the temporary sealing order.

At any hearing on a sealing order held after the grant of a

temporary sealing order, the burden of proof shall be upon the

party requesting sealing to prove said party's right to the

sealing order as fully and completely as if no temporary

sealing order had been sought or entered.

4. Sealing Order. If, after considering all the

evidence concerning sealing court records, the judge concludes

that a Compelling Need as defined herein has been shown, the

judge shall within three days sign a written order dividing the

court records into two files: one kept open to public

inspection and the other containing only those limited portions

of the court records for which a Compelling Need for sealing

exists. Such order, if granted, shall be specific, stating the

case number, the style of the case, the specific findings

demonstrating that a Compelling Need has been shown, made at or

after the hearing, the conclusions of law, the specific

portions of the court records which are to be sealed, and the

time period for which the sealed portions of the court records

are to be sealed. Under no circumstances may the written

motion to seal or the sealing order be sealed; both must remain

in the open, public portion of the file.

C. Continuing Jurisdiction. Any person may intervene as

a matter of right at any time before or after judgment to

request the court to seal or to unseal court records. The

court has continuing jurisdiction before or after judgment to

determine claims of access to court records, to seal court

records and to enforce the Court's orders.

D. Appeal. Any sealing order, any sealing provision

contained in any judgment, and any order granting or overruling

a motion to seal, or to alter, vacate, or enforce a sealing

order shall be deemed severed and a final appealable judgment,

which may be appealed by any party or intervenor who has

requested, supported, or opposed any sealing order. Upon any

such appeal, the trial court's failure to make the specific

findings required in paragraph (B)(4) shall never be harmless



error and shall be reversible error. The trial court's failure

to comply with the notice and hearing requirements in

paragraphs (B)(1) -(B)(3) shall render any sealing order void

and of no force and effect.

E. No court records shall be withdrawn from the public

file except as expressly permitted by specific statute or rule.
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TRCP 166b(5). [Addition]

No protective order or agreement relating to protecting

disclosure of information concerning matters of public health

or safety or information concerning the administration of

public office or the operation of government shall be valid

unless the party seeking protection files the discovery or

results of discovery with the clerk of the court and complies

with Rule 76a.



d.

4.

5.

b.

6.

b.

50

Subparagrap

change.

Subparagraph

change.

Subparagraph

changes.



240



§ 22.004. Rules of Civil Procedure

(a) The supreme court has the full rulemaking power in the

practice and procedure in civil actions, except that its rules

may not abridge, enlarge, or modify the substantive rights of a

litigant.



S 22.010. Sealing of Court Records

The supreme court shall adopt rules establishing guidelines

for the courts of this state to use in determining whether in

the interest of justice the records in a civil case, including

settlements, should be sealed.



n

N

n

A

PROPOSAL



W

I
n

n

n

0

06
0
0
n

I
W
id
0
n

1.

b.

d.

r



g.

h.

-11-



n

n

H.

Page

SEALING COURT RECORDS ... ............................ i

v

3

4

1. 4

2. 5

3. 7

CASES ......................................... 9

C. PROCEDURAL AND SUBSTANTIVE REQUIREMENTS FOR

1.

2.

. . . . . . . . . . . . . . . . . . 12

a.



3.

. . . . . . . . . . . . . . . . . . . 17

4.

. . . . . . . . . . . . . . . . . . . . . . . . . . . . 18

E. COURT RECORDS DEFINED .......................... 21

VII. CONCLUSION ........................................ 24

IX. APPENDIX A ......................................... 33

X. APPENDIX B ......................................... 47

XI. APPENDIX C . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 48



-1-



-2-



1637

-3-



1.

-4-



2.

-5-



630

5

94, 98,



3.

-7-





443



1.



457



2.

391







9 609,



b.

876.



3.

10



1070,

4.

v.



v.













The Proposed Rule On Sealing Court Records

By John H. McElhaney

Thomas S. Leatherbury

court records to public scrutiny. As the Seventh Circuit has held:

The public's right of access to judicial

records has been characterized as "fundamental

to the democratic stat[e]." . . . The policy

reasons for granting public access to criminal

proceedings apply to civil cases as well.

These policies relate to the public's right to

monitor the functioning of our courts, thereby

insuring quality, honesty and respect for our

legal system.'

Unfortunately, not all Texas civil courts have given proper

weight to the public's right of access to court records and the

policy considerations underlying this right. In November 1987, The

Dallas Morning News published a series of articles on the practice

of sealing civil court records in Dallas County. During its

investigation, The Dallas Morning News found that, since 1980, over

200 non-child-related cases had been partially or totally sealed.

District judges had sealed court records at the mere request of one

or more of the parties to the suit, without prior notice to the

public, without any opportunity for the public to be heard, without

any hearing, and without the required showing of proper and

constitutionally permissible grounds for sealing. In many

instances, Dallas County judges had entered sealing orders that

were overbroad, sealing the entire file rather than only the

material shown to justify sealing. Furthermore, the judges'

sealing orders explaining the reasons, if any, for sealing the
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records, had often been sealed as well. In those instances when

the sealing order had not been sealed, most of the sealing orders

contained inadequate reasons or no reasons at all to justify

sealing. Finally, many court records had been improperly treated

as sealed in perpetuity because the sealing orders did not state

a length of time for which the records were to remain sealed.Z

There is no reason to believe that the Dallas County experience was

unique or substantially different than that in other parts of the

State. These practices and the disparate standards for sealing

contained in various local rules throughout the State clearly

indicated the need for a comprehensive, uniform rule governing the

sealing of civil court records.

On June 14, 1989, Governor Clements signed into law House Bill

1637, which had been introduced and sponsored by Representative

Orlando Garcia of San Antonio, enacting Section 22.010 of the Texas

Government Code. Effective September 1, 1989, this legislation

provides:

SEALING OF COURT RECORDS. The Supreme Court

shall adopt rules establishing guidelines for

the courts of this state to use in determining

whether in the interest of justice the records

in a civil case, including settlements, should

be sealed.

The Texas Supreme Court submitted the issue to its Rules

Advisory Committee for recommendation, and Chairman Luther H.

Soules, III appointed a subcommittee to propose a draft rule. The

subcommittee, co-chaired by Charles M. Herring, Jr. and Charles

"Lefty" Morris, conducted public hearings on November 18, 1989 and
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December 15, 1989 and also received substantial input at the Texas

Supreme Court's public hearing on November 30, 1989. More than

twenty-five participants, including defense lawyers, plaintiffs'

lawyers, and representatives of public interest and citizens'

groups, attended and provided valuable information at the hearings.

The subcommittee accumulated several hundred pages of draft

proposals, court decisions, law review commentaries, and position

statements from many diverse sources. The proposed rule is, of

course, the product of the discussion, the debate, and the

necessary compromises which are endemic to the open discussion and

consideration of the sealing issue.

The Compelling Need Standard

The proposed rule begins with the indisputable presumption

that all civil court records are open to the public.3 In those

rare instances when civil court records should be sealed, the court

must first satisfy certain substantive and procedural due process

requirements. In paragraph (A)(1), the proposed rule defines the

"compelling need" standard which the party seeking sealing must

meet to obtain an order sealing "court records." The compelling

need test has been recognized and applied by numerous federal

circuit courts and state appellate courts as the appropriate

standard in cases involving claims of access to court records.`

In order to establish that a compelling need for sealing

exists, the movant must establish all of the following by a

preponderance of the evidence:
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a) a specific interest sought to be protected by sealing

clearly outweighs the interest in open court records and will

suffer immediate and irreparable harm if the court records are not

sealed;5

b) no less restrictive alternative will adequately

protect the specific interest sought to be protected;6

c) sealing will effectively protect the specific

interest sought to be protected without being overbroad; and

d) sealing will not restrict public access to

information concerning matters related to public health or safety,7

or to the administration of public office or the operation of

government.e

Definition Of Court Records

The definition of "court records" contained in paragraph

(A) (2) was one of the most thoroughly discussed and debated

provisions of this proposed rule. For the purpose of this proposed

rule, the term "court records" includes "all documents and records

of any nature filed in connection with any matter before a district

or county court in any jurisdiction in the State of Texas," except

for filed settlement agreements which do not "restrict public

access to matters concerning public health or safety or to

information concerning the administration of public office or the

operation of government."9 The term "court records" does not

include discovery material simply exchanged between the parties and

not filed with a court, or documents filed with a court in camera,
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solely for the purpose of obtaining a ruling on the discoverability

of such documents.lo

Notice And Hearing Provisions

The notice and hearing provisions contained in paragraphs

(B) (1) and (2) are designed to ensure that the public does not lose

its right of access to civil court records without proper

procedural safeguards.ll

The proposed rule requires the party seeking sealing to file

a written motion in support of the sealing request, to obtain a

hearing on the motion, and to post notice of the requested sealing

at the place where notices for•meetings of county governmental

bodies are required to be posted. The rule details the specific

information that must be contained in the notice and provides that

the notice shall be posted at least fourteen days prior to the

hearing on the motion to seal. The movant must also file a

verified copy of the posted notice with the Clerk of the Supreme

Court of Texas who, in turn, shall post the notice in a public

place.

The rule further provides for a hearing in open court on the

motion to seal and specifically provides that non-parties may

intervene for the limited purpose of participating in this hearing.

The proposed rule provides the court with discretion to conduct an

in camera inspection of specific records "where necessary to

prevent disclosure of records sought to be protected." Finally,
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Temporary Sealing Orders

Paragraph (B)(3) of the proposed rule provides for temporary

sealing orders when a specific interest of the party seeking

sealing will suffer immediate and irreparable injury before the

party can comply with the notice and hearing provisions contained

in paragraphs (B)(1) and (2). The temporary sealing order

procedures draw upon the procedures used in obtaining temporary

restraining orders under Tex. R. Civ. P. 680. After obtaining a

temporary sealing order, the party seeking sealing must post notice

and comply with the hearing provisions contained in the proposed

rule. The proposed rule further provides that a party, including

an intervenor, may seek a prompt dissolution or modification of any

temporary sealing order.

Requirements For Sealing Orders

The proposed rule specifies the prerequisites of any sealing

order in paragraph (B) (4) and prohibits the sealing of any sealing

order or motion to seal.12 It is axiomatic that, for a sealing

order to conform to the "least restrictive alternative"

requirement, the order must contain the specific portions of the

court records to be sealed, the specific findings of fact and

conclusions of law, and the length of time the records are to

remain sealed.13
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Continuing Jurisdiction

The provision concerning continuing jurisdiction in paragraph

(C) of the proposed rule acknowledges and affirms the trial court's

power to enforce, to modify, or to vacate its sealing orders.ld

This provision also affirmatively recognizes the public's right to

intervene before or after judgment in connection with sealing

orders. If a trial court lost jurisdiction over an operative

sealing order, interested third parties would be prevented from

attacking the validity, length, or scope of the order, and all

sealing orders would exist in perpetuity, never allowing for the

possibility that, at some future date, the compelling need for

sealing may have dissipated. Given the public's fundamental

interest in open court proceedings, such a legal rule is

unacceptable. The public must have the right to intervene before

or after judgment, and a trial court must maintain the power to

enforce, alter, or vacate its sealing orders until such orders

expire by their own terms or are vacated by the court.ls

Appeal Rights

Because of the importance of plenary appellate review of trial

court rulings concerning motions to seal, paragraph (D) of the

proposed rule provides that such rulings shall be deemed severed

and a final, appealable judgment. The appeal provisions reinforce

the notice and hearing provisions and the trial court's obligation

to make specific findings in sealing any court records by providing
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that the trial court's failure to comply with the notice and

hearing provisions renders any sealing order void and of no force

and effect and that the trial court's failure to make specific

findings in the sealing order shall never be harmless error and

shall be reversible error.

No Withdrawal Of Court Records

Paragraph (E) of the proposed rule anticipates the possibility

that a litigant would attempt to circumvent the strictures of this

rule by simply withdrawing pleadings or other court records. The

proposed rule prohibits the withdrawal of any court records "except

as expressly permitted by specific statute or rule."16



FOOTNOTES

1. Matter of Continental Illinois Securities Litigation, 732 F.2d

1302, 1308 (7th Cir. 1984) (citations and footnotes omitted);

accord, Houston Chronicle Publishing Co. v. McMaster, 598

S.W.2d 864, 866-67 (Tex. Crim. App. 1980) (quoting Shiras v.

Britt, 589 S.W.2d 18, 20 (Ark. 1979) ("the handling of the

public's business in secret and behind closed doors not only

causes the public to view the results with distrust, but it

deprives the public of sufficient knowledge to make adjustment

or reform in the law or the judiciary").

2. Additionally, in the two reported Texas cases involving post-

judgment attacks on sealing orders, the courts had held that

intervention was not proper after judgment and that the court

which entered the sealing order lost jurisdiction over the

case and the record when the judgment became final. See Times

Herald Printing Co. v. Jones, 730 S.W.2d 648 (Tex. 1987);

Express-News Corp. v. Spears, 766 S.W.2d 885 (Tex. App. -- San

Antonio 1989, no writ).

3. Paragraph (B) of the proposed rule provides that "[a] 11 orders

of any nature and all opinions made in the adjudication of

cases are specifically made public information and shall never
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other civil court records rests most squarely on the common

law, see Nixon v. Warner Communications, Inc., 435 U.S. 589,
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844 F.2d 1050 (3d Cir. 1988); Wilson v. American Motors Corp.,
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Corp. v. Fed. Trade Comm'n, 710 F.2d 1165 (6th Cir. 1983),

cert. denied, 465 U.S. 1100 (1984). The presumption of access

also draws upon the First Amendment to the United States

Constitution, see Publicker Industries, Inc. v. Cohen, 733

F.2d 1059 (3d Cir. 1984), and Article I, § 8 of the Texas

Constitution. Cf. Channel 4, KGBT v. Briggs, 759 S.W.2d 939,

944 (Tex. 1988) (Gonzalez, J., concurring) (the free speech

and free press clauses of Article I, § 8 are even broader than

those contained in the First Amendment); Houston Chronicle

Publishing Co. v. Shaver, 630 S.W.2d 927 (Tex. Crim. App.

1982) (Article I, § 8 guaranteed public's right to attend

suppression hearing in criminal case even though precedent

under First Amendment appeared unclear at the time). The

proposed rule exempts from this presumption of access civil

court records which are sealed by reason of specific statutes.
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539, 547 (E.D.N.Y. 1983).

8. Miami Herald Publishing Co. v. Collazo, 329 So. 2d 333 (Fla.

App.), cert. denied, 342 So. 2d 1100 (Fla. 1976).

9. But see Bank of Am. Nat'l Trust & Sav. Ass'n v. Hotel

Rittenhouse Asso., 800 F.2d 339 (3d Cir. 1986), later aRpeal,

844 F.2d 1050 (3d Cir. 1988) (settlement agreement filed in

connection with motion to enforce is "public component" of

civil trial).

-10-



10. See Rushford v. The New Yorker Magazine. Inc., 846 F.2d 249,

253-54 (4th Cir. 1988), quoting In re "Agent Orange" Product

.Liabilitv Litigation, 98 F.R.D. 539, 544-45 (E.D.N.Y. 1983).

11. In re Knoxville News-Sentinel Co., 723 F.2d 470 (6th Cir.

1983); Newman v. Graddick, 696 F.2d 796 (11th Cir. 1983); In
re Knight Publishing Co., 743 F.2d 231 (4th Cir. 1984)
(criminal case) ; see generally Goldberg v. Kelly, 397 U.S. 254
(1970).

12. See, e.g., Globe Newspaper Co. v. Pokaski, 684 F. Supp. 1132
(D. Mass. 1988), aff'd in pertinent art, 868 F.2d 497 (1st
Cir. 1989).

13. See, e.g., Atlanta Journal v. Long, 369 S.E.2d 755 (Ga. 1988);

Mary R. v. B. & R. Corp., 149'Ca1. App. 3d 308, 196 Cal. Rptr.
871 (1983).

14. Tyler v. St. Louis Southwestern Railway Co. of Texas, 405

S.W.2d 330, 332 (Tex. 1966) ("jurisdiction [to modify

judgment] lies with the trial court in which the case was

pending when final judgment was rendered"); State v.

Associated Metals & Minerals Corp., 616 S.W.2d 305, 310 (Tex.

App. -- Houston [14th Dist.] 1981), rev'd on other grounds,
635 S.W.2d 407 (Tex. 1982) ("courts undoubtedly have

jurisdiction to modify their own injunctions"); see also Mann

Manufacturinct, Inc. v. Hortex, Inc., 439 F.2d 403 (5th Cir.

1971) ("issuing court has continuing power to supervise and

modify its injunctions in accordance with changed
circumstances").

15. This provision overcomes the holdings in Times Herald Printing

Co. v. Jones, 730 S.W.2d 648 (Tex. 1987), and Express-News

Corp. v. Spears, 766 S.W.2d 885 (Tex. App. -- San Antonio

1989, no writ).

16. See, e.g., Tex. R. Civ. P. 75 and 75b.
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I oppose the current draft of proposed Rule 76a together

with the companion amendment to Rule 166b(5). While discouraging

settlement, the proposals encourage the addition of intervening

parties, the filing of motions, the mandatory setting of hearings

and the filing of appeals.

These rules would produce radical changes in pretrial and

trial practice for lawyers attempting to protect confidential and

proprietary information of clients involved in most types of

litigation, including personal injury suits, commercial

litigation, family law and trade secrets litigation. In its

present form, the draft rule would make virtually impossible the

protection of valuable or highly sensitive confidential

information even when there is no, or very little, public

interest in disclosure, and would increase dramatically the

amount of litigation time, delay and expense associated with

efforts to protect confidential information. Proposed Rule 76a

would also seriously impede the settlement of many lawsuits,

thereby undermining the strong public policy in Texas law in

favor of settlements.

The version of Rule 76a proposed by the Texas Supreme Court

Advisory Committee would create an elaborate, time-consuming and

cumbersome procedure applicable to the sealing of "court

records." Essentially, the procedure requires a motion and

fourteen days' public notice before any "court records" may be

protected from disclosure. The term "court records" includes

discovery documents relating in any way to "public health or

safety" and settlement agreements (whether or not filed of

record) that "restrict public access" to "public health or

safety" matters. One or more public hearings must be held in

which anyone can intervene and from which any intervenor can

appeal. At the hearing an extremely strict, and as a practical

matter nearly impossible, standard of "compelling need" must be

met in order to protect confidential information from disclosure.

Several problems are evident in this procedure.

"Compelling Need." Rule 76a creates an extraordinarily
stringent and difficult standard of "compelling need" that must
be shown in order to protect from public disclosure any "court
records" including most discovery and settlement agreements in



most personal injury cases. Civil cases in which the standard
can be met will be extremely rare.

The rule will prevent protection of sensitive confidential
information in many cases in which courts have traditionally and
sensibly recognized that such non-disclosure is entirely
appropriate to protect important privacy or property interests,

such as divorce suits, cases involving sexual abuse of children

and cases involving valuable trade secrets and other proprietary
information.

The mandatory "compelling need" showing includes the
following requirements: a "specific interest" that "clearly
overrides" the "presumption that all court records are open to

the general public"; that such interest will suffer "immediate

and irreparable harm"; that no less restrictive alternative will

adequately protect the specific interest; that sealing will
effectively protect the specific interest without being
overbroad; and that sealing records will not restrict public
access concerning matters related to "public health or safety" or
the operation of government.

Apparently that strict standard of "compelling need"
resulted from the view that any restriction of access to court

records involves First Amendment rights and requires a standard

of strict scrutiny. In fact, that view is simply incorrect.

No decision from the United States Supreme Court, the Texas

Supreme Court or the Fifth Circuit Court of Appeals has ever held

that there is a First Amendment right of access to civil court

records, much less to unfiled discovery materials or settlement
agreements. Indeed, several federal appellate courts have held

that there is no such constitutional right of access.l

A more appropriate standard should provide for an even-

handed balancing of competing interests, recognizing the unique

role that trial courts play in controlling their own records, as

well as the common law presumption of access to records. The
United States Supreme Court recognized this balance in Nixon v.
Warner Communications, Inc.2 The Court stated:

"It is uncontested . . that the right to inspect
and copy judicial records is not absolute. Every court

has supervisory power over its own records and files,

and access has been denied where court files might have

become a vehicle for improper purposes. For example,

1. See, e.g., Wilson v. American Motors Corp., 759 F.2d 1568
(11th Cir. 1985); In Re Reporters Committee, 773 F.2d 1325
(D.C. Cir. 1985); Bellow Broadcasting Corp. v. Clark, 774
F.2d 423 (5th Cir. 1981).

2. 435 U.S. 589, 598 (1978).



the common-law right of inspection has bowed before the

power of a court to insure that its records are not
,used to gratify private spite or promote public

scandal' through the publication of 'the painful and
sometimes disgusting details of a divorce case.' ..
Similarly, courts have refused to permit their files to
serve as reservoirs of libelous statements for press
consumption, . . or as sources of business
information that might harm a litigant's competitive
standing . . . The few cases that have recognized
such a[common law right of access] do agree that the

decision as to access is one best left to the sound

discretion of the trial court, a discretion to be
exercised in light of the relevant facts and
circumstances of the particular case."3

Discoverv. The practical effect of Rule 76a and the
proposed corresponding amendment to Rule 166b(5) would be to

subject many pretrial discovery materials to the cumbersome and

time-consuming procedures of 76a. Specifically, the amendment to

Rule 166b(5) provides that no protective order or agreement
relating to "protecting [sic] disclosure of information
concerning matters of public health or safety or information

concerning the administration of public office or the operation

of government" shall be valid unless the party seeking protection
files the discovery and complies with Rule 76a.

The application of Rule 76a to discovery materials is a

dramatic reversal of law and public policy throughout the United
States. Historically, courts have treated the results of
discovery differently from the public parts of a civil trial.
The United States Supreme Court expressly recognized this
distinction in Seattle Times Company v. Rhinehart,4 in holding

that a trial court had properly issued an order protecting from

disclosure the results of certain discovery and that the "strict

scrutiny" standard of the First Amendment did not apply:

3. 435 U.S. at 598-99.

4. 467 U.S. 20 104 S.Ct. 2199 (1984). See also, C. R. Anderson
v. Cryovac, Inc., 805 F.2d 1,13 (1st Cir. 1986)
("[D]iscovery is fundamentally different from those
proceedings for which a public right of access has been
recognized. There is no tradition of public access to
discovery and requiring a trial court to scrutinize
carefully public claims of access would be incongruous with
the goals of the discovery process."); In Re Alexander Grant
& Co. Litigation, 820 F.2d 352, 355 (11th Cir. 1987)
("appellant's common law right of access does not extend to
information collected through discovery which is not a

matter of public record"); F.T.C. v. Standard Financial
Management Corp., 830 F.2d 404, 409 (1st Cir. 1987).



"Moreover, pretrial depositions and
interrogatories are not public components of civil
trial.

19. Discovery rarely takes place in public.
Depositions are scheduled at times and places most

convenient to those involved. Interrogatories are

answered in private. Rules of Civil Procedure may

require parties to file with the clerk of the

court interrogatory answers, responses to requests

for admissions, and deposition transcripts. See
Fed. Rule Civ. Proc. 5(d). Jurisdictions that

require filing of discovery materials customarily

provide that trial courts may order that the

materials not be filed or that they be filed under

seal. See ibid; Wash. Super. Ct. Civil Rule
26(c). Federal district courts may adopt local

rules providing that the fruits of discovery are

not to be filed except on order of the court.

See, e.g., C.D. Cal. Rule 8.3; S.D.N.Y. Civ. Rule
19. Thus, to the extent that courthouse records

could serve as a source of public information,
access to that source customarily is subject to

the control of the trial court.

Such proceedings were not open to the public at common

law, . . . and, in general, they are conducted in

private as a matter of modern practice. . . . Much of

the information that surfaces during pretrial discovery

may be unrelated, or only tangentially related, to the
underlying cause of action. Therefore, restraints
placed on discovered, but not yet admitted, information

are not a restriction on a traditionally public source
of information. Finally, it is significant to note

that an order prohibiting dissemination of discovered

information before trial is not the kind of classic

prior restraint that requires exacting First Amendment
scrutiny."5

The rule's inclusion of all "matters of public health or
safety" is vague and ambiguous, but appears sufficiently
overbroad to embrace almost all products liability, premises

liability and other personal injury suits, not to mention
business litigation involving physicians or medical care
providers. By the same token, a personal injury plaintiff will

find it difficult to conceal the results of a court ordered
physical or psychiatric examination.

It is distressing that the Advisory Committee has proposed
such a stringent and unwieldy rule that literally binds the
wrists of our trial judges. It assumes, without any basis

5. 467 U.S. at 33, 104 S.Ct. at 2207-08.



whatsoever, that our courts and litigants have bused current

rules. I submit that the procedure authorized by current Rule
166b(5)(c), allowing sealing and other protective orders upon a

showing of "good cause" more properly vests in the trial court

the discretion to deal with the many and varied discovery

disputes that can arise involving the disclosure of confidential

information.

Applying Rule 76a to discovery guarantees an increase in

pretrial motions and hearings, further burdening our already

over-worked trial judges and congested trial court dockets.

Settlements. Proposed Rule 76a would apply to "settlement

agreements, whether or not filed of record, which restrict public

access to,matters concerning public health or safety or to

information concerning the administration office or the operation

of government." One should question whose interests are being

served by this proposed change.

Applying the public notice/public hearing procedure even to

unfiled settlement agreements represents a radical departure from

existing law and would undermine the strong traditional public

policy in Texas favoring settlements.6 Settlement considerations

are even more important today with the overwhelming dockets of

some of our courts. Furthermore, in certain instances parties

simply cannot afford to settle even frivolous lawsuits by means

of public settlement, for to do so would open the floodgates to

an endless series of additional frivolous claims. Simply stated,

if plaintiff and defendant cannot settle a case on their own

terms, they may choose to forego settlement altogether. The

proposed rule would effectively abolish the right to enter into

such confidential settlements of products liability and personal

injury cases, as well as cases involving physicians or hospitals.

Apoeal. The provisions of proposed Rule 76a dealing with

continuing jurisdiction and appeal allow any person to intervene

at any time to attempt to seal or unseal court records and allow

any such intervenor to take an immediate appeal

from any order sealing court records. Moreover, the rule in no

way limits intervention or hearings to a single resolution of the

merits. This raises the possibility of multiple interventions at

different times by different parties with multiple interlocutory

appeals. In cases involving substantial document production, the

potential for ever-increasing delay and expense is obvious.

Conclusion. The important considerations in favor of open
access to court records need be balanced to some extent against

6. See, e.g., Fernandez v. Tellez, 663 S.W.2d 91 (Tex. App. --
El Paso 1983, no writ) (even the strong policy of DTPA
statute to protect consumers does not override the stronger
policy of the law favoring settlements); Bass v. Phoenix

Seadrill/78 Ltd., 749 F.2d 1154 (5th Cir. 1985).



the fundamental interests of our citizens in the rights of

privacy7 and property. A reasonable rule concerning the

disclosure of confidential information is needed. Unfortunately,

proposed Rule 76a is one-sided, makes impossible the protection

of legitimate confidential information, and would result in
expensive and unnecessary pretrial delay, motions, hearings, and

interlocutory appeals.

I urge each member of the Bar to review the proposed rule
carefully and to analyze the practical difficulties that the rule

would create for pretrial discovery, trial and settlement, in

addition to the very real threat to litigants' privacy and

property rights.

7. Both the United States Supreme Court and the Texas Supreme
Court have recognized the right of privacy. See, e. g .,
Griswold v. Connecticut, 381 U.S. 479 (1965); Billings v.
Atkinson, 489 S.W.2d 858 (Tex. 1973).
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PROPOSED RULE 76a: A RADICAL TURNING

POINT FOR TRADE SECRETS

$y: Gale R. Peterson, Esq.1

Proposed Rule 76a represents a revolutionary and radical

change in the practice of trade secret and related intellectual

property law litigation in the state courts of Texas. Adopting

the proposed rule without explicit safeguards for trade secrets

and sensitive commercial information will make it unusually

difficult, and perhaps impossible, to properly protect and

preserve valuable vested property rights. The rule, as presently

drafted, will not only encourage but mandate costly battles tar in

advance of trial over whether 'there are protectable property

interests at stake. The rule further raises the spectre that

third parties, as well as litigants, will face court orders

forcing the disclosure of valuable trade secret and commercial

information under a pretext of public health or safety.

As Teaas moves into a new decade of economic development by

attempting to foster and attract new businesses devoted to

commercialization of technologies, adopting such a rule is both

ill-advised and poorly timed. The reputation the State of Texas

currently enjoys in the technology community of effective,

efficient protection for intellectual property rights will be

tarnished, perhaps irreparably. Perhaps most troubling and

saddening is that this importunate rule could be readily and

easily revised to accommodate the justified needs of Texas

intellectual property owners.
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Elsewhere in this issue of the Journal are articles advocating

the urgent need for a rule which would have the effect of curing

abuses of sealing orders. There can be little doubt that abuses

exist and create a rational basis for adopting a rule limiting

unfettered use of sealing orders. But a rule that goes too far

will have the equally abusive effect of causing our Texas citizens

to lose valuable rights for no just purpose. Such a result does

not meet a public need and, in fact, can have far-reaching,

unanticipated effects.

Although intangible property interests,2 such as trade

secrets, confidential and proprietary information, know-how, and

show-how have long been important,3 our current age of

technology has created an even greater emphasis on protecting and

preserving those rights. Tens of billions of dollars are spent

each year on research and development. The federal government

alone annually spends in excess of $60 billion funding research

and development. Developments created under those R&D investments

are protected under both state and federal statutes, as well as

the common law.

The feature common to all of those laws is the creation of a

property interest. The creation of a property interest, in fact,

lies at the very core of our system for protecting and preserving

those interests. Property interests in tangibla personal property

are relatively easy to recognize and, to some eatent, relatively

easy enforce. Misappropriating a new semiconductor chip or the

-2-
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designs-for a new blowout preventor is not materially different

than stealing other items of personal property, for example, one's

automobile. Because such items are tangible, they can be

protected by physical means such as keeping them under lock and

key.

S
jntangible property interest, on the other hand, are, by

f

definition, more abstract and thus more difficult to preserve and

protect. But they are no less property interests. And therein

lies the crux of the problem with Rule 76a as presently proposed.

The rule stems from a premise that there is an overriding,

all-inclusive public right to access information subject to

disclosure during litigation. But civil litigation is primarily

intended to resolve a dispute between the litigating parties.

Simply because two or more parties have a litigated dispute does

not create a public right to have access to all information

related to that dispute. Furthermore, neither the rule nor its

premise distinguishes between public and private information. The

companion amendment to Rule 166b (5), indeed, would preclude the

entry of protective orders, now common in trade secret and

intellectual property law litigation, unless the procedure

dictated by proposed Rule 76a is followed. Thus, the premise of

an overriding public right of access would apply to otherwise

private information produced during discovery as well as that

information made part of "Court Records" under the proposed rule's

sweeping definition.

-3-
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In analyzing the true effect of this rule, it is important to

recognize that our rules on discovery, as well as our other

procedural rules, apply not only to the parties, but to third

parties as well who may have information or materials relevant to

the dispute. Our current liberal discovery rules were intended

for the sole purpose of assisting the parties in the preparation

and trial, or the settlement, of litigated disputes. They were

not intended as a vehicle to force disclosure of otherwise private

information, or to, in effect, provide " free" discovery of a

company's business, products, or finances. That is even more true

with respect to third parties.

It is further important to recognized that these disclosures

are forced under the power of the court. Absent litigation, there

would be no right of public access to an individual's or a

company's internal records, information and filea. Nowhere in the

history of the development of our substantive or procedural law is

there any indication that our rules on liberal discovery were

intended to serve a broader public purpose of forcing disclosure

of otherwise private, privileged, or confidential information.

Indeed, Justice Berger wrote in his concurring opinion in Gannatt

CQ-.,. Inc. v. DePasq1iale:4

[0]uring the last 40 years in which the pretrial processes

have been enormously expanded, it has never occured to anyone,

so far as I am aware, that a pre-trial deposition or pre-trial

interrogatories were other than wholly private to the

litigants.

-4-
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It is clear, moreover, from experience, that our liberal rules of

discovery have themselves lead to a significant potential for

abuse. That abuse is not limited to matters of delay and

expense. Discovery has every potential for seriously invading the

privacy interests of both the litigants as well as third parties

brought into the litigation simply because they possess relevant

information. But those privacy interests have been weighed

secondary to the interests of obtaining justice in litigation.

Nevertheless, those broad rules mandating discovery of otherwise

private information have always carried the procedural and

substantive safeguard of protective and sealing orders. Although

the courts could and would force disclosure of otherwise private

information, that disclosure would be subject to the power of the

court to limit the use and further dissemination of such

information. There is the opportunity, now that those safeguards

are stringently limited by proposed Rule 76a, for litigants (and

under the proposed rule, others) to obtain, incidentally or by

design, information that not only is irrelevant or marginally

relevant to the issues being litigated, but information which

could be irreparably damaging if publicly disclosed.

As a general rule, a defendant in litigation faced with

allegations involving a misappropriation of an intangible property

interest is entitled to be informed of the property interest at

issue. Relief, in fact, has been denied where a plaintiff has

failed or refused to identify the asserted trade secrets or other

-5-
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information allegedly misappropriated.5 Also, in defending

against such allegations, such defendants are frequently placed in

the position of having to disclose their own valuable trade secret

or. confidential information.6 Such requirements coupled with

liberal discovery rules frequently have led experienced litigators

to agree to a form of protective order which secured both

information produced during discovery and information which was

required to be disclosed in pleadings and other court records.

Such orders typically precluded further dissemination and improper

use. Agreeing to such a protective order permitted discovery to

continue with minimal court involvement and generally advanced the

litigation to the advantage of both parties. Discovery disputes,

however, periodically required the filing of motions and briefs

that disclosed all or a portion of the information covered by such

protective orders. Protective orders have frequently covered that

possibility by requiring that such information be filed with the

court under seal. Further, when the litigation required that

trade secret or confidential information be disclosed in court

records, orders sealing that limited information from public view

were necessary. If such a sealing order were not entered, the

valuable property rights in that information would be irreparably

Zost.7 Forcing parties in such litigation to go through the

procedures mandated by currently proposed Rule 76a will stall and

add delay to such litigation, with no appreciable benefit to the

parties or the public at large. Indeed, the proposed rule will

-6-
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likely spawn mini-trials well in advance of trial on whether any

protectable information is at issue. Perhaps most importantly,

the proposed rule will add substantially to the already, high

litigation costs for intellectual property disputes. Not only

will the procedures mandated by Rule 76a create that additional

expense, but parties now will have additional incentives to resist

discovery leading inevitably to protracted discovery battles.

The proposed rule creates those problems by failing to

recognize that the vested property interest of an intangible

property right, by definition, carries a "compelling need" not to

be disclosed to the public because that disclosure would cause an

immediate loss ( or at least an impairment of) that property

right, The very reason that such property rights are recognized

is because the information is = public. Even matters of public

policy do not create a carte blanche for disclosure of such

information. For example, in Ruckelshaus v. Monsanto Company,8

the Supreme Court reviewed a federal law covering the registration

of pesticides. That lew required that Monsanto disclose

information regarding the pesticide to the Environmental

Protection Agency ("EPA") in order to obtain a registration to

market the pesticide. That law, based on a public policy

rationale, permitted the EPA to disclose that information to

Monsanto's competitors and the public. The district court held

Lhe statute conatxtuted a taking of Monmanto'$ "property" without

just compensation in violation of the due process requirements of

-7-
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the Fifth Amendment of the U.S. Constitution.9 The Supreme

Court agreed that Monsanto's property interest was protected by

the Fifth Amendment:

This general perception of trade secrets as property is

consonant with a notion of "property" that extends beyond land
and tangible goods and includes the products of an
individual's "labor and invention."

q

A major treatise in the field of trade secret law states: "In

view of Monsanto, supra, the federal government under the Fifth

Amendment and the states under the Fourteenth Amendment should be

precluded from enacting laws or regulations that take trade

secrets for public use without just compensation, or destroy or

transfer them for private use at all."1Z Moreover, those

property interests at stake extend well-beyond technical-type data

or information traditionally viewed as a "trade secret".

Confidential business information is likewise property as

recognized by the Supreme Court in Carpenter v. United States,12

finding that information gathered for the Wall Street Journal

constituted "money or property" for purposes of the federal mail

and wire fraud statutes13 prior to publication. The Court

wrote: "Confidential information acquired or compiled by a

corporation in the course and conduct of its business is a species

of property to which the corporation has the •xclusive right and

-S-
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benefit, and which a court of equity will protect through the

injunctive process or other appropriate remedy."14

Additionally, the courts have recognized a right of privacy,

secured by the Fourth Amendment to the U.S. Constitution, in

confidential business information produced during discovery, but

not used at tria1.15 Indeed, the D.C. Circuit has noted that

the drafters of the Federal Rules of Civil Procedure specifically

provided that the presumption of openness was outweighed by a

litigant's privacy interests in sensitive commercial information.

Rule 76a, and the accompanying amendment to Rule 166b,

furthermore represent a dramatic and radical departure from a long

list of both federal and state laws which recognize that the

vested property interests In trade secret and sensitive commercial

information, by definition, carry a "compelling need" that such

information not be disclosed. For example, the Federal Freedom of

Information Act, 16 specifically exempts trade secrets and

coiifidential commercial and financial information from

disclosure. The Privacy Act of 197417 prohibits, subject to

exemptions, disclosure of personal information without consent.

The Internal Revenue Code18 prohibits disclosure of information

regarding business affairs given for purposes of tax collection.

The Texas Open Records Act 19 exempts "trade secrets and

commercial or financial information obtained from a person and

privileged or confidential by statute or judicial decision."

Indeed, the Act provides that it is misdemeanor to distribute such

-9-
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confidential information. In short, there is a fundamental

difference in the rights at issue which distinguish trade secrets

and other sensitive commercial information from other types of

information subject to public access.

As presently drafted. Rule 76a requires that the proponent of

a sealing order establish, by a preponderance of the evidence, the

four criteria listed in paragraphs (a)-(d). The debate leading up

to this proposal, including the express lack of specific

provisions dealing with trade secret and sensitive commercial

information, leaves little doubt that those criteria are expected

to be strictly construed. Those criteria would not create, in

practice, an implicit exemption for trade secrets and sensitive

business information despite the fact that the property interests

at stake would inherently satisfy at least the criteria of

(a)-(c). Additionally, proponents of a sealing order (and even a

protective order covering discovery, under the amendments to Rule

166b) are placed in the impossible position of proving a negative

- namely, that the information sought to be protected does =

relate to public health or safety, or the administration of public

office, or the operation of government. It would be the rare

instance in which information regarding a company's products would

not, at least to some degree, "relate" to those broad categories.

The situation would be different if the rule were one dealing with

a request for a government-granted privilege, such as a license to

sell pesticides as in Monsanto. But this rule deals with

litigation and forced disclosure - not voluntary disclosure to

secure a privilege.

-10-
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In the same vein, the proposed rule forces the disclosure of

settlement agreements if they are broadly related to public health

or safety, or to information concerning the administration of

public office or the operation of government. Intellectual

property litigation frequently involves businesses which choose to

settle their dispute on a commercial basis. Settlement agreements

are many times similar to a commercial contract the parties would

have negotiated outside of litigation. Non-public entities have

an expected right of privacy in those commercial agreements when

they contain provisions imposing obligations of confidentiality.

Under the proposed rule, however, those expectations of privacy

would be utterly extinguished if the subject matter broadly

concerned public health or safety.

The protected property interests of trade secrets,

confidential and proprietary information, know-how, and show-how

are frequently and widely used by competing companies in our

modern competitive economy to create and offer improved goods and

services. Those intangible property rights are many-times the

sole competitive edge a company uses to compete effectively. Of

equal importance is the fact that such intangible property

interests are widely bought, sold and traded under domestic and

international licenses, and create a commercial economy quite

apart from the tangible products those rights relate to. But,

such intangible property interests are somewhat more fragile azir]

more difficult to protect than tangible property interests.

-11-
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Available technology today permits far more extensive duplication

and dissemination of information than was possible even a few

short years ago. Nevertheless, the law imposes an obligation on

proprietors of such intangible property interests to take adequate

measures to protect against such dissemination. For if they do

not, the property interest is lost.

Adequate laws, both substantive and procedural, for protecting

those property interests are essential to modern day businesses.

Further, it is essential that such businesaes have continued

access to and use of our courts to protect and preserve those

property interests. Until the advent of proposed Rule 76a, Texas

offered both substantive and procedural safeguards for protecting

and preserving valuable property interests. If passed in the form

proposed, without specific safeguards for trade secret and

sensitive. commercial information, however, Rule 76a holds the

potential for radically changing both our law and our image. The

need to correct abuses does not carry with it any right to. run

roughshod over vested property interests. Nor does it carry the

need to creative procedural rules that will destroy valuable

substantive rights.

-12-
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FOOTNOTES

1 Gale Peterson
litigation with Cox &

in trade regulation

Washington University

from the University

Intellectual Property

and is also an active

of Columbia bars.

practices intellectual property law
Smith in San Antonio. He holds a L.L.M.
law, with highest honors, from George
and a degree in electrical engineering

of Nebraska. He is chairman of the

Law Section of the State Bar of Texas,

member of the Virginia and the District

2 Courts in both England and the U.S., in the late 1800's
and early 1900's, struggled with finding an acceptable,
universal definition for a "trade secret". The problem has
been that other types of ' intellectual property rights, such as
patents, trademarks, and copyrights, were defined and governed
by statutes. But, there was, unfortunately, no cogent
definition of a "trade secret" until publication of the
Restatement (First) of Torts in 1939. Comment (b) of S757 of

the Restatement sets out a definition for a "trade secret".

Texas, as well as a number of other states, have adopted that
definition of a "trade secret" in numerous cases. That,
indeed, was the definition adopted by the Texas Supreme Court
in Hyde Corporation v. Huffines, 158 Tex. 566, 314 S.W. 2d 763
(Tex. 1958), re.rt, denied 358 U.S. 898 (1958) and in the
companion case, K&G Oil Tools and Service Co. v. Q&Q_Fishina
Too1 Service, 314 S.W. 2d 782 (Tex. 1958), cert, denied 358
U.S. 898 (1958). But the Restatement (First) of Torts was
written quite early in the development of trade secret law, and
was written in a radically different age of technology.
Technology today centers largely on "information" and the
ability to gather, assimilate, store, and process that
information. AS a rASult, in addition to the traditional
concept of "trade secrets," companies today typically count as
assets somewhat more generic categories of information now
commonly known as "know-how" and "show-how". The phrase
"intangible property rights" is generally used as an
all-inclusive phrase to refer to truly valuable, commercial

information and materials in which a property interest has been
recognized.

3 The concept of protecting such information, indeed, dates
from Roman times. Schiller,
The Actic Ca_rvi Corrupt-i, 30 Colum. L. Rev. 837 (1930).
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FOOTNOTES
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4 443 U.S. 368, 396, 99 S. Ct. 2898, 2914 (1979). See also,
Seattl,e Times Co. v. Rhinehart, 467 U.S. 20, 104 S. Ct. 2199

(1984).

5 See e.g. Litton Systems, Inc. v. Sunstrand Corp.,.750 F.2d
952, 224 U.S.P.Q. 252 (Fed. Cir. 1984).

6

7 ,
745 S.W. 2d 542 (Tex. App. - Hou. [1st bis.] 1988, no writ)(a

customer list filed with the court not under a sealing order

made that list public).

8 467 U.S. 986 (1984).

9 The district court wrote:

Therefore, the Court finds that Monsanto possessed a
cognizable property right in the data submitted to

EPA ***. The property rights Monsanto possesses in its

intellectual property ( data) are the right to exclude

others from the enjoyment of such data, in particular, the

right to prevent the unauthorized use and the xight to

prohibit disclosure of its data.

564 F^ Supp. 552, 565-566 (1983).

10 467 U.S. at 1004. Indeed, Justice 8lackmun wrote:

With respect to a trade secret, the right to exclude others
is essential to the very definition of the property

interest. Once the data that constitute a trade secret are

disclosed to others, or others are allowed to use those

data, the holder of the trade secret has lost his property

interest in the data.

467 U.S. at 1011.

11 Jager, ^rade Secrets Law §4.01[3](1989).

12 108 S. Ct. 316 (1987).
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13 18 U.S.C. S1431, 1443.

14 108 S. Ct. at 320. See also, ?ntos Tnternational. Inc.

v. yQung, 830 F.2d 350 (D.C. Cir. 1987)(holding that the Food

and Drug Administration acted arbitrarily and capriciously in

denying trade secret status to an ingredient in a cosmetic

simp].y because it could be identified by reverse engineering);

letional Suxetv CorR- V. Sgplied Systems, 418 So.2d 847 (Ala.

1982)(computer programs constitute property permitting a cause

of action for conversion to accrue against former employees who

"misappropriate" the programs).

15 Trayoular@g v. It& WashinQt,^.^Post Co., 724 F.2d 1010

(D.C. Cir. 1984). The D.C. Circuit noted that, "[i]f the

purpose of the common law right of access is to check judicial

abuses, then that right should only extend to materials upon

which a judicial decision is based," quoting from Wilk v.

American Medical AssociabiQn, 635 F.2d 1295 (7th Cir. 1980).

16 5 U.S.C. §552(b)(4).

17 ^U.S.C. §552a(b).

18 26 U.S.C. §6101.,

19 Tex. Rev. Civ. Stat. Ann. art. 6252 - 17a (Supp. 1990).
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E. Trade Secrets. The foregoing provisions of this rule

shall not apply in cases in which a party asserts a claim

seeking affirmative relief based upon an alleged trade

secret or intangible property right that would be lost or

impaired in the absence of an order protecting and

preserving the same. In such cases, on the motion of any

party, the court shall make such orders as are necesary to

protect and preserve such trade secret or intangible

property right, including ordering that such information

be sealed or otherwise adequately protected from

disclosure. The party in whose favor a sealing order is

entered shall post a copy of the order at the place where

notices for meetings of county government bodies are

required to be posted, and shall serve a copy of the order

on the clerk of the Texas Supreme Court, who shall post

the notice in a public place.

Before or after entry of any such sealing order, any

person may intervene for the limited purpose of opposing

the motion or requesting modification or dissolution of

such order. In a hearing on the motion or order, it shall

not be necessary for the claimant to prove the merits of

the trade secret or intangible property right. The

existence of a trade secret or intangible property right

shall be taken as established as alleged by the pleadings;

but when such pleadings are specifically denied, the

claimant is required to support such pleadings by prima

facie proof by affidavits on personal knowledge, setting

forth specific facts that would be admissible in evidence

and would show affirmatively that the affiant is competent

to testify.

In the event that, after trial on the merits and
completion of any appeals, it is determined that materials

subject to an order entered under this section do not

contain or reveal trade secrets or intangible property

right, the court shall amend or vacate such order on such

terms as the interests of justice require.



F. Trade Secrets. (1) The foregoing provisions of this rule

shall not apply in cases [Alternative #1: in which a party

asserts a claim seeking affirmative relief based upon]

[Alternative #2: involving] an alleged trade secret or

intangible property right that would be lost or impaired in the

absence of an order protecting and preserving the same. In

such cases, on the motion of any party, and upon good cause

shown, the court shall make such orders as are necessary to

protect and preserve such trade secret or intangible property

right, including ordering that such information be sealed or

otherwise adequately protected from disclosure. The party in

whose favor a sealing order is entered shall post a copy of the

order at the place where notices for meetings of county

governmental bodies are required to be posted, and shall serve

a verified copy of the order on the clerk of the Texas Supreme

Court.

(2) Before or after entry of any such sealing order, any person

may intervene for the limited purposes of participating in the

hearing to oppose the motion, or of requesting modification or

dissolution of such order.

(3) The court may conduct an in camera inspection of records

where necessary to prevent disclosure of records sought to be

protected. At the hearing, the court must consider all

evidence presented, which may include affidavit evidence if the

affiant is present and available for cross examination.

(4) In the event that, after trial on the merits and

completion of any appeals, it is determined that materials

subject to an order entered under this section do not contain

or reveal trade secrets or intangible property right, the court

shall amend or vacate such order on such terms as the interests

of justice require.



Add at the end:

-e. Trade Secrets, This rule shall not apply in cases

involving trade secrets, confidential or proprietary

information, or other intangible property rights that would

be lost or impaired in the absence of an order protecting

and preserving the same. In such cases, on the motion of

either party, the court shall make such orders as are

necessary in the administration of justice to protect and

preserve such trade secret, confidential or proprietary

information, or intangible property right including:

(1) ordering that such information not be disclosed

in court records;

(2) ordering that such information be disclosed only

in court records that are sealed or otherwise

adequately protected from disclosure; or

(3) ordering that access to court records containing

such information be restricted or conditioned on terms

that would preserve and protect such trade secret,

confidential or proprietary information, or other

intangible property right.

An order entered under this section shall not be sealed and shall

contain a sufficient enough description of the subject matter,

without revealing any trade secret, or confidential or proprietary

information, to permit the general public to determine whether or

not to challenge the terms of such order. Such order shall be

posted for public inspection at the courthouse where public notices

are posted for 7 days following the date of such order. During that

7 day period, any member of the public may file a motion with the

court challenging the terms of such order. The provisions of

section b. (1) if this rule shall apply to such a hearing. The

movant shall have the burden of proof on any such motion.

In the event that, after trial on the merits and exhaustion of any

appeals, it is determined that information subject to an order

entered under this section does not contain or reveal trade secrets,

or confidential or proprietary information, or information that

would compromise or impair an intangible property right by

disclosure, the court shall amend or vacate such order on such terms

as the interests of justice require.

-f. This rule shall not apply to protective orders entered

under Rule 166b or to hearings concerning discovery covered

by such protective orders. -



PROPOSED AMENDMENT TO PARAGRAPH a.2

This rule shall not apply to any material for which a good

faith claim is made that the material constitutes a trade secret.

In the vent the parties, including affected third parties, cannot

agree that alleged trade secret material should be exempt from

this Rule, then a party or affected third party may apply to the

court for a determination that the claim for trade secret status

has been made in good faith and such material is exempt from this

Rule. Agreement that the material should be exempt from this Rule

shall not be treated as an admission and is not admissible into

evidence. Material filed with the court for inspection in camera

is exempt from this Rule. The party asserting that alleged trade

secret material should not be exempt from this Rule shall

ordinarily be awarded its attorneys fees and costs if it prevails.



B

The foreqoing provisions of this Rule shall not apply in cases

where an alleged trade secret or intangible property right would

be lost or impaired in the absence of an order protecting or

preserving the same. In such cases, on the motion of any party,

the court shall make such orders as are necessary to protect and

preserve such trade 3ecret or intangible property right, including

uLClering that such information be sealed or otherwise adequately

protecLed from disclosure. Joining in on failing to oppose such

motion shall not constitute an express or implied admission that a

trade secret or intatiyiule property right exists, nor .;hall the

same estop any party from later challenging that a trade secret or

intangible property right exists. The party making such motion

shall post a copy of the oLi]er at the place where notices for

meet,ings of cvunty government bodies are cequired to be posted,

and shall serve a copy of the order on the clerk of the Texas

Supreme Court, who shall post the notice in a public place.

Before or after entry of such sealing order, any person may

inter.vc;ne for the limited purpose of opposing the motion or

requesting modificati.on or dissolution of such order. In a

hearing on such motion or order, the existence of a trade secret

or intangible property right shall be taken as established by the

pleadings unless specifically denied. If denied, the claimant

shall be required to make a prima facie showing that trade secrets

or intangible property rights would be lost or impaired in the

absence of the order. The showing may be made through affidavits

or otherwise. Once a prima facie case is established, the burden

of proof and the burden of persuasion shall be on the intervening

party to show that a trade secret or intangible property interest

would not be lost or impaired in the absence of a sealing order.

In the event that, after tria] on the merits and completion of

any appeal3, it is determined that materials subject to an order

entOced under this section do not contain or revaal trade secrets

or intangible property rights, the court shall amend or vacate

such order on such terms as the interest of justice require.



The provi^,ions of ttiis rule ghal.t not apply to cases i.nvolving

trade secrets, or other confi.dential commercial or. financial

information. In such cases, the court may make such orders as are

neces;ary to protect and preserve such information from public

disclosure subject to the right of any person to intervene and

request a modification or revision of such order.
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PROPOSED TEXAS RULE OF CIVIL PROCEDURE 76a:

SEALING COURT RECORDS

a. Definitions:

1. Compelling Need: "Compelling Need" means the

existence of a specific interest which overrides the presumption

that all court records are open to the public. The burden of

proof is on the moving party to show by a preponderance of the
evidence that:

(a) sealing is necessary to protect those matters

privileged under Article V of the Texas Rules

of Civil Evidence or under other statute or
law; or

(b) sealing is necessary to protect specific
constitutional or property rights; or

(c) sealing is necessary to protect the identity

or privacy of an individual who has been the

subject of a sexually related assault or
injury; or

(d) a specific interest of the person or entity

sought to be protected by sealing of the

court records outweighs the public interest

in open court records; and

(e) no less restrictive alternative will
adequately protect the specific interests of

the person or entity sought to be protected;
and

(f) sealing will adequately protect the specific

interest of the person or entity sought to be

protected without being overly broad.

2. CoLrt_ Record4: For the purposes of this rule, the

term "Court Records" shall include all documents and records of

any nature filed with the clerk of the court in connection with

any civil matter before any court of record in any jurisdiction

in the State of Texas. This rule shall not apply to discovery

materials not filed with the court or to documents filed with the
court in mPra, solely for the purpose of obtaining a ruling on

the discoverability of such documents.

b. Unless provided to the contrary by statute or other

law, before a judge may seal any civil Court Records, the
following prerequisites must be satisfied:

1



1.- Hearing: A hearing must be held in open court,
open to the public, at which time any person desiring to oppose

the sealing of Court Records, whether or not a party to the suit,

may appear and have an opportunity to be heard. Affidavits may

be received into evidence if the affiant is present and available
for cross examination. The court shall conduct an in ^a^

inspection of the court records sought to be sealed before ruling
on the motion.

2. Notice: The party seeking sealing must file a
written motion in support of the sealing request, which motion

shall be open to public inspection. The moving party shall post

a public notice at the place where the notices for meetings of

county governmental bodies are required to be posted, stating

that a hearing will be held in open court on a motion to seal
Court Records in the specific case, stating that any person has
an opportunity to appear and be heard concerning the sealing of
Court Records, and stating the specific time and place of the
hearing, the style of the case, and the case number. The written

motion in support of the sealing request shall be filed and the

public notice shall be posted at least fourteen working days

prior to the,hearing. Immediately after posting such notice, the

moving party shall file a verified copy of the notice, as posted,

with the clerk of the court in which the case is pending, stating

that notice under this rule has been provided. Such notice shall

not be sealed, but shall remain open to public inspection.

3. Ex parte SealinQndgr: Upon a finding of
compelling need, a district or county court may issue an ex parte
order sealing Court Records without holding a hearing or
requiring notice as provided in paragraphs (b)(1) and (b)(2)
above. Such an ex parte order shall expire upon-fifteen working
days after its issuance and shall be void unless it has been

reissued following the hearing and notice provided for in
paragraphs (b)(1) and (b)(2) above. An ex parte order sealing
Court Records must contain the findings required by paragraph

(b)(5) and must be open to public inspection as required by
paragraph (b)(6). Any party or other interested person may file

a motion to dissolve the ex parte sealing order with three
working days' notice to all parties of record.

4. Fina: In order to seal Court Records, the

court must make specific findings that a Compelling Need as

defined herein for sealing has been shown.

5. Sealing order: If, after hearing all the evidence

concerning sealing Court Records, the judge concludes that a

Compelling Need as defined herein has been shown, the judge may

grant an order dividing the Court Records into two files: one

kept open to public inspection and the other containing only
those limited portions of the Court Records for which a
Compelling Needs for sealing exists. Such order, if granted,
shall be specific, stating the case number, the style of the
case, the specific findings made at or after the hearing, the

2



conclusions of law, the specific limited portions of the Court

Records which are to be sealed, and the time period for which the

sealed portion of the Court Records is to be sealed. The sealing

order shall remain in the portion of the file open to public

inspection.

c. Continuing Jurisdiction: A trial court that enters a
sealing order maintains continuing jurisdiction to enforce,

alter, vacate, or reinstate that order.

d. Appeal: Any person who has requested or objected to a

sealing order, whether or not a party to the original suit, may

appeal a sealing order or any other order granting or overruling

a motion to dissolve a sealing order from any district or county

court pursuant to Tex. Civ. Prac. & Remedies Code S 51.014(4).

3
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RULE.T [55,1]

PROPOSED

TEXAS RULE OF CIVIL PROCEDURE 76a:

RESTRICTING PUBLIC ACCESS TO COURT RECORDS

No court shall make or enforce any order or agreement,

including settlement agreements, restricting public access to

the records of civil court proceedings except in accordance with

this rule. Any settlement agreement which contains provisions

restricting public access to the record of civil court

proceedings, or requiring the return or destruction of such

records, is null and void, and of no force and effect, unless

such settlement agreement has been approved in accordance with

this rule. No attorney practicing before the courts of this

state shall take, or offer, demand, or agree to take, any action

designed to circumvent this rule.

(A) Prerequisites for Order: A moving party must

establish by clear and convincing evidence a compelling need

based on a specific interest which is substantial enough clearly

to override the presumption that all court records are open to

the general public. A moving party must further establish by

clear and convincing evidence all of the following:

(1) The order would not prevent public access to

information concerning the public health or safety or the

administration of any public office, or employment or

governmental function or operation.

-1-



(2) If public access is not restricted, the proponent

of the motion, or the administration of justice, would suffer

immediate, specific, serious and irreparable harm; and

(3) No less restrictive alternative would adequately

protect the person or entity sought to be protected; and

(4) Restriction would effectively protect the person

or entity sought to be protected without being overly broad; and

(B) Protectible Interests: Specific interests which may

be the basis of an order under this rule include, but are not

limited to, the following:

(1) A right of privacy or privilege established by

statute or other law, including privileges established by

Article V of the Texas Rules of Civil Evidence;

(2) The protection of bona fide trade secrets;

(3) The protection of the identity or privacy of an

individual who has been the subject of a sexually related

assault or injury;

A person's or entity's sensitivity, embarrassment, or

desire to conceal the details of litigation, without more, does

not constitute a protectible "specific interest."

.(C) Court Records and Records of Court Proceedings:

For the purposes of this Rule, the term "court records" and

"records of court proceedings" shall include all documents and

records of any nature filed with the Clerk of the Court in

connection with any civil matter before any Court of record in

any jurisdiction in the State of Texas. The term also includes

those records of court proceedings such as interrogatories and

-2-



answers thereto, requests for production and responses and

production made pursuant thereto, deposition transcripts, and

similar records which record action taken pursuant to court

authority although the documentation may remain in the custody

of counsel. This term does not apply to documents filed with a

court in camera, solely for the purpose of obtaining a ruling on

the discoverability of such documents, unless and until the

documents have been released to discovering counsel.

(D) Procedure:

(1) Motion: An order must be based upon a motion

filed at least fifteen (15) days prior to the date set for

hearing, which shall describe, with reasonable particularity,

the basis upon which the order is sought.

(2) Notice: The movant shall prepare a notice which

shall give the style and cause number of the case, the time and

date set for hearing, the nature of the case, and shall describe

with reasonable particularity the nature and basis of the

motion. Movant shall serve copies of the motion and notice upon

all parties to the action, shall cause copies of the notice to

be posted at the place where notices for meetings of county

governmental bodies are required to be posted, and shall serve a

copy of the notice upon the Clerk of the Supreme Court of Texas,

who shall post the notice in a public place.

(3) Hearing and Finding: A hearing on such motion

must be held in open court. The burden of proof shall be upon

-3-



the party seeking an order restricting access to prove

entitlement to such restriction pursuant to the provisions of

this Rule by clear and convincing evidence pursuant to the Texas

Rules of Civil Evidence, provided, however, that affidavits may

be received into evidence as proof of specific facts over

objection if, and only if, the affiant is present and available

for crossexamination.

(4) Intervention: Any member of the public desiring

to oppose the entry of the order restricting access shall have

standing to intervene for the limited purpose of opposing such

order by the filing of an intervention not later than two (2)

days prior to the date set for hearing.

(5) Order Restricting Access: Any order restricting

access shall be specific, stating the cause number, the parties

to the action and the intervenors, the specific findings made at

or after the hearing, the conclusions of law, the specific

limited portions of the court records and records of court

proceedings which are to be restricted, and the time period for

which the restriction order is to remain effective. Under no

circumstances may the restriction order be sealed; it must

remain in the open portion of the file. An order restricting

access must be based upon specific, on-the-record findings of

fact demonstrating that the movant has fulfilled the burden of

proof provided in this Rule restricting access to those specific

portions of the court records, or to records of court

-4-



proceedings, with respect to which the court finds that access

should be restricted and affirmatively finding that no less

restrictive alternative can adequately protect the interests of

the movant, and setting forth specifically the reasons for such

findings. All remaining portions of the records shall remain

unrestricted and open to public inspection.

(6) Temporary Orders: A temporary order may be

entered upon motion and notice to other parties in the case

pursuant to Rules 21 and 21a, but without notice to the public

and an opportunity to intervene as provided in subparts (2) and

(4) of this paragraph, upon a showing from specific facts shown

by affidavit or by a verified complaint that immediate and

irreparable injury, loss or damage will result to the applicant

before notice can be served and a hearing may be had as

otherwise provided herein. Every temporary order granted

without notice shall be endorsed with the date and hour of

issuance; shall be filed forthwith in the Clerk's office and

entered of record; shall define the injury and state why it is

irreparable and why the order was granted without notice to the

public, and shall expire by its terms within such time after

signing, not to exceed fifteen (15) days after the date of the

order, unless within the time so fixed the order, for good cause

shown, is extended for a longer period. The reasons for the

extension shall be-entered of record. No more than one

extension may be granted unless subsequent extensions are

-5-



unopposed. _In case a temporary sealing order is granted without

notice, the application for a permanent order shall be set down

for hearing as elsewhere provided in these rules, and when the

application comes on for hearing, the party who obtained the

temporary order shall proceed with the application for a

permanent order and, if he does not do so, the court shall

dissolve the temporary order. At a hearing on an application

for a permanent order held after the grant of a temporary order,

the burden of proof shall be upon the applicant for the order to

prove said party's right to the order as fully and completely as

if no temporary order had been sought or entered.

(7) Jurisdiction: A trial court that enters an order

restricting access maintains continuing jurisdiction to enforce,

alter, or vacate that order until such order expires by its own

terms or is vacated by such court.

(8) Appeal: Any party (including an intervenor) who

has requested or objected to an order requesting access, whether

or not a party to the original suit, may appeal an order on a

motion to restrict access, or any order granting or overruling a

motion to dissolve an order restricting access from any district

or county court. Upon such appeal, the trial court's failure to

make the specific findings required in Paragraphs (3) and (5)

shall never be harmless error, but shall be reversible error.



Before a judge may seal any civil court recoxd' [other than

discovery products which have not been nresented in open court

and except as otherwise provided by law], the following

prerequisites must be satisfied:

a. Hearing: A hearing must be held in open court, open to

the public, at which any person desiring to [support or] oppose

the closing of court records, whether or not a party to the suit,

may [ intervene for the

limited nurpose of participating in the hearing].

b.

u party seeking sealing must file a written motion

in support of the sealing request, which motion shall be open to

public inspection. X^jtA¢t/%Ijhe moving party

shall post a public notice at the

courthouse where f¢r¢¢X¢$yir¢ [public] notices are posted, stating

that a hearing will be held in open court on a motion to seal

court records in the specific case, stating that any person has

an opportunity to $¢0¢$r f intervenel and be heard concerning the

sealing of court records, and stating the specific time and place

of the hearing, the names of the parties, and the cause number.

Immediately after posting such notice, the moving party ¢r/tO¢

shall file a )t¢r^f^¢¢ copy

of the fpostedl notice//$$/¢¢$X¢O/ with the clerk of the court in



which the case is pending, stating that notice under this rule

has been provided. Such notice shall not be sealed, but shall

remain open to public inspection.

[c. Proof: A party seeking sealina shall have the burden

of proof by clear and convincing evidence except in cases adjudi-

cating matters involving minors; parties resisting sealing shall

have the burdeon of proof by preponderance of the evidence in

cases adiudicating matters involving minors. At the hearing, the

court must consider all evidence presented, which may include

competent affidavits, provided, however, that the court may

require that any affiants be available for cross-examination.]

¢idl. Findings: In order to seal court records, the

court must make specific, on-the-record findings of fact demon-

strating that a Compelling Need as defined herein for sealing has

been shown. Specifically, the court must affirmatively find

that, without sealing, there is

t#^^AY_tOA /of /J14#Y_t¢¢/ /x^i$X/XX¢ro /t$ a substantial probability

that a specific interest greater than the fundamental interest in

open court records will be prejudiced, that sealing the court

record will adequately protect such greater interest, and that no

less restrictive alternative can adequately protect the greater

interest!^Olt/04¢)i/of /#0¢)i/^^^^t)AqJ#•

91jel. Sealing Order: If, after ^i¢$ttoo jconsidering]

all the ^^^^t#iOOY jevidencel concerning sealing of court records,



the judge concludes that a Compelling Need as defined herein has

been shown, the judge may grant an order dividing the court

records into two files: one kept open to public inspection and

the other sealing only those limited portions of the court record

for which a Compelling Need exists. Such order, if granted,

shall be specific, stating the cause number, the parties to the

action, the specific findings made at or after the hearing, the

conclusions of law, and the specific Z^Oftoql portions of the

court record which are to be

Under no circumstances may the [written motion to seal or the]

sealing order be sealed; ^t bf othi must remain in the open public

portion of the file.

OLLI. Compelling Need: "Compelling Need" means the

existence of a specific compelling interest which, in the admin-

istration of justice, is substantial enough clearly to override

the presumption that all court records are open to the general

public. Specifically, in order to overcome the presumption of

openness, a moving party must meet all of the following elements:

^ ^



(ii) No less restrictive alternative would protect the

greater interest and the interest in the administration of

justice; and

(iii) Closure would effectively protect the greater

interest and the compelling interest in the administration

of justice without being overbroad.

fLqi. Court Records: For purpose of this rule, the term

"court records" shall include all documents and records of any

nature filed in connection with any matter before Lany civill A

914^y.r4¢^ /01t /¢oyiylty court in any jurisdiction in the State of

Texas. This rule shall not apply to discovery materials simply

exchanged between the parties and not filed with a court, or to

documents filed with a court in camera, solely for the purposes

of obtaining a ruling on the discoverability of such documents.

erson, whether or not a partv or intervenorat the hear

enforce the order.]



or intervenor) may appeal a sealing order or any order granting

or overruling a motion to dissolve[, alter, vacate, or enforce] a

sealing order from any ^l^¢^^`^¢^̂ /¢^t/¢¢}d^i^}^ [civill court pursuant

to Tex. Civ. Prac. & Remedies Code § 51.014(4). Upon any such

appeal the trial court's failure to make the specific findings

required in paragraph c shall never be harmless error and shall

be reversible error.



The purpose of these tentative recommendations is to
stimulate debate and comment before final resolution
of Committee recommendations. Thus, this tentative
listing does not reflect unanimity of opinion among
Committee members on each and every recommendation.

Tentative Recommendations For Public Comment
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Philadelphia, Pennsylvania 19106-1722

(215) 597-3320
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the provision to defeated attempts, often after complex
argument in federal district or even appellate court
before remand to state court, appears to be distressingly
low. "[T]he statute's utility is greatly outweighed by
the confusion it has engendered." C. Wright, The Law of
Federal Courts 39, at 225 ( 4th ed. 1983).

(d) Confidentiality of Discovery Materials

^ Federal courts should continue to use protective

orders to preserve the confidentiality of

sensitive materials in order to expedite
discovery. In order to avoid duplicative

discovery, however, courts that enter such

orders should freely modify them to permit

access to discovered information by litigants in

other cases unless such information would not be

discoverable in those cases. Access for other

litigants to relevant, otherwise discoverable

information should be denied only for especially

good cause (e.g., protection of confidentiality

of settlement discussions or statements made in

voluntary alternative dispute resolution

proceedings), but may be limited (as by

requiring specific requests rather than opening

files to later litigants) when AU parties to

the first litigation oppose access or

confidentiality was a condition of settlement.

Particularly in complex litigation, confidentiality

of materials produced through discovery can assume

substantial importance. First, when (as is often true)

litigation makes inquiry into sensitive materials,

assuring confidentiality by using protective orders may

facilitate the discovery process by reducing concern for

publicity as a possible reason to resist discovery.

Second, when the same issues arise in several related

cases, sharing of information can make litigation more

accurate and less expensive by avoiding need for duplica-

tion of effort -- unless defendants feel a need to resist

the sharing. In some cases, such as those involving

product safety, there is also a public interest in

availability of information.

It is not easy to generalize about how to strike

appropriate balances in the many different kinds of

situations in which there will arise questions of

confidentiality of sensitive discovery information that

could be of value to other litigants, regulatory

authorities, and the public. Denial of e e a access by

protective orders can serve legitimate interests, such as

the protection of trade secrets, as well as easing the

73



discovery process. It is, of course, basic that
confidentiality orders in one litigation cannot deny to
different litigants information that they would otherwise
have been able to obtain by regular discovery processes.
But there are public as well as private interests in
expediting proceedings and settlement; consequently, not
AU information revealed in the course of one litigation
should automatically be open to the public or to other

litigants who might find it useful. Such legitimate
reasons for confidentiality raise concern about some
aspects of H.R. 129, proposed legislation that would limit
protective orders in product liability cases; the
supporting memorandum by Associate Reporter Marcus
discusses the bill and recommends against changing
legislatively, for one class of cases, present gene,r5l
practice -- which does often permit access already.7

^ The Committee encourages (a) the "tracking" of

cases by level of complexity, (b) early judicial

involvement to control the pace and cost of

complex cases, (c) staged discovery, and (d) the

training of judges in appropriate techniques of

case management.

over the past 10 to 15 years, district courts have

expedited litigation by taking an increasingly active

role in the management of litigation. These efforts were

facilitated by the 1983 amendment to Federal Rule of Civil

Procedure 16, and should be continued.

More specifically, a recently issued report by a

task force of the Brookings Institution and the Foundation

for Change extensively studied means of reducing delay and

cost in civil litigation. Among the most promising

measures identified was "tracking" or "differentiated case

management," like that successfully used in New Jersey to

classify cases as simple, standard, or complex. Depending

on the classification, different time limits for discovery

and trial can apply; and complex or hotly contested cases

can call for judicial management measures such as early

status conferences, targets for completion of various

pretrial stages, and close supervision of discovery,

including prompt decisions on discovery issues by one

judicial officer primarily responsible for discovery

75. For a general discussion of this area, see Marcus,

Myth and Reality in Protective Order Litigation, 69

Cornell L. Rev. 1 (1983).
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January 10, 1990

Charles Herring, Jr., Esq.

Jones, Day, Reavis & Pogue

301 Congress Avenue

Re: Proposed Rule 76A

Dear Mr. Herring:

I am writing to endorse the comments of Gale R.

Peterson in his letter dated December 19, 1989. I feel very
strongly that an amendment such as that attached to Mr.
Peterson's letter is imperative if extremely unfortunate, and

probably unintended, ancillary results of the new rule are to be
avoided.

Mr. Peterson made some excellent points in his
letter. I would only like to add an emphasis on the fact that

the ability to protect the investment of time and capital which
is involved in developing new technology and other valuable
information is a strong stimulus to our society and its
economy. It makes researchers, entrepreneurs and others willing
and able to spend such time and capital without fear of

undercutting by those who would not have to price so as to recoup

research costs. The ability to protect such information by means

of confidentiality has become increasingly important in recent

years, during which new kinds of technology. difficult to really

adequately protect by traditional means, such as patents, have
been developed.

I believe that, in the absence of an amendment as

proposed by Mr. Peterson, the proposed new rule, while directed
to a worthwhile general goal, would have a stifling and

detrimental effect on the creative efforts necessary for our

state and country to remain in the ranks of the innovators, and

reverse the current trend toward becoming a consumer nation.

As Mr. Peterson has mentioned, the Intellectual

Property Law Section is precluded by State Bar regulations from

lobbying as a body. There is, however. no doubt in my mind that



Charles Herring, Jr., Esq.

January 10, 1990

Page 2

the vast majority of our members would agree with the position

expressed by Mr. Peterson.

MEA:rb

cc: IPLS Council Members



214/953-6030

DALLAS, TEXAS 75202

(214) 953-6000

December 29, 1989

Mr. Charles M. Herring, Jr.

Jones, Day, Reavis & Pogue

301 Congress Avenue, Suite 1200

Austin, TX 78'701

Mr. Charles E. Morris

Morris, Craven & Sulak

600 Congress Avenue, No. 2350

Austin, TX 78701

Re: Proposed Rule on Court Records

Dear Chuck and Lefty:

TELE% 73-365

TELECOPIER-1214) 953-5822

At the risk of further burdening your task and the record, I

think the proposed rules should perhaps say something about

settlements since that was specifically addressed in the statute

passed by the legislature.

My thought was expressed at our December 15, 1989 meeting.

That is, that a settlement agreement should be part of the public

record if (1) the settlement agreement is filed; (2) any person

seeks to enforce the agreement in a judicial proceeding; or (3)

court approval of the settlement agreement is sought by any person.

As I recall, there was also some comment made about providing in

the rule that a settlement agreement is unenforceable to the extent

that it prohibits parties or their attorneys from discussing the

facts of a case or sharing documents exchanged during discovery

which were not the subject of a protective order.

The specific language I would propose is:

(f) A settlement agreement is public information if (a) it

is filed in connection with any matter before any civil court

in the State of Texas; (b) court approval or disapproval of

the settlement agreement is sought by any person; and (c) any

person seeks to enforce any provision of the settlement

agreement.



Mr. Charles M. Herring, Jr.

Mr. Charles E. Morris

December 29, 1989

Page Two

I have not attempted to draft language regarding the public

policy issue of enforcing secrecy agreements contained in
settlement documents. I know others of our group are interested

in that issue and I would leave it to them to propose specific

language.

Thanks again for all your consideration and if I may provide

any further information, please do not hesitate to contact me.

Very truly yours,

L. Babcock

CLB/den2109

cc: Justice Lloyd Doggett

Justice Nathan L. Hecht

Justice David Peeples

Judge Solomon Casseb, Jr.

Mr. Luther H. Soules

Mr. David Perry

Mr. David Chamberlain

Mr. David H. Donaldson, Jr.

Mr. Kenneth Fuller

Mr. Brian Webb

Mr. Thomas Leatherbury

Representative Orlando Garcia



February 20, 1990

Mr. Charles J. Herring, Jr.
Jones, Day, Reavis & Pogue
Suite 1200
301 Congress
Austin, TX 78701

Dear Sir:

Sherwood Medical Company is located in Commerce and as employees of
the company, we have an ongoing and vital interest in matters which

might well adversely affect our business. We have been informed
that the Supreme Court Advisory Committee is in the process of

formulating guidelines for determining the rules which apply to the

sealing of court records relating to settlement agreements. We
believe that the outcome of the Advisory Committee deliberations
regarding changes in rules and procedures could significantly
influence the climate in which we manufacture and sell our products.
For this reason, we are writing to ask that our concerns be given
your closest attention.

We urge the Advisory Committee to be sure that the final rules are

drawn so as to protect trade secrets and other sensitive information
which, if disclosed, would be detrimental to the conduct of
legitimate business in Texas. We also point out that courts have

long recognized the utility of sealing records as an incentive to

the parties to settle out of court.

We urge you to take into consideration the need for limiting

disclosure of discovery materials and trust you will agree that any

right of public access ought not to apply to the data yielded by the
discovery process.

Please be good enough to keep us advised of developments, and we

thank you in advance for your consideration of our concerns.

Very truly yours,

JIB/sf



November 17, 1989

Charles Herring, Jr.

JONES, DAY, REAVIS & POGUE

301 Congress, Suite 1200

Austin, Texas 78701

Re: Proposed Supreme Court Rule Regarding Sealed Court

Records

Dear Chuck:

Thank you for sending us the materials in connection with

the Supreme Court Ad Hoc Committee on sealing court records. As

you know, the Texas Association of Defense Counsel has asked that

we monitor the Committee's work and to the extent that the

Committee will consider our input, participate in the Committee's

work in connection with drafting the new rule.

Having just received the voluminous materials you sent us,

we have not yet had an opportunity to digest all of this

information. We would additionally like to circulate this

information to interested members of the TADC for their input in

formulating a new rule. Accordingly, we certainly hope that the

Committee will have one or more additional public hearings beyond

the initially scheduled session on November 18 in order to allow

us the opportunity to present another view on the new rule.

Nevertheless, individually and not on behalf of the TADC or any

other organization, we would like to offer a few preliminary

observations and thoughts for your consideration.

First, while it is apparent that there are important

considerations in favor of open access to court records, we would

hope that the Committee would also recognize that there are some

important countervailing considerations in many cases. While

John McElhaney's materials are well presented from an advocate's

point of view, there are other points that should be considered.
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The fundamental interest of our citizens in the right of

privacy has been recognized by the United States Supreme Court

and the Texas Supreme Court. $2a, eTcr., Griswold v. .onn _.-i cnt,

381 U.S. 479 (1965); Billings v. Atkinson, 489 S.W.2d 858 (Tex.

1973). The fact that one party has decided to sue another and

make scandalous or frivolous allegations in the public record

should not mean that the person wrongfully attacked should

forever lose his or her right of privacy associated with the
matter. It is generally accepted that suing for defamation as to

remarks made in connection with court proceedings is almost

impossible. Accordingly, if a court ultimately concludes that

false, deliberately scandalous and injurious accusations have

been made and papers filed of record, it would seem that arguably

some remedy should be preserved to protect the aggrieved party

whose right of privacy has been violated from having such

scandalous remarks preserved in the public record forever.

Second is the compelling interest in encouraging
settlements. Various decisions have addressed the court's
legitimate interest in encouraging settlement of lawsuits.
Fernandez v. Telles, 663 S.W.2d 91 (Tex. App. - El Paso 1983, no
writ) (even the strong policy of DTPA statute to protect

consumers does not overrule stronger policy of the law favoring

settlements); Bass v. Phoenix Seadrill/7R Ltd., 749 F.2d 1154

(5th Cir. 1985) (public policy favors voluntary settlements which

obviate the need for expensive and time consuming litigation).

Settlement considerations are even more important today with the

overwhelming dockets of some of our courts. In certain

instances, a party cannot settle a matter by means of a public

settlement even though the claim may be wholly frivolous without

opening the floodgates to an endless series of additional
frivolous claims. As to the language of the proposed statute -

which refers to court "records" - the proposed rule should not

address settlements or any other documents that are not filed of
record.

Thirdly, consideration should be given to those situations

traditionally involving sealed records. If the Committee chooses

to consider eliminating sealing in those cases or changing the

law applicable to those situations, I would think that the

decision should be made only after allowing several other

segments of the Bar actively involved in such litigation to have
full input into the rule drafting process.
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For example, the area of trade secrets is an area of much

concern involving the formulation of this new rule. Texas law

recognizes the existence of and the right to protect legitimate
trade secrets. Spa, e.g.,.Hyde Corp. v. Hu h_in ., 314 S.W.2d
763 (Tex. 1958). Compare Automatic Drillina Machines, Inc.

Mi, 515 S.W.2d 256 (Tex. 1974) (public disclosure of trade

secrets should be prohibited except where indispensable for the

ascertainment of truth). This is one example of where sealed

documents may be absolutely essential. However, under Mr.
McElhaney's proposal, it is unclear whether such an example would

meet the compelling need test he proposes. A rule precluding

sealing of appropriate documents in trade secret litigation could

well eliminate the possibility of any party successfully suing to

protect the property rights if the owner of the trade secret

knows that the very act of suing would risk public disclosure of
the matter sought to be protected. Texas law currently
recognizes this need in Rule 507 of the Texas Rules of Civil
Evidence wherein courts are allowed to take appropriate
protective measures in trade secret cases. Tex. R. Civ. P.
166b(4) expressly authorizes trial courts to issue "any order in

the interest of justice to protect . . . property rights" and

further provides that the trial court may limit the distribution
and disclosure of discovered documents. Presumably, such
measures would, and should, include sealing records and
conducting in camera proceedings.

It seems to me that the Texas Supreme Court has already

provided guidance in the trade secrets area and has reaffirmed a

litigant's right to a protective order in this regard. Garcia v.

Peeples, 734 S.W.2d 343 (1987) ("Such an order would guard GMC's
proprietary information, while promoting efficiency in the trial
process").

Along these lines are the areas of family law wherein

records are sealed for the protection of parties, especially
children in divorce and adoption matters. See, e.g., Texas
Family Code § 51.14, S 51.16 (Vernon's Supp. 1989); Local Rules

of Civil Procedure and Rules of Decorum, District Courts of
Travis County, Rule 14.01. Considerations of such matters must
be incorporated into drafting of the new rule.
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Moreover, the proposed rule should recognize the unique role

the trial court plays in controlling their own records. See,

e.g.,.Nixon v. Warner Communications, Inc., 435 U.S. 589, 598

(1978); In Re Reporters Committee, 773 F.2d 1325 (D.C. Cir.

1985). As with many other trial matters, substantial discretion

should be vested in the trial court. Such will insure that the

trial judge will have the particular facts of each case in order

to make a proper decision. It is doubtful the Committee will be

able to consider the diverse and unusual factual settings that

the trial courts of Texas will likely encounter. I rather think

at this point that it may be unwise to tie the trial judge's

hands.

Even John McElhaney's brief makes clear that the United

States Supreme Court has not yet decided whether there is a

constitutional right of access to civil court records. Neither

has the Texas Supreme Court decided such issue. Accordingly,

because of the many undecided issues in this area of the law, the

rule should not tie the hands of the trial court by codifying a

particular interpretation of the law which is unclear at this

time. For example, although Mr. McElhaney cites a number of

cases holding or suggesting that there is a First Amendment right

of access to civil court records, other cases have reached.the

opposite conclusion. See, e.g., Wilson v. American Motors Corp.,

759 F.2d 1568 (11th Cir. 1985); In Re ReFor__rs Committee, 773

F.2d 1325 (D.C. Cir. 1985); Be low Broad_as-inq Corp. v. Clark,

754 F.2d 423 (5th Cir. 1981).

With respect to the proposed text of the rule submitted by
John McElhaney, several concerns come to mind. However, please
realize a full opportunity to analyze the rule and its
ramifications has not been made. A provision for an in camera

presentation of at least certain materials should be provided

instead of the proposal that the motion, hearing and order all
remain public. Otherwise, the purpose for the hearing would be

self defeating through public disclosure at the hearing. There

further may be times when the 72 hour notice requirement would be
impractical. Accordingly, a provision should be added for

avoiding this notice requirement upon appropriate showing. And

most importantly, "the compelling need" test would appear as a

practical matter impossible to meet. A showing of "serious and

imminent threat to the administration of justice" is not the

proper standard by which trial courts should address the sealing

of records issue inasmuch as such standard is too stringent.
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Thank you again for the short opportunity to review the

materials the Committee has accumulated to date. I hope that you
and the Committee will consider the enclosed preliminary
observations. The TADC is certainly interested in analyzing this

issue in detail and would like an opportunity to present a

thorough evaluation of the proposal. Feel free to call our
office if we can provide any additional information or
assistance.

, ,.

David E. Chamberlain

Gordon McHaney

DEC/JGM/bes



December 6, 1989

VTA RAND DELTVERY

Charles Herring

JONES, DAY, REAVIS & POGUE

301 Congress Avenue, Suite 1200

Austin, Texas 78701

Re: Proposed Rule 76a

Dear Chuck:

Enclosed please find my proposed Texas Rule of Civil
Procedure 76a: Sealing Court Records.

I have thoroughly reviewed the drafts of David Perry and

Luke Soules and the revised draft of John McElhaney. I find good
things in each of them.

My proposed draft generally tracks John McElhaney's. In
fact, I do not have a whole lot of changes to that draft, but I
do have some important ones.

First, I believe that sealing of court records should be

within the discretion of the court subject to the guidelines

specifically set forth in Rule 76a. There is no possible way

that this committee or the Supreme Court can anticipate the

myriad of situations that trial judges will be confronted with

over the coming years. I do not believe that tying the hands of

our trial judges to deal with these situations will serve the
administration of justice. My paragraph a.1. reflects that
consideration.

Second, I do not believe that the moving party should be

required to prove a compelling need by clear and convincing
evidence. Clear and convincing evidence is a standard
inconsistent with all general notions that a civil court balances

the respective interests of the parties and the general public in
every case. To require a showing by clear and convincing

evidence tends to downplay the interests of individuals who bring
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or defend litigation. My paragraph a.l. reflects that
consideration.

My clients and colleagues are also concerned that
proprietary information has.not been adequately considered in
proposed drafts to date. Therefore, I have added a specific
subparagraph in this regard, and I believe that it is consistent

with the Texas Rules of Civil Evidence. You will note that the

protection of trade secrets, intellectual property and other

proprietary information can be sealed only if sealing does not

pose an immediate and identifiable threat to the public health,

safety and welfare of the general public. I believe that should

cover the concerns expressed by David Perry and others.

I also believe that the rule should be consistent with the

entirety of Article 5 of the Texas Rules of Civil Evidence which
covers privileges. If Rule 76a and the civil evidence rules are
inconsistent, it can only lead to confusion and consternation of

litigants, the practicing bar and the trial and appellate courts.

My paragraph a. reflects that consideration.

I agree with David Perry that some special consideration

should be given to persons who are victims of sexual assault or
sexually related offenses. My paragraph a. also reflects that.

My paragraph a. also recognizes that neither this committee

nor the Supreme Court can possibly anticipate every situation
that may be confronted by the trial bench. This rule should
reflect confidence in the trial bench to properly weigh the

interests of the public versus individual litigants. I sincerely

believe that if we cannot trust our trial judges in this regard,
all is lost anyway.

I have retained John McElhaney's other provisions regarding

"no less restrictive alternative" and "sealing will adequately

protect the specific interests without being overly broad."

I agree with David Perry's definition of "Court Records." I

think the purpose of the rule will be defeated if the court can

only seal what's actually at the courthouse as opposed to what is

still in the possession of counsel. As you know, the court may

decide early in the case to require the defendant manufacturer to

reveal its trade secrets to the injured plaintiff. This may be

proprietary information that does not pose a threat to the
general public. If the court can only seal its own records and

not seal the discovery, then our rule does not accomplish
anything. My paragraph 2. reflects that consideration.
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I have made two other changes to John McElhaney's provision
regarding the "hearing." I believe David Perry and Luke Soules'

suggestion that the hearing may be conducted on affidavits if the

affiant is present and available for cross examination. I have

also added the provision that, during this hearing, the court

records should be examined by the court in camera. I say this

for the reason that if the inspection is not done in camera, then
any person opposing sealing will have full access to the records
during the hearing. My paragraph b.1. reflects that
consideration.

I have made no other significant changes to the McElhaney
revised draft.

On a final note, I would urge the committee to carefully
consider this state's legitimate economic interests and the

protection of proprietary information. I do not believe this
state wants to be the first to go on record stating that trade

secrets are not trade secrets. As you know, we have too many new

industries that are attracted to this state, and we should not do

anything to impede the progress of rational economic development.

I ask that you please distribute this letter and the

proposed rule as soon as possible to all members of the committee
and other interested parties.

DEC/bes

Enclosure



PROPOSED TEXAS RULE OF CIVIL PROCEDURE 76a:

SEALING COURT RECORDS

1. Compelling Need: "Compelling Need" means the
existence of a specific interest which, in the discretion of the

court, overrides the presumption that all court records are open
to the general public. The burden of proof is on the moving
party to show by a preponderance of the evidence that:

(

(a) sealing is necessary to protect those matters

privileged under Article V of the Texas Rules

of Civil Evidence or under other statute or
law; or

(b) sealing is necessary to protect specific
property interests, including trade secrets
and intellectual property; or

(c) sealing is necessary to protect the identity
or privacy of an individual who has been the
subject of a sexually related assault or
injury; or

(d) a specific interest of the person or entity

sought to be protected by sealing of the

court records outweighs the public interest

in open court records; and

e) no less restrictive alternative will
adequately protect the specific interests of

the person or entity sought to be protected;
and

(f) sealing will adequately protect the specific

interest of the person or entity sought to be

protected without being overly broad.

2. (_o ur _ R__o ds : For the purposes of this rule, the

term "Court Records" shall include all documents and records of

any nature filed with the clerk of the court in connection with

any civil matter before any court of record in any jurisdiction

in the State of Texas. The term also includes those records of

court proceedings such as interrogatories and answers thereto,

requests for admissions and responses thereto, requests for

production and responses and production made pursuant thereto,
deposition transcripts, and similar records which record any
matter taken pursuant to court authority although the
documentation may remain in the custody of counsel. The term
does not apply to documents filed in court in camera solely for

the purpose of obtaining a ruling on the discovery of such
matters.

1



b. Unless provided to the contrary by statute or other
law, before a judge may seal any civil Court Records, the
following prerequisites must be satisfied:

1. Hearin;: A hearing must be held in open court,

open to the public, at which time any person desiring to oppose

the sealing of Court Records, whether or not a party to the suit,

may appear and have an opportunity to be heard. Affidavits may

be received into evidence if the affiant is present and available
for cross examination. The court shall conduct an in camera

inspection of the court records sought to be sealed before ruling
on the motion.

2. Notice: The party seeking sealing must file a

written motion in support of the sealing request, which motion

shall be open to public inspection. The moving party shall post

a public notice at the place where the notices for meetings of

county governmental bodies are required to be posted, stating

that a hearing will be held in open court on a motion to seal

Court Records in the specific case, stating that any person has

an opportunity to appear and be heard concerning the sealing of
Court Records, and stating the specific time and place of the

hearing, the style of the case, and the case number. The written

motion in support of the sealing request shall be filed and the

public notice shall be posted at least three working days prior
to the hearing. Immediately after posting such notice, the

moving party shall file a verified copy of the notice, as posted,

with the clerk of the court in which the case is pending, stating

that notice under this rule has been provided. Such notice shall

not be sealed, but shall remain open to public inspection.

3. Ex Parte Sealing Order: Upon a finding of
compelling need, a district or county court may issue an ex parte
order sealing Court Records without holding a hearing or
requiring notice as provided in paragraphs (b)(1) and (b)(2)
above. Such an ex parte order shall expire no more than three

working days after its issuance and shall be void and of no force

and effect unless it has been reissued following the hearing and

notice provided for in paragraphs (b)(1) and (b)(2) above. An ex

parte order sealing Court Records must contain the findings
required by paragraph (b)(5) and must be open to public

inspection as required by paragraph (b)(6).

4. Findinag: In order to seal Court Records, the

court must make specific findings that a Compelling Need as

defined herein for sealing has been shown.

5. Sealing Order: If, after hearing all the evidence
concerning sealing Court Records, the judge concludes that a

Compelling Need as defined herein has been shown, the judge may

grant an order dividing the Court Records into two files: one

kept open to public inspection and the other containing only
those limited portions of the Court Records for which a

2



Compelling Needs for sealing exists. Such order, if granted,
shall be specific, stating the case number, the style of the

case, the specific findings made at or after the hearing, the

conclusions of law, the specific limited portions of the Court

Records which are to be sealed, and the time period for which the

sealed portion of the Court Records is to be sealed. Under no

circumstances may the sealing order be sealed; it must remain in

the open, public portion of the file.

c. Continuing .T,riGdi ion: A trial court that enters a
sealing order maintains continuing jurisdiction to enforce,
alter, vacate, or reinstate that order.

d. Annpal: Any person who has requested or objected to a
sealing order, whether or not a party to the original suit, may

appeal a sealing order or any other order granting or overruling

a motion to dissolve a sealing order from any district or county

court pursuant to Tex. Civ. Prac. & Remedies Code § 51.014(4).

Upon such appeal, the trial court's failure to make the specific

findings required in paragraph (b)(4) shall never be harmless

error and shall be reversible error.

3



DOUGLAS O.CORDERMAN

DIRECTOR

Mr. Charles J. Herring, Jr.

Co-Chairman

Texas Supreme Court Advisory Committee

Jones, Day, Reavis & Pogue

Suite 1200, 301 Congress

Austin, TX 78701

Dear Mr. Herring:

I am writing to you in your capacity as co-chairman of the

Texas Supreme Court Advisory Committee on protective orders to

express our company's views on this important subject.

Emerson Electric Co. is a major American electrical and

electronic manufacturing company with annual sales of $7 billion,

70,000 employees and hundreds of plant and office locations

throughout the United States. Two of our plants are in Texas,

our Appleton Electric Co. unit in Stephenville and our

Therm-O-Disc unit in El Paso, as well as more than 25 branch

offices and service centers scattered throughout the state.

A significant portion of our sales are made in Texas since

we sell to the oil field, construction and chemical industries.

We also sell a wide variety of consumer products in Texas,

including brand names like Sears Craftsman Power Tools, Skil

Tools and In-Sink-Erator garbage disposals.

We understand that your committee is working to develop a

new rule governing the sealing of court records in Texas civil

courts. Emerson urges that any changes to the existing practice

be as minimal as possible, particularly with regard to the

definition of "court records". We understand the committee has

been given proposals to expand the definition of "court records"

to include discovery documents and settlement agreements within

the scope of any new rule. Emerson strongly opposes such

expansion as an infringement on constitutionally protected

privacy rights, because of the impropriety of treating private

discovery materials as public records and for all the policy

reasons for maintaining the confidentiality of settlement

agreements. Most of all we oppose expansion of the definition of

"court records" because it is counterproductive to the whole idea

of settlements.
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Courts historically favor settlements between the parties.

Settlements ease their case loads, provide for a speedier

resolution to disputes, and frequently reduce the total cost to

the parties by minimizing legal expenses and avoiding excessive

verdicts. One of the principle reasons parties are willing to

settle is because the settlement terms remain private. If this

condition were to change, companies such as Emerson would be much

more reluctant to settle. Privacy and the protection of trade

:cc:t2t5 are 'worth something. If we do not get these in a

settlement, settlement is much less attractive. Courts have long

recognized this point.

Another point of great concern to our company is that

open-ended access to information is an invitation to plaintiff's

attorneys to market and exchange confidential documents for

monetary gain.

At the federal level a Federal Court Study Committee has

recently recommended that protective orders and sealing of

settlements are essential to the effective functioning of the

judicial process. We believe this is equally true in Texas.

Thank you for this opportunity to comment. I hope and trust

your committee will consider Emerson's views in its

deliberations. Please contact me if you wish additional

information.

Sincerely,

DGC:pb



February 20, 1990

Mr. Charles J. Herring, Jr.

Jones, Day, Reavis & Pogue

Suite 1200

301 Congress

Austin, TX 78701

Dear Sir:

American Home Food Products, Inc. is located in Ft. Worth and as the Manager of

this facility, both I and my company have an ongoing and vital interest in

matters which might well adversely affect our business. We have been informed

that the Supreme Court Advisory Committee is in the process of formulating

guidelines for determining the rules which apply to the sealing of court records

relating to settlement agreements. We believe that the outcome of the Advisory
Committee deliberations regarding changes in rules and procedures could
significantly influence the climate in which we manufacture and sell our

products. For this reason, we are writing to ask that our concerns be given

your closet attention.

We urge the Advisory Committee to be sure that the final rules are drawn so as
to protect trade secrets and other sensitive information which, if disclosed,
would be detrimental to the conduct of legitimate business in Texas. We also
point out that courts have long recognized the utility of sealing records as an
incentive to the parties to settle out of court.

We urge you to take into consideration the need for limiting disclosure of
discovery materials and trust you will agree that any right of public access
ought not to apply to the data yielded by the discovery process.

Please be good enough to keep me advised of developments, and we thank you in
advance for your consideration of my companys concerns.

Very truly yours,

"
Ronald D. DeVoe
Vice President
Plant Manager

RDD/lbj
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particular suit, and not for general dissemination to the public
at large.

Unfortunately, some attorneys are motivated to exchange this

data among themselves, and to take advantage of lawsuit

disclosures by trading in that information for personal monetary

gain.

As I am sure you know, the Federal Court Study Committee,

created by Congress, recently recommended that protective order

and sealing of settlements are essential to the effective

functioning of the judicial process. I would urge your committee

to adopt the same view, and that the committee do what it can to

encourage the Supreme Court to recognize the need to protect

confidentiality through protective orders and the sealing of

documents.

Very truly yours,

JE:tln



February 20, 1990

Re: Protective Orders and Settlement Agreements

Mr. Charles J. Herring, Jr.

Jones, Day, Reavis & Pogue

Suite 1200

301 Congress

Austin, Texas 78701

GALVESTON, TEXAS 77553

Dear Mr. Herring:

I am writing you in your capacity as cochairman of the
Advisory Committee to the Texas Supreme Court. The state court
discovery process in Texas is currently limited only by the

"relevancy" standard of Rule 166b, and miscellaneous privileges

recognized by that rule. Parties on either side of the docket

often are obliged to produce and divulge data and documents which
most lay people consider highly sensitive, such as income tax
records, financial records, and proprietary information of a
business. If a business has to reveal how much it costs to make
a given product, its competitors may gain an unfair advantage in

the market place. A manufacturer's ability to compete may be
severely compromised by disclosure of its trade secrets and other
technical production data. A student suing a public university
and its faculty in civil rights on a disciplinary problem may

want a settlement which requires all parties to keep the

settlement terms confidential, and protect the student's

standing. Any number of scenarios occur in which confidentiality

is critical.

For a variety of reasons, protective orders and settlement
agreements often protect trade secrets and other sensitive data.

On the other side of the coin, there is really no overriding
public purpose to be served by compromising this confidentiality.

The courts have for many years recognized the need to
protect the parties by sealing documents and honoring

confidentiality orders and agreements. The courts have in

essence recognized that this information could harm privacy and

reputation, on one hand, while on the other the data is not

public data. That is, it would not have been disclosed but for

litigation, and the disclosure was made only for the purpose of a



San Antonio, Texas 78205-1538
Phone:(512)5545327
Fax:(512)228-8395

Edward Fiorito, Chairman-Elect
Dresser Industries, Inc.

1600 Pacific Avenue

Dallas, Texas 75201

Phone: (214) 740-6901

Fax: (214) 740-6959

Houston, Texas 77057
Phone: (713) 266-5593
Fax: (713) 266-5169

COUNCIL

December 29, 1989

Mr. Charles Herring, Jr.

Jones, Day, Reavis & Pogue

301 Congress Avenue

Suite 1200

Austin, TX 78701

RE: Revised Proposed Texas Rule of

Civil Procedure 76a

Dear Mr. Herring:

Mr. Gale R. Peterson has written to you on

December 19 concerning the Proposed Texas Rule of

Civil Procedure 76a: Sealing Court Records. He has

expressed his concerns about the loss of valuable

trade secret rights, a concern which I share.

An exception to this rule for trade secrets

would be appropriate. However, if an exception is

not possible at this time, then the amendment

proposed in Mr. Peterson's letter to you of December

19 should be given every possible favorable

consideration.

Thank you.

Edward (r. Fiorito

EGF:deh

cc: Officers and Council Members
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ALAN H GORDON

FLOYD R NATION

WAYNE M. HARDING
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PAUL S MADAN

CHICAGO OFFICE

STREET ADDRESS 800 OUAKER TOWER

December 26, 1989

Charles Herring, Jr., Esa.

Jones, Day, Reavis & Pogue

301 Congress Avenue

Austin, TX 78701

Re: Proposed Rule 76a

Dear Mr. Herring:

I wish to endorse fully the comments of Gale R. Peterson in

his letter to you dated December 19, 1989, as well as Mr.

Peterson's proposal amendment of David Chamberlain's draft of

proposed Rule 76a -- regarding trade secrets, confidential and

other proprietary information, or other intangible property

rights that would be lost or impaired in the absence of an order

protecting or preserving same.

If proposed Rule 76a does not provide "reasonable access to"

protective orders for trade secrets and confidential information,

then that rule might very well be an unconstitutional taking of

private property without just compensation. See U.S. Const.

amend. V and XIV, ^ 1.

As a matter of public policy, if the Texas courts do not

provide "reasonable access to" protective orders for trade

secrets and confidential information, legitimate businesses --

which make significant investments in developing trade secrets

and confidential information -- will locate outside Texas,

thereby hurting the Texas economy; and trade secret and

confidential information thieves and pirates will look to Texas



Charles Herring, Jr., Esq.
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for "political asylum" from traditional principles of business

ethics and morality.

If you have any doubt about the need for "reasonable access

to" protective orders for trade secrets and confidential

information, I suggest that you discuss the matter with your own

law partners who do intellectual property law work.

Very truly yo

. Goldstein

cc: Lefty Morris, Esq.

John McElhaney, Esq.

Kenneth D. Fuller, Esq.

David E. Chamberlain, Esq.

David L. Perry, Esq.

Gale R. Peterson, Esq.

Chief Justice Thomas R. Phillips

Justice

Justice

Justice

Justice

Eugen A. Cook

Nathan L. Hecht

Lloyd Doggett

I:±LAB2±02.JGO



State of Texas

November 14, 1989

Anita Rodeheaver

County Clerk

P. 0. Box 1525

Houston, Texas 77251-1524

Re: Proposed Rule 76a

Sealing Court Records

Dear Anita:

I have had*an opportunity to review the proposed rule and it

leaves much to be desired when viewed in light of our needs in

the Probate area. The proposed rule fails to grasp the
present day procedures for processing of records in an urban
county.

Some of my own cogent comments and observations are:

1. The proposed rule fails to understand and take into

consideration the practical problems and logistics in handling
documents. The proposed rule needs to address two separate

issues in sealing records, i.e. (1) records already on file in

the courts system and (2) records to be filed where the

sealing order is sought at the time of filing. The practical

actions in handling the sealing of these records differ
considerably. A record which has been filed and then sealed

requires acts of removing and expunging them from existing
film records leaving gaps in sequencing and controls. This

rule would not be a problem where only paper records are
in existence. Where records have not been previously filed,

the process can be made easier by having the records submitted
in a sealed container for the Court's in-camera review and

entry of an order opening or allowing them to remain sealed.

2. The proposed rule fails to assure that proper notice is
obtained and does not furnish ample time to obtain such
notice. It would seem more appropriate to have notice of the

application to seal posted as in other Probate matters.

Persons desiring to object would then file an opposition to

the sealing. A hearing should not be set until at least 5

days following the return date of the posted notice. The
movant, or objecting party, would set the hearing directly

with the Court permitting the Court at its discretion and

availability to consider the matter.



3. The proposed rule fails to recognize the present existence of special

sealed records, i.e. mental health proceedings as well as other areas which

prohibit disclosure of public records.. Under the rule as written,
particularly the compelling need test, these records would not be entitled

to seal as they could not pass this test for sealing.

4. The proposed rule involving continuing jurisdiction appears to

contemplate that a Court will set a specific time limit on the seal. This
then places an additional burden upon the clerk to maintain the timing

sequence and then timely unseal. When records are to be unsealed no
consideration has been given as to how these records get into the system.

Again where only paper records exist, it does not raise a significant

problem, but filmed records and the large volumes in urban counties do

present a significant problem that has not been considered.

5. The proposed rule fails to provide a method for unsealing records and
sets no provisions as to what, when, or how it can be done. Again when
dealing with only paper records, this presents no problem. The rule, while
providing specific methods for determining the need to seal, fails to

set guidelines as to the basis and time frames for unsealing.

6. The proposed rule, while attempting to set out specific requirements for

proof in order to seal and definitions of these elements and bases,
appears, however, to be both vague and ambiguous. No writing exists to
instruct or provide guidance as to what the Courts must find under what

appears to be non sequitur and ambiguous bases. The wording under section
(c) and (e) appears to be astute, but what does it really mean? Does it
not now permit access to records which were allowed to remain under seal

when they were gauged against the common law right to privacy or access?

The very bases for sealing a record that has been used in the past would
now appear to be insufficient under the proposed rule.

I hope that those comments will be of some use to you.

Presiding State Statutory

Probate Judge

506 Family Law Center

1115 Congress Ave.

PG/mg



IN

Jett Hanna

Attorney at Law
1601 Rio Grande, Suite 415

Austin, Texas 78701

November 30, 1989

Mr. Charles F. Herring, Jr.

Jones, Day, Reavis & Pogue

301 Congress Avenue, Suite 1200

Austin, Texas 78701

I am writing to set forth an alternative to the "standard" that

might be enunciated under the new rules. My suggestion is.that

the new rules simply focus on the procedural reforms needed to

allow members of the press and other interested parties to make

their arguments as to why a record should be unsealed. The

thrust of my proposal would leave the resolution of the exact

standard for sealing or unsealing to currently existing statutes,

common law, and constitutional law. I believe that this proposal

is more in harmony with the constitutional and statutory duties

of the Supreme Court in developing rules of procedure. I also

believe that using this "standardless standard" will permit a
rational and considered determination of when the sealing of

records is appropriate and when it is not.

I want to go through a brief history of the Supreme Court's rule
making power and the ways that power has been exercised. Prior

to 1939, rules of procedure in Texas were a jumble of legislative

enactments. Braden, et al . , The Constitution of the State of

Texas: An Annotated and Comparative Analysis, 471 (1977). Art.

V § 2 5 of the Texas Constitution gave the Supreme Court authority

to promulgate rule of procedure "not inconsistent with the laws

of the State." In 1939, the Legislature passed a statute

conferring general rule making authority on the Supreme Court.

Tex. Rev. Civ. Stat. Ann. art 1731a. Despite the passage of this

statute, the Supreme Court was not able to override legislation

that conflicted with, a rule of procedure since such rules were

deemed to be "inconsistent with the laws of the State." E.g.,

Few v. Charter Oak Fire Ins. Co., 463 S.W.2d 424 (Tex. 1971).

This system of rule making worked relatively well, but still did
not vest complete authority over rules in the Supreme Court. In

1985, Article V, §25 of the Texas Constitution was repealed and,
simultaneously, the legislature passed a new rule making act for
the Supreme Court. Tex. Gov' t. Code Ann. §22.004 ( attached).

Th i s Ac; t permi ts the Supreme Court to make al 1 rul es of

procedure, and provides that Supreme Court made rules j f
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procedure override legislative enactments to the extent of

conflict. The rule making Act goes on to require that the

Supreme Court not enlarge or diminish any substantive rights

through the rule making authority delegated to the Supreme Court.

In sum, it is clear that under Texas constitutional law, the

legislature has the power to make rules of procedure for the

courts, and the legislature has chosen to delegate that rule

making authority to the Supreme Court insofar as the matters do

not affect substantive rights of litigants.

Enter the new legislative enactment Tex. Gov't. Code Ann.

§22.010, which requires the Supreme Court to "adopt rules
establishing guidelines . . . to use in determining whether in

the interest of justice the records in a civil case, including

settlements, should be sealed." While on first blush it may

appear that the Supreme Court has been del egated the abi 1 i ty to

create standards which could affect substantive rights, I would

submit that the wording of this statute and of §22.004 suggest

that the true legislative intent is for the legislature to

mandate that the Court adopt some rule of procedure clearly
addressing and providing for sealing of records. To interpret

the statute as requiring the Supreme Court to make rules which

would affect the substantive rights of the litigants would call

into question the entire scheme of rule making authority created

by the 1985 enactments. I believe that the Court can make a more

constrained interpretation that the "guidelines ... in the

interest of justice" that need to be set are procedural. The

fact that very few Texas cases have ever even reached the merits

of the claims by parties seeking unsealing of records gives

further credence to this interpretation.

It is my understanding that various bills were introduced, but

not passed, in the legislature this past session which

specifically attempted to set standards for sealing in specific

types of products liability cases. Numerous statutes focus on

the substantive issue, i.e., whether a court record should be

sealed in a particular case. If the Court adopts a broad

standard which challenges the substantive rights already dictated

by the legislature, I believe that there would be a substantial

risk that the judicial standard would encroach on legislative

perogative. For example, if the standard enunciated failed to

specifically take into account adoption records, and a court

later ruled in a particular case that the unsealing of an

adoption record was appropriate under the rule of procedure

standard, then substantive rights created by the legislature

protecting the privacy of certain individuals would have been

overridden by a Supreme Court created rule. Note, too, that an

explicit listing of all statutes repealed may be requirea under

§22.004(c) if the Supreme Court adopts a comprehensive standard.



Mr. Herring
November 30, 1989

Page 3

There will be justifiable confusion over the status of statutes

mandating sealing of adoption, juvenile, mental health, and other

similar records if a comprehensive standard is enunciated under

the rules of procedure without addressing what happens to current

statutes.

The only sections of Mr. McElhaney's proposal which I feel go to
a substantive right rather than a procedural right are §(c) and
§(e) of proposed Rule 76(a). Rather than go through such

specificity as to the Court's finding, I would propose a very
short §(c):

"Findings: In order to seal court records, the Court

must make specific, on the record findings of fact
demonstrating that sealing is permitted under

applicable constitutional, statutory, and common law,

that sealing the court record will adequately protect

any interest served by sealing, and that no less

restrictive alternative can adequately protect the

interest served by sealing."

I would strike §(e) in its entirety.

There has been much discussion of the abuses that have occurred

in sealing records, and certainly the persons who have been

aggrieved in this process can make the argument that there is

some need for the Supreme Court to "lay down the law" as to when

a record should or should not be sealed. I would submit,

however, that the primary problem at this time is that members of

the press and other interested parties have simply been unable to

make their common law and/or constitutional law arguments before

the Texas courts. If the lower courts are specifically required

to make findings of fact and to state their reasons for closing

records, I believe that Mr. McElhaney's briefs have amply

documented that a significant body of law already exists that

arguably sets forth necessary standards. Allowing the common

law/ constitutional law to develop through cases will allow the

Court in its traditional judicial role to fully consider claims

based on the First Amendment, on rights of privacy, and on

property rights. If the Supreme Court decides once and for all

the standard right now without having hard cases in front of it,

it may be locking into a system which would trample on the

substantive rights of parties.
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I appreciate your consideration of my proposal. If anyone has

any comments, I would be glad to discuss my ideas with them.

Sincerely,

Jett Hanna

JH/kg

kgnov/jh.2
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February 7, 1990

VIA FEDERAL EXPRESS

Charles Herring, Jr., Esq.

Jones, Day, Reavis & Pogue

301 Congress Avenue, Suite 1200

Austin, Texas 78701

Re: Texas Supreme Court Advisory Committee

Dear Mr. Herring:

Facsimile:

202 879-5200

I have followed with interest the efforts of the Texas

Supreme Court Advisory Committee to develop a proposed rule on

sealing court records. I understand that there have been

proposals to expand the definition of "court records" in the

original proposal -- which expressly excluded "discovery

materials simply exchanged between the parties and not filed with

a court" -- to include discovery documents. These proposals

would have a court apply the same "compelling need" standard in

deciding whether to protect discovery documents from public

scrutiny as it would in deciding whether to deny public access to

core public documents such as trial transcripts, evidence

presented to the court, and briefs filed on the court docket.

I believe these proposals are seriously misguided. In

a variety of contexts, American courts have recognized that

discovery documents are fundamentally different from materials

placed in the public record at trial or in pre-trial briefing.

Principles of public access applying to the latter materials

simply do not apply to discovery materials. Granting a right of

public access to discovery materials would threaten both

constitutionally protected privacy interests and the efficient

functioning of the judicial system. There is thus no

justification for applying the "compelling need" standard to

these materials.

In considering claims of a presumptive public right of

access to court materials, the Supreme Court has clearly drawn

the line at discovery documents. The Court has recognized a

first amendment right of access to actual court proceedings in a
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variety of contexts,l and has recognized a common law right to

inspect judicial records and documents,2 but has refused to

extend that right of access to pretrial discovery materials.

Thus, in Seattle Times Co. v. Rhinehart, 467 U.S. 20 (1984), the

Court stated that "pretrial depositions and interrogatories are

not public components of a civil trial" and that "restrictions

placed on discovered, but not yet admitted, information are not a

restriction on traditionally public source of information." Id.

at 33. It follows, said the Court, that a protective order pro-

hibiting the public dissemination of material produced in dis-

covery "is not the kind of classic prior restraint that requires

exacting First Amendment scrutiny," and that it is enough that

the protective order be based on a finding of good cause. Id. at

33, 37.

The lower courts too have overwhelmingly found dis-

covery materials to be outside the public's presumptive right of

access to judicial records. Thus, while the courts have recog-

nized a right of access to civil court proceedings,3 and have

recognized that materials produced in discovery may become

available to the public when used at trial4 or when relied on in

1 See Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555

(1980) (right to attend criminal trial); Press-Enterprise Co. v.

Superior Court, 464 U.S. 501 (1984) (right to attend voir dire

examination of jurors in criminal trial); Press-Enterprise Co. v.

Superior Court, 478 U.S. 1 (1986) (right to attend preliminary

hearings in criminal trial). These cases all involved criminal

trials; the Supreme Court has never found a first amendment right

to attend civil trials.

2 See Nixon v. Warner Communications, Inc., 435 U.S. 589, 597-

99 (1978) ( common law right of access to court documents exists

but can be overcome by a sufficient showing of need for confi-

dentiality.)

3 See, e.g., Publicker Industries, Inc. v. Cohen, 733 F.2d

1059, 1066-71 (3d Cir. 1984) (right of access to pretrial hearing

transcripts); Wilson v. American Motors Corp., 759 F.2d 1568,

1569 (11th Cir. 1985) (right of access to trial transcript and

documents filed in the case).

4 See, e.g., In re CBS, 828 F.2d 958, 959 (2d Cir. 1987)

(right of access to evidence presented in open court).

- 2 -
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ruling on dispositive pretrial motions,5 it is generally agreed

that there is no public right of access to purely pretrial

discovery materials. As the First Circuit stated after a

detailed review of the prior cases:

[D]iscovery is fundamentally different from

those proceedings for which a public right of

access has been recognized. There is no

tradition of public access to discovery and

requiring a trial court to scrutinize

carefully public claims of access would be

incongruous with the goals of the discovery

process. In view of these conclusions, we

decline to extend to materials used only in

discovery the common law presumption that the

public may inspect judicial records.

Anderson v. Cryovac, Inc., 805 F.2d 1, 13

(1st Cir. 1986).

It is immaterial in this regard whether the applicable

local rules do or do not require the filing of discovery materi-

als with the court -- in either event the materials are still

"fundamentally different." As the Supreme Court noted in Seattle

Times, even in those jurisdictions that require the filing of

5 See, e.g., In re Continental Illinois Securities Litigation,

732 F.2d 1302, 1308-09 (7th Cir. 1984) (right of access to

documents relied on in granting motion to dismiss claims); Joy v.

North, 692 F.2d 880, 893-94 (2d Cir. 1982), cert. denied, 460

U.S. 1051 (1983) (right of access to documents submitted in

support of summary judgment motion). But see In re Reporters

Committee for Freedom of the Press, 773 F.2d 1325, 1338 (D.C.

Cir. 1985) (rejecting these cases as inconsistent with Seattle

Times' reference to the admission of evidence as the "touchstone"

of a constitutional right of access).

6 See also In re Alexander Grant & Co. Litigation, 820 F.2d

352, 355 (11th Cir. 1987) ("appellants' common law right of

access does not extend to information collected through discovery

which is not a matter of public record"); F.T.C. v. Standard

Financial Management Corp., 830 F.2d 404, 408 (1st Cir. 1987)

(documents "used only in discovery" and having "no role in the

adjudicatory process" are outside the presumption of public

access); Joy v. North, 692 F.2d at 893 ("very different

considerations apply" to discovery documents and documents relied

on in adjudicating a case).
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discovery materials, the trial court has the authority to control

public access to the documents by issuance of a "good cause"

protective order. 467 U.S. at 33 n.19. No court has held that

the mere fact that discovery materials must be filed in a par-

ticular jurisdiction means that they are public records and a

court must find a "compelling need" to bar their disclosure. To

the contrary, it is precisely because the public filing of dis-

covery materials threatens litigants' legitimate privacy

interests that courts must safeguard those interests through the

entry of effective protective orders.'

Pretrial discovery materials are treated differently

from other court records for two fundamental reasons: litigants

have a legitimate expectation of confidentiality for materials

disclosed to an opponent in litigation, and discovery can proceed

efficiently only if the parties know that confidential materials

will be protected from public disclosure.

As to the former, the Supreme Court has noted that the

"sole purpose" of discovery lies in "assisting in the preparation

and trial, or the settlement, of litigated disputes." Seattle

Times, 467 U.S. at 34. A court must therefore have the ability

to protect against public disclosure of discovery materials in

order to prevent confidential and potentially damaging informa-

tion from being used for improper purposes.8 Various courts, in

fact, have noted that if confidential material disclosed to an

opponent cannot be protected by a court order, it might be

necessary to limit the scope of discovery allowed. See, e.g., In

re Halkin, 598 F.2d 176, 195 (D.C. Cir. 1979) ("A protective

order pursuant to Rule 26(c) may be the least intrusive means of

achieving the goals of protecting the fairness of the judicial

process and preserving the discovery system. . . . The only

' Thus, Texas R. Civ. P. 166b(5) authorizes a court, upon a

showing of "good cause," to issue a protective order restricting

the disclosure of discovery materials in order to prevent the

"invasion of personal, constitutional, or property rights." In-

cluding discovery materials within the scope of "court records"

covered by the new rule, thus applying a "compelling need"

standard, would be in direct conflict with this Rule.

8 See In re Alexander Grant, 820 F.2d at 355 ("Although

information exchanged in pretrial discovery would often generate

considerable public interest if publicly disseminated, private

litigants have protectable privacy interests in confidential

information disclosed through discovery.").

- 4 -
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plausible alternative to a protective order may be the denial of

discovery altogether.").

Quite apart from this, the public's interest in expe-

diting litigation also requires that the courts be able to

guarantee the confidentiality of discovery materials. As the

D.C. Circuit said in In re Halkin:

A smoothly operating system of liberal

discovery is in the interests of litigants

and society as a whole, for it contributes to

a full and fair airing of all material facts

in controversy. If parties are to be forth-

coming in responding to requests for dis-

covery, they must have fair assurance that

legitimate countervailing interests will be

protected, if necessary by a restraining

order.

598 F.2d at 195. In the absence of such protection, disputes

over discovery requests are likely to be even more bitter and

protracted than they ordinarily are and litigation will become

even more expensive and time-consuming for plaintiffs and

defendants alike. Such a result would benefit neither the

parties, the courts, nor the public in general.9

In light of this case law and these policy concerns,

the attempt to include discovery materials within the scope of

the new "compelling need" standard should be rejected. To do

9 See Anderson, 805 F.2d at 12 ("The public's interest is in

seeing that the [discovery] process works and the parties are

able to explore the issues fully without excessive delay. But

rather than facilitate an efficient and complete exploration of

the facts and issues, a public right of access would unduly

complicate the process. It would require the court to make

extensive evidentiary findings whenever a request for access was

made, and this in turn could lead to lengthy and expensive

interlocutory appeals . . .."); Zenith Radio Corp. v. Matsushita

Electric Industrial Co., 529 F. Supp. 866, 869 (E.D. Pa. 1981)

("The propriety and desirability of protective orders preserving

the confidentiality of documents containing sensitive commercial

information that are subject to discovery in complex cases is too

well established to belabor here. We are unaware of any case in

the past half-dozen years of even a modicum of complexity where

an umbrella protective order . . . has not been agreed to by the

parties and approved by the court.").

- 5 -
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otherwise would be contrary to long-settled-principles of law

permitting a trial court to protect confidential discovery

materials upon a showing of "good cause" and would seriously

impede the efficient litigation of cases in the Texas civil

courts.

Sincerely,

Lester C. Houtz
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Austi Texas 78701

\

Re: Proposed Texas Rule of Civil Procedure 76a:

Sealing Court Records

Dear Lefty:

I am troubled by the proposals for sealing court records to

the extent they mandate the public disclosure of a bonafide trade

secret. Trade secrets are valuable property rights which are

destroyed upon public disclosure, and are increasingly important

as Texas develops and attracts technology oriented businesses.

In my view, any procedure which would presumptively require

public disclosure of a bonafide trade secret would be an unconsti-

tutional taking of property. Many of the proposals that I have

seen for Rule 76a may be unconstitutional. I do recognize the

evil posed by the many over reaching claims of trade secret status

during litigation, but presumptively requiring disclosure of bona-

fide trade secrets is perhaps a greater evil.

Attached is a proposal which I believe might be added to the

draft under Paragraph a.2. I expect that in many cases the

parties would agree to treat certain material as a trade secret.

In the event that the parties cannot agree, the proposal allows

for a court determination and for the award of attorney's fees to

the party challenging trade secret status if it prevails (as a

deterrent). Of course, a defendant in a trade secret case usually

denies that anything constitutes a trade secret.
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Because I have not devoted much time to the enclosed pro-

posal, the language is rough. On the other hand, I believe any

rule which would presumptively make available to the public trade

secrets may be unconstitutional, and in practical terms, it would

surely significantly impede the progress of any litigation involv-

ing trade secrets.

Very truly yours,

Charles D. Huston

CDH/rh

cc: Gale Peterson, Esq.

(_511^rles Herring, Esq.



PROPOSED AMENDMENT TO PARAGRAPH a.2

This rule shall not apply to any material for which a good

faith claim is made that the material constitutes a trade secret.

In the vent the parties, including affected third parties, cannot

agree that alleged trade secret material should be exempt from

this Rule, then a party or affected third party may apply to the

court for a determination that the claim for trade secret status

has been made in good faith and such material is exempt from this

Rule. Agreement that the material should be exempt from this Rule

shall not be treated as an admission and is not admissible into

evidence. Material filed with the court for inspection in camera

is exempt from this Rule. The party asserting that alleged trade

secret material should not be exempt from this Rule shall

ordinarily be awarded its attorneys fees and costs if it prevails.



J.

•



.
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(214) 368-4700

Mr. Charles Herring, Jr.

Jones, Day, Reavis & Pogue

301 Congress Avenue, Suite 1200

Austin, Texas 78701

Re: Proposed Rule 76a

Dear Chuck:

-I@JgX
767609

Fax

(512) 226-8395

19, 1989

VIA FEDERAL EXPRESS

As your secretary may have advised, I was unable to attend the

rescheduled subcommittee meeting. However, Chad Huston attended

and has given me an update.

Although guidelines of the State Bar limit the action the

Intellectual Property Law Section can take on this issue, as

Chairman of the Intellectual Property Law Section I have spoken to

a number of our members about the impact these proposals will have

on state court commercial litigation. Those I have spoken with

recognize the need for a rule which would have the effect of

curing abuses of sealing orders. But a rule that goes too far

will have the equally abusive effect of causing our Texas citizens

to lose valuable rights for no just purpose. Such a result does

not meet a public need and, in fact, can have far-reaching,

unanticipated effects.

Although intangible property interests such as trade secrets,

confidential and proprietary information, know-how, and show-how

have long been important, our current age of technology has

created an even greater emphasis on protecting and preserving

those rights. Tens of billions of dollars are spent each year on

research and development. The federal government alone annually

spends in excess of $60 billion funding research and development.

Developments created from those R&D investments are protected

under both state and federal statutes, as well as the common law.

The feature common to all of those laws is the creation of a

property interest. The creation of a property interest, in fact,

lies at the- very core of our system for protecting and preserving

these interests. In general terms, property interests in tangible



I N C O R P O R A T E D

-2- December 19, 1989

personal property are easy to recognize and, to some extent, easy

to enforce. Stealing or misappropriating a new semiconductor chip

or the designs for a new blowout preventor is not materially

different than stealing other items of personal property, for

example one's automobile. Because such items are tangible, they

can be protected by physical means such as keeping them under lock

and key.

intangible property interests, on the other hand, are, by

definition, more abstract and thus more difficult to preserve and

protect. But they are no less property interests. As protected

property interests, trade secrets, confidential and proprietary

information, know-how, and show-how are frequently and widely used

by competing companies in our competitive economy to create and

offer improved goods and services. These intangible property

rights are many times the sole competitive edge a company uses to

compete effectively. It is equally important to recognize that

such intangible property interests are widely bought, sold and

traded under domestic and international licenses, and create a

commercial economy quite apart from the tangible products those

rights generally relate to. You -are no doubt aware of the recent

news articles dealing with the tens of millions of dollars Texas

Instruments alone has enjoyed and anticipates to receive in the

future from royalty income and licensing.

Intangible property interests are somewhat more fragile and

more difficult to protect than tangible property interests.

Available technology permits far more extensive duplication and

dissemination of information than was possible even a few short

years ago. Nevertheless, the law imposes an obligation on

proprietors of such intangible property interests to take adequate

measures to protect against such dissemination for if they do not,

the property interest is lost. It is thus essential to permit the

continued use of our courts to protect and preserve those property

interests.

As a general rule, a defendant in litigation faced with

allegations that he or she appropriated or misappropriated an

intangible property interest is entitled to be informed of the

property interest at issue. In some cases that can be done

without revealing the most sensitive of the information. But in

many cases it cannot be. From first-hand experience, defendants

have successfully urged special exceptions forcing plaintiffs to

reveal highly sensitive information. Indeed, you may be familiar

with the case in which a Coca-Cola bottling company was successful
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in obtaining an initial court order ordering the disclosure of the

secret formula for the Coca-Cola syrup. Although the parties in

that case ultimately reached a compromise, that remains an

illustration of the vital need for court rules and procedures that

permit parties in litigation to adequately safeguard this type of

information. Indeed, that need is even greater for less

celebrated but nevertheless important proprietary information.

Of equal importance is the information typically disclosed

during discovery. It is frequently necessary, as you are aware,

for parties to disclose sensitive business and technical

information during discovery. My experience has been that

experienced litigators agree to a form of protective order which

secures such information and precludes its dissemination and

improper use. Agreeing to such a protective order permits

discovery to continue with minimal court involvement and generally

advances the litigation to the advantage of both parties.

Discovery disputes, however, periodically require the filing of

motions and briefs that disclose all or a portion of the

information covered by such protective orders. Protective orders

frequently cover that possibility by requiring that such

information be filed with the court under seal. Forcing the

parties to go through the process envisioned by the current

proposals will stall and add delay to such litigation, with no

appreciable benefit to the parties.

With that background, I hope you and your subcommittee will

appreciate the significant concerns raised by the current

proposals. The checks and balances served by our historic and

fundamental insistence on open court records is of indisputable

importance to our free society. Of equal importance, however, is

our citizens' fundamental right to free and open access to the

court system itself to protect their property -- be it tangible or

intangible. If one of the current proposals calling variously

for the showing of a "compelling need" or worse yet a requirement

to show a compelling need by clear and convincing evidence were

adopted, the doors of our state courts would be effectively closed

to a significant segment of our citizens. Furthermore, our state

laws currently enjoying a reputation in the technology community

for offering protection for intangible property interests

exceeding those of our sister states, would be put in doubt.

Adopting one of these proposals would signal that our state truly

does not understand or appreciate the interests at stake.
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The vested property interest of an intangible property right,

by definition, carries a "compelling need" not to be disclosed to

the public because that disclosure would cause an immediate loss

(or at least an impairment of) that property right. The very

reason that property right is recognized is because the

information is not public. The issue of sealing, as it relates to

intangible property interests, must thus begin with the

presumption that there is an overriding or "compelling need" no-t

to force a public disclosure. That fundamental difference in the

very rights at issue distinguish intangible property rights from

some of the other matters considered by the subcommittee. There

are many matters that come out in litigation that a party might

consider embarrassing or would rather the world would not know.

Such human sensibilities are important to be sure, but they are

not _vgsted property interests. They are additionally not

interests historically protected from disclosure.

David Chamberlain's proposal comes the closest to addressing

the intangible property interest issue. Even that proposal,

however, would require the parties to litigate the issue of

whether a protectable property interest existed well in advance of

trial on the merits. A defendant in such a case would now

vigorously challenge a sealing order at an early stage in the

litigation. A plaintiff could not afford to lose a motion to seal

the records for two reasons. First, the lack of a sealing order

would mean that any property rights in information disclosed in

court records would automatically be lost. Secondly, the court's

decision finding that a sealing order was not appropriate, by

itself would indicate that no trade secret or like property

interest was at stake. Such results, I suggest, are not conducive

to the efficient or just administration of justice, nor are they

necessary to preserve the checks and balances offered by open

court records.

I therefore propose the attached amendment to David

Chamberlain's proposal. I frankly would prefer covering this

issue as part of the body of the rule rather than as an

exception. However, all of the current proposals start with the

premise of showing a "compelling need" to seal. In the case of

intangible property interests, there is not currently, (nor

historically has there ever been) any overriding public interest

in forcing a public disclosure of such information. Rather, the

law, by creating a property interest, recognizes that such

property interests by their very nature must remain exempt from

public disclosure. The "compelling need" is implicit in the
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property interest itself. Thus, under the current proposals, the

amendment must be cast as an exception. Further, an exception

perhaps is warranted because the abuses addressed by these

proposals are quite distinct from the question of protecting

property interests. Even the most ardent of the supporters for a

broad rule on open court records would not argue, I believe, that

there is an overriding public interest requiring that a company or

individual must disclose trade secrets and like information in

order to bring or defend an action in this state. But, as already

noted, that would be the result if the present proposals are

adopted without specific treatment for intangible property

interests.

Any rule can be abused. This draft incorporates what is

intended to be a safeguard against such abuse. An order entered

under this section must be posted and contain a sufficient enough

description of the subject matter to permit a challenge. Also, if

it is determined, after trial on the merits and any appeals, that

information covered by a sealing order does not contain or reveal

trade secrets, or confidential or proprietary information, the

court may amend or vacate such order on such terms as required.

Lastly, this proposal makes clear that the rule is not

intended to cover protective orders entered under Rule 166b or

discovery disputes concerning matters covered by such protective

orders.

Any rule which permits information to be closed from public

view is naturally suspect, particularly in light of the abuses

that caused this subcommittee to be formed. But that should not

serve as a vehicle to throw the pendulum too far to the other

extreme either. The information intended to be covered by this

draft has little, if any, public interest. It is doubtful there

would be many, if any, challenges raised by third parties under

the proposed procedure and even fewer justified challenges. In

all events, however, the nature of the property interests at issue

require that the proponent of disclosure show that there is, in

fact, no property interest at stake rather than vice versa.
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I would urge your subcommittee to consider and incorporate

this proposal.

Gale RV. Peterson

GRP:fq/4224K

Enclosure

cc: David Chamberlain

cc: Lou Pirkey

cc: Chad Huston



Add at the end:

-e. Trade rets, This rule shall not apply in cases

involving trade secrets, confidential or proprietary

information, or other intangible property rights that would

be lost or impaired in the absence of an order protecting

and preserving the same. In such cases, on the motion of

either party, the court shall make such orders as are

necessary in the administration of justice to protect and

preserve such trade secret, confidential or proprietary

information, or intangible property right including:

(1) ordering that such information not be disclosed

in court records;

(2) ordering that such information be disclosed only

in court records that are sealed or otherwise

adequately protected from disclosure; or

(3) ordering that access to court records containing

such information be restricted or conditioned on terms

that would preserve and protect such trade secret,

confidential or proprietary information, or other

intangible property right.

An order entered under this section shall not be sealed and shall

contain a sufficient enough description of the subject matter,

without revealing any trade secret, or confidential or proprietary

information, to permit the general public to determine whether or

not to challenge the terms of such order. Such order shall be

posted for public inspection at the courthouse where public notices

are posted for 7 days following the date of such order. During that

7 day period, any member of the public may file a motion with the

court challenging the terms of such order. The provisions of

section b. (1) if this rule shall apply to such a hearing. The

movant shall have the burden of proof on any such motion.

In the event that, after trial on the merits and exhaustion of any

appeals, it is determined that information subject to an order

entered under this section does not contain or reveal trade secrets,

or confidential or proprietary information, or information that

would compromise or impair an intangible property right by

disclosure, the court shall amend or vacate such order on such terms

as the interests of justice require.

-f. This rule shall not apply to protective orders entered

under Rule 166b or to hearings concerning discovery covered

by such protective orders. -
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Charles Herring, Jr., Esq.
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Austin, Texas 78701

Dear Luke and Chuck:

Let me apologize in advance for the length of this letter, but

the rule at is3uf-- i3 of utmost concern to the intellectual

property law bar, and some background on "trade secrets" is, I

i;elieve, imperative.

In prior corresporidence (attached) urging an exception to the

proposed rule, I referred to "trade secrets or other intangible

property rights." The question was then raised whether that was a

redundant phrase and, if not, what was "an intangible property

riylit" that was not a"trade secret" tinder the definition adopted

in Hytig--C ra°1]tioti v. ljuLf,.j r^>:g, 158 Tex. 566, 314 S.W.2d 763

(Tex. 1958) ,CeX,s.,, Qenieci 358 U.S. _ 898 (1958). I will explain.

Alfhough the concept of protecting "trade secrets" dates frorn

Rornan times, Schiller, Trdd,eand U1kL_$omaD La-w_;_. The AetiO.

;^grvi,_S„orj,.^up^i., 30 Comm.u T... Rev. 837 (1930), courts in both

England and the U.S., in the late 1800's and early 1900's,

^truggled with an 3cceptable, univPrsal definition for a "F.rade

:;ecret". Courts debated, for example, whether "secret" should
rneart "absoltite :3ecrecy" ( i.e. a requirement that the information

not be known at all other than to the owner) or whether it should

mean "relative secrecy" ( i.e. the information must not be

yenerally known in the tracle or business but absolute secrecy was

11 .;f reyuiretl). Other debates centered on whether rights in a

"tracJe secret" could be preserved after the "secret" became known

- a debate exemplified in the t(yde case. The problem has been that

i N C O M M O NA ' F 0

^
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^

Hut the Restatement (Cirst) of Torts was written quite early

in the development of tracle, secret law. Further, of course, the

Re3taternent (First) was written in a radically different age of

technology. In the 1930'.: and 140's, technology development was

lar,yely centered on Iteavy industries. Technology today centers

lareaPly on "Information" and the ability to gather, assimilate,

store, and process that information for business development and

expansion. Even small businesses today devote significant dollars

to gathering and using information on markets, customers and

competitors. Customer contact information and "customer lists"

are no lonqer RolorJex cards in a salesman's hriefcase, or

scattered in the back seat of a worn-out Chevrolet. Customer

information, including decision makers, buying cycles, product

inix, anticipated volumes (etc.is highly prized, valuable

irifo rmation. That type of sensitive commercial information has

been recognized as aprotectable interest apart from its status,

vel non, as a"trade secret." Restatement (First) of Torts § 759

(1939).

The Restatement (Second) of Torts, unfortunately, did not

treat the law of trade secrets under the belief that trade secrets

shoulc] be treated under a separate Restatement dealing with unfair

competition and trade regulation which, of course, has not yet

emerged. As a result, courts in the ensuing fifty years since the

RestaternenL (First) tiave struggled with applying a somewhat

antiquated "definition" to modern business practices and

requirements. As a rPsr.rlt, some courts have taken a broad view

using C:omment (b) of g757 more in the nature of an example of wh.at

material may he r.onsi.dered as a "trade secret", while other courts

have taken a narrower view and have construed the Comment more in

the nature of a statutory definition.
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The contribution of the Uniform Act is substitution of

t,tiitary definitLons of 1-.r.acle secret and trade secret

misappropriations; and a single statute of limitations

for the various property, quasi-cnntractual and violation

of fidticiary relationship theories of non-contractual

liability utilized at common law.

in its early history, a "trade secret" was mostly technical-

type data or information. In ,yy_d.g, for example, the trade secrets

at issue dealt with a compressor mechanism for refuse trucks. In

K & G, the trade secrets dealt with the details of a magnetic

fishing tool. Although subsequent Texas cases ( and cases in other

states as well) have included non-technical information within the

ambit of trade secret protection, there is a technical connotation

rr, "trade secrets." As a result, there is a continuing

predilection to view a"tracle secret" as primarily limited to

technical or technical-like information. The Illinois legislature,

in enacting a revised form of the Uniform Trade Secrets Act in

1988, recognized the difficulty courts faced in dealing with

modern, va1L1ab1e bl1RlnP4;ti informstion. The 111i11u15 1eg1s1aturL'

thu; revised the Uniform Act's definition to specifically include

both technical and non-technical information. One feature left

unchanged, however, was that he generic name for trade secret

Suhject tnatter in the Uniform Act i g "information, " reeoqrrii.iity

1.hoL in moaern business practice "business information", whether

technical or not, is both valuable and vital to a company's

competitive position. The Uniform• Act also uses terms such as

"meFhod" "program," and "t.echnique" as part of a laundry list of

appr.opr.iate subjects to emphasize that point and also to cover the

^_oncept of "know-how".

In addii.:ion to the traditional concept of "trade secret.s,"

(.ompanies today typically count as astsots somewhat generic

c-ategories of informarion now commonly known as "know-how" and

"3how-how". "Know-how" qenerally refers to a company's particular

knowledge in a specified field, while "show-how" genRrally refors

to tcchnical QL ^ttdnagerial assistance. "Know-how" (and to a lessor

extenr "show-irow") are bec:omirtg international terms of art -- e.g.

the Et, copean Economic Cott ^mi ss ion recently promulgated Know-How

Licen3ing Regulations Under the Rome Treaty. "Know-how" is

frequently licensed in conjunction with a patent for separate

consideration and sometimes by itself.
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he phrase "intangible property right" is intended to make

clear I-hat the subject information protected from torced

disclosure under the proposed rules is not limited to technical

types of information, but includes the type of information which

has been recognized both in the marketplace and in the courts as

both valuable and protectable, namely know-how, show-how, and the

types of information covered by § 759 of the Restatement (First).

"Property right" is also the phrase used in Rule 166b(5), TRCP.

On the other hand, the phrase used in Rule 26(c) , Fed. R. Civ. P. ,

namely "trade secret or or.her confidential research, development,

nr commerciai information" wonla also be ac-ceptahle. Overall, the

phrase "trade secret or other intanc.gible property right" (or the

phrase u:-)ed in Rule 26(c)) is intended to cover truly valuable,

commercial-type information and materials. It is not intended as

a general phrase to permit secreting information which the court

would otherwise not treat as a property right. It is believed

that referring to this information as a "property" interest meets

that objective.

The need to protect sensitive commercial information and trade

secrets when obtained through compulsory processes has long been

recognized. For example, the Freedom of Information Act, 5 U.S.C.

§ 552 ( b)(4.), specifically exempts trade secrets and confidential

commercial. and financial information. The Privacy Act of 1974,

S U.S.C. S 552a(b), prohibits disclosure of personal information

,jithuut consent sub7ect to exceptions. The Internal Revenue Code,

26 U.S.C. 5 6103, prohibits disclosure of information regarding

business affairs given for pi.irposes of tax collection. The Texas

vperr Records Act, art. 6252-17a, eaeWg "trade secrets and
c,ommerr.ial or financial information obtained from a person and

privileged or confidential by statute or judicial decision." The

feature common to all of those laws is the virtually universal

recognition that the need to protect trade secret and commercial

intormation from di.sclosure out-balances any competing need for

disclosure. The vested property interest in such information, by

definition, carries a "compelling need" that such information not

be disclosed because such disclosure wr11iIrl rauso an immodiatc 1o4a
or impairment of that property interest. The issue of sealinq, as

it relakes to trade secret and commercial information, must thus

bagiii w ith the presumption that there is an overriding or

compelling need not to force a public disclosure. That fundamental

differenc_e in the rights at issue di3tinguish trade secrets and

<.ommercial information from the other types of information

considered by the subcommittee.
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Thecefore, the (:ourt finds that Monsanto pos5essed a

recognizable property right in the data submitted to EPA

***. The property right.; Monsanto possesses in its

intellectual property (data) are the right to exclude

others from the enjoyment of such data, in particular,

the righF to prevent the unauthorized ^^ se and the right

to prohibit c.lisclusure of its data.

This ger^eral perception of trade .; ec:rets as property is

consonant with a notion of "property" that extends beyond

land and tangible goods and includes the products of an

individual's "labor and invention."

^

^

with cpsc+ect to a trade secret, the right to exclude

others i" cAntral ^.o the very definition of the property

interest. Once the data that constitute a trade secret

are LIisclosed to others, or others are allowed to use

those data, the holder of the trade spcret has lost his

properf:y i ^itetest in the data.

467 U.S. at 1011.
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In ^hort, we believe that a rule that did not exempt from

dis('losure commercial inforrnation would be contrary to decades of

developed law, would be conttary to accepted practice, and would,

nlost likely, be unconstitutional,. We also believe that the forced

iaisclosure of commercial information disclosed during discovery

and not used at trial would be contrary to established law and

would be unconstitutional. See 'I'av uJa-z-4u v. Thg-^Iashington Post

ct>.., 74'1q r.2d 1,010 (D.C. Cir. 1984) (holding that confidential

UIusines; information contained in depositions was protected under

the riyht of privacy secured by the Fourth Amendment). As the

D .(:. r:.ii:cuit pointed out, "[tlf the purpose of the common law

!iglir of access is to (:itecfc judicial abuses, then that right

shvuld ^-,u1 y extend to materials upon which a judicial decision is

based," quotirrg from Wil.k •.. ArneriSLaA__"Le=.aLas,q'n, 635 F.2d 1295

(7Lh Cir. .1980). Indeed, the Travoul_Q.Le_:1 court noted that the

drafters of f•.t ^ e Federal Rules specifically provided that tlie

presumpt ion ot openness was outweiqhed by ^i litiyarrt's pr i•: acy

ini;erests in sensitive commercial informativn.
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one of the real dangers of an "exception" is that it has the

possibility of creating a mini-trial on the issue of whether a

trade secret or intangible property interest exists well in

advance of trial on the merits. There is a danger that defendants

in such actions would feel compelled to strenuously oppose a

sealing order on the assumption or belief that not doing so would

result in an implied admission that a trade secret or intangible

property interest actually exists. Such mini-trials are believed

to be wasteful of judicial resources and would do ] ittle to reach

the objectives sought by the rule amendments. Therefore, the

enclosed draft. (Alternative A) includes a provision that joining

nt Eailing to oppose such a motion would not constitute an express

c>r implied admission that a trade secret or intangible property

r:iqht exists, nor would joining such a motion or failing to oppose

such a motion estop a party from later challenging if such a right

°KiSC.S.

we recoqnize that any rule can be abused. Therefore,

regrririrry a prirtlgt facie showing that a trade secret or intangible

property right exists is not objectionable. However, once that

Lr,icna Facie case is established, we feel strongly that the burden

o f proof and the burden of persuasion should fall on the

inl;ervening party to show that a trade secret or intangible

property irrterest is not at stake. The enclosed draft includes

Such a provision.
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third parties under the proposed procedure and even fewer

justified challenges. In view of the significant and valuable

interests at stake which would be lost immediately upon public

disclosure, however, if an error is made that error should fall on

the side of nc;ri-disclosure.

in closing, let me emphasize again the point I tried to make

in my letter of December 19, 1989. The checks and balances served

by our historic and fundamental insistence on open court records

is of indisputable importance to our free society. But, our

citizen's fundamental right to free and open access to the court

system to protect their property, be it tangible or intangible, is

of equal importance. Adopting a rule which would have the effect

of foccing a disclosure of this type oE information would

effectively close the doors of our state courts to a significant

seciment of our citizens. Indeed, adopting one of the presently

proposed rules would create the untenable result that litigants

could he assured of appropriate protection for sensitive

commercial infortnation in the federal courts, but not the statp

courts. The Leputation the State of Texas currently enjoys in the

technology community for otfering effective protection for

intangible property interests would be put in doubt. Adopting one

of the proposals without an exception recognizing these important

property intPrests would signal that our state truly does not

understand or appreciate these property interests or their

importance to business.

I urge that your subcommittee consider the enclosed drafts.

Thank you.

Gale R. Peterson

cc : OfficPrs and Counsel

Iti;tellectual Property Law Section



The foregoing provisions of this Rule shall not apply in cases

where an alleged trade secret or intangible property right would

be l.ost or impaired in the absence of an order protecting or

preserving the same. In such cases, on the motion of any party,

the court shall make such orders as are necessary to protect and

preserve such trade secret or intangible property right, including

otdering that such information be sealed or otherwise adequately

protected from disclosure. Joining in on failing to oppose such

motion shall not constitute an express or implied admission that a

trade secret or intangible property right exists, nor shall the

same estop any party from later challenging that a trade secret or

intangible property right exists. The party making such motion

shall post a copy of the order at the place where notices for

meei.ings of county government bodies are iequired to be posted,

and shall serve a copy at the order on the clerk of the Texas

Supreme Court, who shall post the notice in a public place.

Defore or after entry of such sealing order, any person may

intervene for the limited purpose of opposing the motion or

requesting modificati-on or dissolution of such order. In a

hearing on such motion or order, the existence of a trade secret

or intangible property right shall be taken as established by the

pleadings unless specifically denied. If denied, the claimant

shall be required to make a prima facie showing that trade secrets

or intangible property rights would be lost or impaired in the

absence of the order. The showing may be made through affidavits

or otherwise. Once a prima facie case is established, the burden

of proof and the burden of persuasion shall be on the intervening

party to show that a trade secret or intangible property interest

would not be lost or impaired in the absence of a sealing order.

In the event that, after tria] on the merits and completion of

any appeals, it is determined that materials subject to an order

enteLed under this section do not contain or reveal trade secrets

or intangible property rights, the court shall amend or vacate

such order on such terms as the interest of justice require.



The provisions of this rule shal.t not apply to cases involving

trade secrets, or other confidential commercial or financial

information. In such cases, the court may make such orders as are
neces ,ary to protect and preserve such information from public

disclosure subject to the right of any person to intervene and

request a modification or revision of such order.

441 1K



January 24, 1990

Charles J. Herring, Jr.

Jones, Day, Reavis & Pogue

301 Congress, Suite 1200
Austin, TX 78701

Re: Texas Supreme Court Advisory Committee Proposed
Guidelines for Protective Orders

Dear Mr. Herring:

I direct this letter to you in your capacity as co-

chairman of the Rules Advisory Committee. It is my
understanding that the Committee is considering a new

rule dealing with (1) the procedural steps necessary for

sealing settlement agreements, (2) a standard for judges

to apply for sealing court records, and (3) the portion

of a court record subject to sealing. As to the standard

for sealing court records, it is reported that the

current draft establishes a "compelling need" standard

which requires a party to show among other things that

sealing is "necessary to prevent a serious and imminent

threat to the administration of justice". I further

understand that amendments will be under consideration at

your next meeting which would expand the "court records"

subject to the rule to include discovery materials and

settlement agreements.

I urge the Committee to adopt a substantially more

moderate standard than one of "compelling need" for a

party in satisfying the court to seal court records.

Further, the Committee would be committing a grave error

if it were to include either discovery documents or

settlement agreements within the scope of the new rules.

Among the reasons you should follow these recommendations

are the following:

1. Information produced in civil litigation frequently
would not otherwise have been disclosed, and would
properly have been kept private, but for the litiga-
tion. It would be grossly unfair to first require
an unwilling litigant to disclose such information
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on the grounds of necessity in order to achieve
justice as to the litigants and thereupon to
conclude that by making the disclosure in the
litigation the information's secrecy became
unprotectible by the judiciary.

2. Protective orders and settlement agreements often

protect sensitive trade secrets and other sensitive
information, the disclosure of which would be
extremely detrimental to one or more parties to the
litigation.

3. Information produced subject to civil litigation in

compliance with applicable local discovery rules is

frequently not public information, but if released

could be damaging to reputation and privacy.

4. Courts have recognized the necessity of sealing

documents as an essential ingredient in prompting

settlement and have recognized that parties in many

instances might not have settled had the records not
been sealed.

5. The Federal Court Study Committee, created by
Congress, has recently recommended that protective
orders and sealing of settlements are essential to
the effective functioning of the judicial process.

I hope that these comments prove helpful to the Committee
and I look forward to learning that you have made recom-
mendations to the Court consistent with these thoughts.

AER:pb

i:aer0001.1/pb



MEETING NOVQMBER 18, 1989

AUSTIN, TEXAS

RE: SEALED DOCUMEIITS

SUGGESTIONS:

1. Under existing Civil Laws the clerk cannot expunge records. The problem

is not being able to remove records from source film as well as

indexing film when the records are previously filed. This definitely will

need to be addressed. On the other hand, if the record is sealed prior
to filing and recording it will not pose a problem.

2. All motions to seal records should require a mandatory posting asking that

records be sealed, as in other probate matters. In order to set out the

date of hearing within the posted citation there will need to be a order

setting the hearing, at time of filing. The posted citation should be

posted, where other probate citations are posted, not where foreclosures

are posted.

3. This rule should exclude all Mental Health records filed prior to and

after this rule takes effect. Also, any other records that prohibit
disclosure by existing laws.

4. Setting out a specific time within the order that instruments may be sealed

will definitely cause a problem for the clerks. A system would have to

be setup to track the time on each sealed instrument. It will also pose

the question as to when the unsealed instrument would be time stamped.

Would it show the date that it was received by the clerk sealed or the

date it is unsealed? If the instrument was already filed prior to sealing,

would it be re-filed stamped when it is unsealed? In Harris County all

instruments are filed stamped each time they go through the system for
whatever reason.

5. There will definitely need to be methods set out for the clerk to go by
for unsealing the records.

6. The-order sealing will also need to set out that sealed records can only
be viewed and/or copied by court order.

SOLUT^ON:

• -f

J.

All irptruments ordered to be sealed in Harris County are filed and

filmed•under separate filing from the original cause, after a hearing
(without- notice). They are maintained by the supervisor of the Probate

Department, separate fran original file. The order sealing is filed and

filmed under the original file; open to the public.



JAMES W. MEHAFFY

11 9 1 4-1 9851 ATTORNEYS AT LAW

2615 CALDER AVENUE

February 19, 1990

Re: Guidelines Concerning Sealing of Settlement Agreements and

Court Records

Mr. Charles J. Herring, Jr.

Jones, Day, Reavis & Pogue

Suite 1200

301 Congress

Austin, Texas 78701

Dear Mr. Herring:

I am writing you in your capacity as co-chairman of

the Supreme Court Advisory Committee tasked with considering

guidelines for sealing of settlement agreements and court

records. It is my view, based upon my experience in the

practice of law, that any guidelines relating to the sealing of

court records should preserve the rights of citizens to con-

tract freely (whether inside or outside the litigation con-

text). The right to contract with terms containing confidenti-

ality agreements should not be arbitrarily infringed upon for

the benefit of a narrow group of interests.

For example, it is perceived, rightfully or wrong-

fully, that those in the business of prosecuting civil lawsuits

are pressing for guidelines which would substantially restrict

the ability of litigants to agree on confidentiality and the

sealing of records. This perceived effort, clothed in the

general argument that the people have a "right to know", is,

unfortunately, short-sighted at best, and deceptive in motive,

and effect, at worst.

It is difficult to see the "public good" being served
by free access to child custody records.
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It is difficult to see the public good being served by

free access to sensitive records involving adoption, juveniles,

and psychiatric records and treatment.

It is difficult to see the public good being served by

free access to the terms of a settlement agreement between

civil litigants, whether such agreement involves paltry sums

(which, in effect, put the lie to the plaintiff's claim to

start with), or huge sums (which frequently are more a reflec-

tion of potential damages than real fault or liability).

The vast bulk of my practice is on the defense side of

the docket, but I have, on occasion represented plaintiffs in

rather substantial cases. In those instances where I have

represented plaintiffs I have insisted upon confidentiality

agreements and have requested the sealing of records (quickly

agreed to by the defense, I might add) because such agreements

offered protection to my plaintiff-clients from those who would

approach them with the knowledge that they had received sub-

stantial sums of money, and with the knowledge that they were

either physically impaired, brain-damaged, or grieving from the

death of a close family member. In my view, an attorney

representing an injured person who resists a confidentiality

agreement and the sealing of the record has only one person's

interest in mind, and it is not that of his client. It is

unfortunate that some members of my profession feel that it is

necessary to parade a large settlement before the newsmedia

(risking their clients' privacy and security in the process).

Actually, it's a little distasteful as well. I have even seen

lawyers "decorate" their offices with newspaper clippings on

large settlements. Although such conduct is arguably a form of

"free speech", I have real doubts that such counsel give

objective advice to their clients, advising the wisdom of
secrecy.

The effectiveness of civil suits as policing industry

to assure safety and responsibility on its part is not hindered

by the ability of parties to contract for confidentiality and

seal records in a litigation context. Suits have their effect,

and discovery is generally open in virtually every jurisdiction

in the United States. What is left, then, of the general cry
for the "public's right to know" falls into the existing

tension that has always existed between the rights of the

individual and individual companies, and the rights of the

"general public." This tension is, of course, heightened by

today's degree and intensity of news coverage, but the relative

rights should not have changed.
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Perhaps a reflection of this is the fact that the

Federal Court Study Committee created by Congress, has recently

recommended that protective orders and sealing of settlements

are essential to the effective functioning of the judicial

process. The reasons are obvious to those familiar with the

process: Settlements are facilitated; the interests of the

individual plaintiffs are protected from the unscrupulous; the

interests of adopted children, minors, juveniles, and those

under psychiatric care are protected; trade secrets and sensi-

tive business information can be disclosed to the litigants

without fear of disclosure to competition; the right to con-

tract freely is protected; and the right to privacy, so pre-

cious to us in today'age, is protected.

It would be a hollow right indeed if the valuable

right to privacy can be stripped away through the filing of a

lawsuit and payment of a $135.00 filing and service fee,

regardless of the merit of the claim. Such is certainly a

lower price tag on the right of privacy than I had imagined.

Mr. Herring, I certainly appreciate your indulgence in

reading this. If this letter contains nothing new then please

accept it as bolstering of that which has been expressed by

others. If it provides some new insight then it was certainly

worthwhile preparing. Thank you for your attention.

Very truly yours,

LMS/jp

6277S

cc: Mr. Howard Waldrop,
Atchley, Russell, Waldrop & Hlavinka

P. O. Box 5517

1710 Moore's Lane

Texarkana, Texas 75505



December 13, 1989

Mr. Chuck Herring

Jones, Day, Reavis & Pogue

301 Congress, Suite 1200

Austin, Texas 78701

Mr. Charles Lefty Morris

Morris, Cravens & Sulak

2350 One American Center

Austin, Texas 78701

Dear Mr. Herring and Mr. Morris:

I am writing regarding the proposal to adopt rules

restricting the use of sealing orders. In my practice, and

that of several of my colleagues, we have encountered

problems with use of sealing orders.

For example, in one case, due to a very restrictive

sealing order, we were precluded from showing key financial

information to our own expert witnesses for a period of over

six months. Because the order permitted only attorneys to

view documents under seal, including references in

denositions to the those documents, only attorneys could

summarize depositions, and even copying was restricted to

attorneys. Over a period of months, this amounted to a

substantial waste of attorney time.

In addition, in the particular litigation described

above, the defendants used the sealing order as an offensive

weapon to deflect attention from proceeding with trial on

the merits. Several times, accusations of violations of the

sealing order were made, which then had to be answered.

In the particular case in question, it also appears

that the primary purpose of the sealing order was to make it

as difficult as possible for individuals and other

regulatory agencies to obtain crucial information about

^
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fraudulent or deceptive activities. This is a particularly

offensive situation when the State or another government

entity is paying for the litigation through tax dollars, but

citizens of the State are unable to obtain the information

discovered, even though there is a legitimate public

interest involved.

I wish you and your committee success in your efforts.

Sincerely,

Caroline Scott

Assistant Attorney General

IBS Section

(512) 463-2018

CS:pg
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December 29, 1989

Charles Herring, Jr., Esq.

Jones Day Reavis & Pogue

301 Congress Avenue, Suite 1200

Austin, Texas 78701

Re: Proposed Rule 76a

Dear Mr. Herring:

J

ROBERT F. MIDDLETON

FRED L. MILLER

JERRY W MILLS •DAVID H TANNENBAUM

DOUGLAS A TATUM

CHRISTOPHER R TURNER

J. GLENN TURNER. JR.

GAYLENE P VADEN

FRANCES VALDEZ VALDEZ

ROY L VAN WINKLE

ANDREW S VIGER

MICHAEL K VRANA

RUTH A WAGONER

ANDERSON WALLACE JR

MARTHA E WATERS

AL W WATKINS

R MIKE YARBRO

ELDON L.YOUNGBLOOD

MARK J ZIMMERMANN

OF COUNSEL.

I am writing to you as an intellectual property practitioner

to express my concern about proposed Rule 76a, a concern which Pete

Peterson delineated in great detail in his letter of December 19,

1989. I will not here repeat what you already understand.

I would like to emphasize, however, that over the years Texas

has been able to provide a fair environment for businesses to

develop, nurture and utilize trade secrets and related proprietary

information. This type of property can be lost by public

disclosure, even through inadvertence. At times, however, disputes

arise as to whether someone has improperly obtained a trade secret.

Obviously, in such a situation it is necessary for the two parties

to the dispute to make available the relevant information, while

limiting dissemination to prevent loss of valuable property rights.

It is almost inevitable in such litigation that a protective order

is entered,which limits the scope of disclosure. (Often only an

independent expert has access to it.) In this way, the interests

of the litigants are protected, while ensuring that the trade

secret is not dissipated through public disclosure or other

property right.
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There would be a most chilling effect on "high-tech" companies

if their competitors were allowed to intervene for the purpose of

seeking access to litigated trade secrets. Such a "side-show"

would significantly increase the cost of litigation and misdirect

focus from the primary dispute between the party litigants.

Exploitation and utilization of valuable trade secrets could also

be unduly limited out of fear of potential loss. This might result

in economic detriment to our state.

I also urge that your subcommittee carefully consider the

unique nature of intellectual property rights and continue to

provide appropriate protection for these valuable intangible

assets.

Thank you in advance for your consideration.

JRS/gp

cc: Gale Peterson, Esq.

Louis T. Pirkey, Esq.



Founder _

STRENGTHENING RULES ON CLOSURE OF COURT RECORDS

1. PROHIBIT BLANKET GAG AND PROTECTIVE ORDERS AS A CONDITION

OF SETTLEMENT. Settlements now occur in 97% (all but 15 of 457

cases concluded in 1988) of all product liability cases filed in

Texas.

2. REQUIRE ATTORNEYS, AS OFFICERS OF THE COURT, TO MAINTAIN AND

ALLOW REASONABLE ACCESS TO ALL DISCOVERY, WHETHER OR NOT USED IN

TRIAL. The trial court should retain continuing jurisidiction

over discovery issues.

3. REQUIRE ATTORNEYS AND JUDGES TO REPORT ANY APPARENT

VIOLATIONS OF FEDERAL OR STATE SAFETY OR PROFESSIONAL LICENSURE

CONDITIONS TO THE APPROPRIATE REGULATORY BODY.

4. ENCOURAGE JUDGES TO APPOINT SPECIAL MASTERS TO HEAR CLOSURE

ARGUMENTS, SUCH AS TRADE SECRETS OR CLAIMS THAT A PERSON WOULD BE

PERSONALLY DAMAGED UNNECESSARILY BY REVEALING UNRELATED

PSYCHIATRIC PROBLEMS.

5. KEQUIR-E HEARINGS AND EFFECTIVE NOTICE TO ALL INTERESTED

PARTIES BEFORE A RECORD IS SEALED. REQUIRE AN ADEQUATE

DESCRIPTION OF THE DOCUMENTS BEING SEALED TO BE DRAFTED AND

APPROVED BY THE COURT. ALLOW GROUPS LIKE REGULATORS, THE MEDIA,

OR OTHER INTERESTED PARTIES TO NOTIFY THE CLERK OF THEIR INTEREST

IN A CATEuORY OF CASE, AND THEN REQUIRE THE M0'lE6tNT TO NOTIFY ALL

PARTIES WHO ARE LISTED.

6. DRAW THE EXEMPTIONS TO THE CLOSURE RULES TIGHTLY, CLOSE THE

TRADE SECRET EXEMPTION

0 MOP I
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Mr. Charles F. Herring

Go--C2]air

Snall, Craig & Werkenthin

P. 0. Box 2023

Austin, Texas 78768

Morris, Craven & Sulak

600 Congress Avenue, Suite 2350

Austin, Texas 78701-3234

RE: Sealing Court Records

Dear Chuck and Lefty:

Please review the enclosed opinion in Houston Chronicle v. Hardv, and
particularly the appendix which sets forth a nreal-lifen and inportant order
relating to sea].ed discovery. The ca.se d.emonstrat-, that at the pref_rial

stage, a different constitutional question can be present, i.e. the Fair Trial

v. Free Press question. Judge Hardy concluded that, given the available juror

population in Matagorda County, if the press reported ongoing about discovery

in the case it would not be possible to get a fair trial. This, with other

considerations, make the question of sealing discovery a different question

than that of sealing axirt records used in the conduct of trials or hearings

or other open court proceedings. If your subcounittee undertakes to write a

rule relating to sealing, or unsealing, trial discovery, I suggest considering

that the procedures in Rule 166b(5) be reviewed for ade,quacy, and that perhaps

a new paragraph be written in that rule for the unsealing of discovery materi-

als on motion of parties or of outsiders or even on the court's own motion

regardless of whether the plenary power of the trial court has expired. The

Supreme Court of Texas has the unqualified authority to extend the plenary
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The current ^'good cause"' standard for sealing discovery may be adequate,

or close to it, but there likely is a deficiency in that the records, wnder

some recent rulings, cannot be reope.ned after the trial court's plenary power

has expired. If a provision was made for that, when products defendants

strong arm an agreement out of products plaintiffs to seal discovery in a

case, that agreement would always be subject to rules that would provide for

reopening, and the products plaintiffs in a particular case could not control

future events over discovery sealed in that case.

The products plaintiffs may prefer to have a single rule that covers

sealing and unsealing records throughout the trial process without viewing

discovery as a different problem. I believe that discovery is a different
problem, although I do not suggest that I know whether it is a small, mediLUn,
or large different problem. It was thought in the Hardy case to be a large
problem, and I suppose could be of Constitutional dimension in future

litigation as well. However, that is scamething for your ccaTanittee to consider
and resolve.

Luther H. Soules III

LHSIII:gc

Enclosure

C:/DW4/LHS/LETTERS/427.DOC

cc: Representative Orlando Garcia

Chief Justice Thcanas R. Phillips

Justice Franklin S. Spears

Justice C. L. Ray

Justice Raul A. Gonzalez

Justice Oscar H. Mauzy

Justice Eugene A. Cook

Justice Jack Hightower

Justice Nathan L. Hec2it

Justice Lloyd Doggett

Mr. William O. WAtehurst, Jr.

Mr. Mack Kidd

Mr. Howard L. Nations

Mr. ZaTany Jacks

Mr. Kenneth Fuller

Mr. John H. McElhaney

Mr. David H. Donaldson, Jr.



January 17, 1990 Senior Vice President

Charles J. Herring, Jr.

Jones, Day, Reavis & Pogue
Suite 1200

301 Congress

Austin, TX 78701

RE: Lawyers for Civil Justice/Proposed Rule on Sealing Court Records

Dear Mr. Herring:

Although I reside in Minnesota and have the responsibility of

being general counsel of General Mills, I would like to express

my views to you on the proposed guidelines for the sealing of

court records for Texas state courts. I am a graduate of the

University of Texas Law School, and I do maintain my membership

in the Texas Bar Association.

Because my practice as general counsel for a major corporation
requires negotiation of settlement agreements in many states,
it is important that the sealing of court records and the
issuing of protective orders be available to litigants as part

of their settlement agreements. While General Mills does not

routinely request a protective order in a settlement, I have on

many occasions found that such an order was a crucial part of

the settlement, and that without such protective order the

settlement would not have been accomplished.

For these reasons, I strongly support the proposal being
advanced by the Lawyers for Civil Justice.

CLW/do



February 13, 1990

Charles Herring, Jr.

Jones, Day, Reavis & Pogue

Suite 300

301 Congress Street

Austin, TX 78701

Dear Mr. Herring,

I am writing to you in your capacity as Co-Chair of the

Advisory Committee studying the draft guidelines for the

sealing of court records and the issuing of protective orders.

Hubbell Incorporated is a national manufacturer of quality

electrical and electronic products for commercial, industrial,

utility and telecommunications applications.

It is our view that protective orders and settlement agreements

protect important trade secrets, the potential disclosure of

which would inhibit settlements.

We hope you will consider our views in evaluating the important

role of protective orders to potential litigants in Texas.

Very truly yours,

cc: Dale R. Schmidt

Manager of Legal Services

NEMA

2101 L Street, N.W.

Suite 300

Washington, DC 20037-1581
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March 1, 1990

Justice Nathan Hecht

Supreme Court of Texas

P. 0. Box 12248

Capitol Station

Austin, Texas 78711

Dear Justice Hecht:

Enclosed is the final report from the Supreme Court Advisory

Committee with recommendations for rules changes coming from its
1989 and 1990 sessions.

To me one recommendation in particular which needs special
mention is the recommended change to Rule 166b(5) which provides
as follows:

"No protective order or agreement relating to protect-

ing disclosure of information concerning matters of-

public health or safety, or information concerning the

administration of public office or the operation of

government shall be valid unless the party seeking

protection files the discovery or results of discovery

with the clerk of the court and complies with Rule
76a. ^1

The reason that I believe that this recommendation needs special
mention is because the process through which it proceeded was not
the usual process, and it is an extremely important and far
reaching matter.

1. That provision was never submitted to the discovery
subcommittee for study or recommendation.

2. That concept was considered before the Special Subcom-

mittee on Sealing of Court Records and was, by that
subcommittee, not recommended. Neither the Subcommit-

tee's reported rule nor the "Locke-Purnell" proposal
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for Rule 76a encompassed discovery not filed with a
court.

3. That concept was never a subject of any advance written

proposal in any agenda prepared for any Committee

meeting.

4. The inclusion of discovery in the rule on sealing court

records was expressly tabled by a majority of all

members present at the meeting on Friday 9, 1990, on

motion of Justice Peeples. That meeting was attended

by 25 of 36 members of the Supreme Court Advisory
Committee.

5. Notwithstanding the February 9 vote to table, a majori-

ty of the 20 members who attended the smaller meeting

on Friday, February 16 voted to reopen the question.

The matter then passed by narrow majority vote of 10 to
7 with less than half the full membership attending and
voting. None of the four member judges of the commit-

tee was able to attend the February 16 meeting.

6. The proposal was not published for comment from the
bench and bar.

The chair, upon Justice Peeples' motion to table, had on

February 9 assigned the matter of sealing discovery in pending

cases to a Special Subcommittee to be co-chaired by Justice

Peeples and Steve McConnico (Chair of the Standing Subcommittee

over Discovery Rules) during the 1990-1991 biennium pursuant to

recommended rules changes to be effective in 1992, and all

members who volunteered to serve on the committee were appointed

to that Special Subcommittee.

If the proposal is adopted in conjunction with proposed new

Rule 76a the following consequences, I believe, inevitably
follow:

1. In any case in which there is enough interest for the

press to intervene to block the sealing of discovery an

argument will be made that the case "concerns" some

aspect of "public health and safety." How then is a

trial judge to predict when to follow Rule 76a and when

not to follow 76a. In my judgment, to be safe, the

trial judges will need to follow Rule 76a in every case

because, if that is not done, in any high interest

case, someone (and that includes non-parties) can even

subsequently posture an argument that "public health

and safety" was "concerned" and bring it by way of

criticism of the court itself as well as the parties.
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2. Accordingly, the proposed change to Rule 166b(5) will

permit, if not require, Rule 76a hearings on perhaps

every motion for protective order seeking confidential-

ity of discovery materials. The parties will not be

able to agree on confidentiality because the parties,

like the court, cannot predict the meaning or scope of

the words "concerning" and "public health and safety."

3. Any person or entity, whether or not a party and

whether or not affiliated with the press, can "inter-

vene" to un-seal or un-do a confidentiality order and

generate a new hearing. Thereafter, that same or any

other person or entity can come in again and intervene

to un-do or un-seal a confidentiality order, and so on.

4. Every time a hearing is held the ruling is subject to

an independent appeal, together with all attendant

costs, distractions from progress in the trial, and

delays.

In any particular case, there could be an infinite number of

discovery hearings provoked even by outsiders to the litigation

who intervene for the specific purpose of discovery hearings and,

following such hearings, an infinite series of pending appeals,.

all prior to the time if ever the case reaches trial.

Is every law office in Texas made the subject of scrutiny

and access by members of the press and anyone else who wants to

look at discovery if discovery in a case is not made the subject

of a Rule 76a protective order? If to seal discovery a public

hearing must be held, does not the public have an interest in.

that discovery? If the public has an interest in the discovery

and it is located in a law office and is not the subject of a

protective order, then is it subject to inspection by anyone at

any reasonable time? How long after a case is over must this

"public" discovery be retained by a lawyer? Is the lawyer,

acting as an officer of the court, in his role as custodial

attorney for the discovery, placed in that role for eternity, and

whether or not the case ever goes to trial? Do the lawyers

provide eternal financing, or is there to be some public support

for retention of this "public" discovery? Is more concern for a

degree of confidentiality also more supportive of Texas estab-

lished policy of open discovery as between parties? These are

questions which, together with others,..were raised in the

committee debate, but were all left unresolved.

I believe this to be the only occurrence in the history of

the Committee where such a broad sweeping and burdensome change

has been recommended by the Committee with so little study and

consideration.

I
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Your chair believes that this matter should be reposed where

it was left at the end of the February 9 meeting, i.e. in the

hands of the Special Subcommittee to be carefully studied and

reported on during the next biennium pursuant to 1992 rules
revision.

As you know, I serve altogether at the will of the Court and

seek only to achieve the purposes expressed in Rule 1. The Rules

are the Courts'. Not mine nor the Committeels. I hope we have

succeeded for the most part in offering improvement.

Very truly yours,

LHSIII:gc

C:/DW4/LHS/LETTERS/297.DOC

xc: All Supreme Court Advisory Committee Members


