
1

3

6

8

9

10

11

12

13

14

24

25

iii

I 14 D E

JUNE 27,

X

1987

11 101, 102

26 126

34 95

52 48, 49, 51, 52, 53

103 44, 45, 48, 50, 54

166(a) 70, 105, 112, 115,

1.24, 125, 160, 168,

1.69, 177, 181, 186,

189

70, 71, 73, 90, 91,

92, 93, 97, 98, 114,

174

168 70, 71, 73, 93, 94,

93, 99, 100, 103, 104,

28 - 31, 37, 40 - 43

239

247

250 25 - 27

11 - 14

273 18, 19, 24

274 18, 19, 24

275 18, 19, 24

276 19, 23

278 18, 19, 24

306(a) 8 - 10

329 104

403 55, 56

407 55, 56

613 12

614 :12 - 14, 16

705 57, 59, 67, 68

706



2

4

5

11

12

13

14

15

17

18

19

20

21

22

23

24

25

SUPREME COURT ADVISORY BOARD MEETING

Held at 1414 Co7.orado,

Austin, Texas 78701

June 27, 1987

(VOLUME III) .

(Morning Session)

MR. LUTHER H. SOULES, III, Chairman,.

Supreme Court Advisory Committee, Soulesr Reed &

Butts, 800 Milam Building, East Travis at Soled.ad,

San Anton3.o, Texas 78205

MR. GILBERT T. ADAMS. Law Offices of

Gilbert T. Adams, 1855 Calder Avenue, Beaumont,

Texas 77001-1619

MR. PAT BEARD, Beard & Kultgen, P.O. Box

529, Waco, Texas 76703

MR. FRANK BRANSON, Allianz Financial

Centre, LB 133, Dallas, Teasas 75201

PROFESSOR NEWELL H. BLARELY, University:,:'€:

Houston Law Center, 4800 Calhoun Road, Houston,

Texas 77004

PROFESSOR ELAINE CARLSON, South Texas

College of Law, .1303 San Jacinto, Houston.,. Texas

77002

JUDGE SOLOMON CASSEB, JR., Casseb, Strong

& Pearl, Inc., 127 East Travis Street, San

Antonio, Texas 78205

PROFESSOR WILLIAM V. DORSANEO, III,

Southern Methodist University, Da11as,.Texas 75275

PROFESSOR J. HADLEY EDGAR, School of Law,

Texas Tech University, Lubbock, Texas 79409

MR. FRANKLIN JONES, Jones, Jones, Baldwin,

Curry & Roth, Inc., P.O. Drawer.1249, Marshall,

Texas 75670

MR. GILBE.RT (BUDDY) I. LOW, Orgain, Bell &

Tuckerr Beaumont Savings Building, 470 Orleans

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES



ii

1

14

15

17

20

21

24

78403

P-IF:. A PlTHON Y ."s . SADEE RP.Y,' Sullivan, King ^

Sabom, 5005 Woodway, Suite 300, Houston, Texas

77056

MR. BROADUS SPIVEY, Spivey, Kelly &

Rniseiy, P.O..Box 2011, Austin, Texas 78763-2011

JUSTICE 'JAMES' P. 'WALLACE, Suprene' Court,

Supreme Court Bldg., P.O. Box 12248, Capitol

Station,:Austin,_Texas 78767

512-474-5427



iii

1

2

3

4

5

6

8

9

10

11

12

13

15

16

17

18

19

20

21

22

23

24

25

11

26

34

52

103

168

172

239

247

250

267

273

274

275

276

278

306(a)

329

403

407

613

614

705

706

I N D E X

JUNE 27, 1987

VOLUME III

PAGE NOS.

70, 71,

92, 93,

174

70, 71,

101, 102

.126

95

48, 49, 51, 52, 53

44, 45, 48, 50, 54

.70, 105, 112, 115,

12.4, 125, 160, 168,

169, 177, 181, 186,

98, 99,

105, 110

28 - '31,

1, 4, 9,

73, 90, 91,

97, 98, 114,

73, 93, 94,

100, 103, 104,

_

10

.18, 19, 24 -

18, 19, 24

18, 19, 24

19, 23

18, 19, 24

8 - 10

104

55, 56

55, 56

12

12 - 14, 16

57, 59, 67, 68

33, 37, 38

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE



7-

10

11

12

1 J

14

15

16

17

23

2 u

25

J

a a



?G

11

12

13

14

16

17

181

19

21

22

25

o

,

discussion?

7 7 ., v



4

9

10

11

12

13

14

15

16

17

19

2 0

21

22

23

25

PROFESSOR EDGAR: Well, the court ha^

a case before it recently that gave rise to this
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get resCr=cted delivery.

of page 342.

'defaults if a better method were devised to prove

Me"

just
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class.

^

phone and call the people, or they can do thei:

own notice for that matter in terms of building a

record that they gave notice of the default. They

can send it themselves.
, ... _ I . : .I . :.

And the fact that you don't have the green car:a is

merely evidentiary.

27 .5 ..
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trial judge just believes whichever -- tahic hever

one he wants to believe and can either set it

aside or not, and there isn't anything basically

you can do about it on appeal. And it doesn't

card or not.

PROFESSOR EDGAR: Well, I think that

was implicit in what Judge Spears said. He didn't

say that it would solve all the problems, he just

suggested that there would be fewer attacks on

default judgments on that basis.

"wL"itt-en notice only" -

JUDGE RIVERA: Have "written notice by

25
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that?

I think it's preferable to have certified mail,

return receipt requested.
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Where is the rule book? It°s under 306 -

talking about any appealable order.

class mail.
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w ant to sw17 _t tce.

PROFESSOR EDGhR: I don't care.

"Shall r:lail by itten notice"?

not this will be tile only change.
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-- apparently there has been some confusion

bet%l;een the CGAj and our. cor.irsittee on exactly

where Rule 267 belongs. If you'111 recall, at one

point we were going to abolish it and it was going

to go into the rules of evidence, and then the

rules of evidence said no, it ought to belong here

and we just really didn't know where it was.

Well finally at the last neeting, we

had read. There is really no substantive change

here at all between the rules of evidence

provision and this rule, but. it coes need to be

amenc:ed.

C.-iAIRNAP; SOU ÎES: Any objection?

Okay. All in favor of this change to Rule 267,

please say aye.
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PROFESSOR ELyI:ELY: It you will turn

all the way to the hard cover at the back, you

will see another suggestion by Wicker on this rule

^pointing out that -- that-the rule --

MF.. TIINDALL: What page?

PROFESSOR BLAI:ELY: Right here at the

back.

last page.

to occur in the Rules of Civil Procedure, 267.

. . _,.
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and that's been changed to Texas Rules of Civil

Evicence, and that change ought to be made on page

320.
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PROFESSOR EDGAR: Yes, rigit after

subsection ( d), it says "witnesses, when p^aced

under the rule" -- it should be under Rule 614.

CHAIRMAN SOULES: Capitalize the "R."

PROFESSOR EDGAR: Yes. SL-ri}:e out the

"the."

PROFESSOR EDGAR: 614.
..

going into er^ect January 1 of '28.

3 ,
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order.

PROFESSOP, EDGAR: So this should read

-- subsection (d) should now read, "witnesses,

when placed under" -- strike "the," capital R

"Ru'e 614 of the Texas Rules of Civil Evidence,

shall be instructed by the court"; is that

correct, Newell?

PRiSCILLA jU7GE
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courts? I have had courts exclude the wife of

find that case, but I read it one time.

T't:at's a good change to put in. There is a case

that saysyou can't exclude aspouse'but it's hara

to find it.
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PROFESSOR DORSANEO: If the recovery

is not -- if the non-narned spouse is not a real

party in interest in terms of the recovery, then

it's a different deal.

512-474-5427
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DiR. BRANSON: T-lhy don't we test the

water on that, Luke, because I think we have.

it's an outrage

.
_ . ..

intereS- ted in the outcome becuuse it affectec
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special issues. But when you roll your own

cigarettes, sometimes these things happen.

And right after the court promulgated these

rules and they appeared in the April 14 advance

sheet, I started getting a bunch of phone cails

about "T;-,ell, you didn't el_minate the word charges

in some rules and you did in others," and, "You

have 'i JJueS

51 ♦ ..
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321, Luke, 322, 323, 324 and 325.

PROFESSOR EDGAR: And TinG and I did

our best to pick them all up, but I take the

responsibility for it and I just missed some of

then.

321 through 325 as corrected.
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on -- whether to have it a week frora TueEday or

the following week and said °Well, the sooner the

-better," but we can do it that.way.

CHAIRMAN SOULESz Well, it's very

helpful to me to get that proposed conference

agenda to you all for a fiip-through, at ieast,

and get your feedback because I don't get

everything.

512-!74-5427
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offices on Tiiursuay morning. I wi Il need your

feedback in San Antonio by Tuesday morning. So if

you're going to be word processing, you'll need to

do it I-Ionday and get it out Federal Express, or

you can call us. Of course, you all knoU Tina,

and you can just call her and read her any

insertions or errors and she'll correct them while

you're on the.phone.

,
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Yes, sir. Eili Dorsaneo.

nodification language in the rule. I personaiiy

am not. aware of that being a proper method to

preserve the right to ccmplain if you sub,it an

instruction or an issue cuestion, and it's

modified and you get this notation done. I'd ask

Professor Edgar what he thinks about that.

PROFESSOR EDGAR;. Well, I think if the

Court modifies it, I think you're still going to

.have to object and go through the process again

and I agree with you.- But when I amended these

rules originally, i was -- because of all ti:e

other problems we had, I was not trying to make

any substantive changes except as unc;er Pu'_e 277,

279. And I-suggest wl:at we do, $ili., is go ahead
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your report?

PROFESSOR EDGAR: Yes. Have we

That concludes our report.

instances I have been in the room yesterday that
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But I wou.1d like to move that-we now go `co

Item 12 for discussion and disposition.

247(a) and 250. And we just, need to dispose of
:t..::.

PROFESSOR EDGAR: I'nl sorry. I don't

know what page --

nonsensica±. Are we tayking about Ru^.e 247?

CHAIF.I;AI1 SOULES: YC_ c. This has been

512 _4 7 4 27 ,., 1
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CI3AIRMAt: SOULES: All right, sir.

Wou:id you enlighten us just a?ittle bit with

discussion on that?

PROFESSOR EDGAR: Well, I don't know.

CIIAIRILiAiSGULES: That's putting

PROFESSOR EDGAR., Well, let's see.

*
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C:iA.iRIIAtr SOULES: It's been moved and

seconded that -- I'm saying that Hadley has moved

and Franklin seconded it that the proposals to

change Rule 247 and 250 and to add a new rule

,

It's unanimously rejected.

10

11

i2
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1G
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then concludes our report.19

20

21

22

t-:zlking about, the evidence report?

25
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to feel, I gather, that Article 7 dealing with

opinions, apparently, is most frequently the

problem.

So I submitted the matter to the Ev^dence



7'

u0

10

11

12

13

5

16

17

13

19

20

21

2

23

25

5

,.7

_ 7

5 1

, 7



n

10

11

12

13

15

16

17

10

19

20

21

22

.

go through all of the rules of evidence and

anticipate possible.objections that somebody might.

raise on the basis of this, that or the other rule

of evidence and try to frame language in

I've got here Solution 1C.'..3udge Pope

reacted ambiguousiy. In essence, he said he

didn't see any objection to putting the same thing

in the rules of civil procedure and the rules of

evi::ence -- identical aorciing. He didn't say what

language, so I just picked -- I just picked this

Solution 1C ^;hich would ar:lene the ru-1es of civil

evidence rule to the contrary," and then preciseiy

512-^7 :-54 27 , ._
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I-iR. TINDALL: Can we have some

discussion on that because I have deayt with these

audit reports and I thin„ Luke has got a

preferable solution. if you've been on the hard

side of trying to i;eep one out, they may co;:-,e in

over your most vigorous objection even though the

report will have matters that you view as totally

_e.ttraneous to what the appointment of the auditor

21
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independei^t. It should not be related to any

partl. it can't be the particular party's own

auditor. I iaean, this is independent.

experts to put those kinds of things forward. But

judges, for some reason, become reiuctant about

chese reNorts.

So the uiti:;iate issue and the fact that data

report under the rules
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specifically addresses the two problems and tells

the trial court "Get through those problems and

pernit it to come into evidence." Then it also

does have, as Harry pointed out, the specific

language about objections and putting in evidence

t o support those objections.

Finally, i t separates the evidence

admissibility aspect of it out of the rules, of

civii procedure -- wfi_ch have to do with

appointing the auditor and getting the verifieG

report filec: and that sort of thing -- and then

fixes up over in the evidence rules, then, how

its handletZ in the evide:nce. stage of the i,rial.
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MR. TINDALL: The rule doesn't tell

you what happens though, Rusty. Now it says --

the current rule says: "The report shall be

admitted into evidence, but may be contradicted _by

evidence from either party where exceptions to the

report'have been'filed before trial."

MP.. t^IcMAI1TS: That's right. But what

I'm saying i s the effect of that, then, is that

you can't controvert portions of the report unless

you except to it.
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e=f-ect.

far

I-iR. M cvIAIP•iS: 11's.1 I'r, trying to f igure

out is if you're --. obviousiy, you're concerned

about this in a jury trial conte.^,_.

that -

you get the authority to submit issues of fact

that are not disputed. I mean that's -

You may raise -
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any case invo'ving a lot of business transactions.

And even though you get the conclusions of an

I think the word "appointed" -- and I'r^

changing my own -- I think, you know, that ought

to be""prepared" in the first line of what I've

got under 706 -- and for this reason: If the

auditor`s report goes beyond what the auditor has

been instructed by the court to do, there is an

objection that you can makL. This report does not

conform to the court's order under Rule 172. A nU

if we change verified reports of auditors

"prepared" pursuant to Rule 172, then the court

could look at that report and determine whether it

was prepared pursuant to his order. if it is,

then it's admissible. If it's not, then it would

riot be. It would have to be conformed -- adjusted

to Coniorm. Rather than just z31 any report

pre^)ared by an appointed auditor is ad::iissib_e,

1.

7 n
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I'in. TINDALL: Tl.ey're 4.anc:ering o-pi

and rendering opinions on vaiues and things

that -

of transactions.

concerns with the shorthand way of doing it in 1A

because i don't think it specifically addresses

the several proble-ms, -whereas li; does. Newell?

Wel-1, that's so. But that's ;ust dealing



1

3

5 ;I m

°

10

11

12

13

14

15

16

17

18

19

20

21

2-A^

25

39

opinions. That doesn't touch auti.entication and

dcesn 't touch the hearsay rule, and so on. I-'hat

does that -- does that -- doesn't that give the

right. I'm going to exclude that.-"

start out lli with the language "c:espite any other

evidence rule to the contrary,"?

14'R. TINDALL: Of course you deal witn

the hearsay and authentication -- you deal with

that now in every form of evidence. As I've

worked throuc,h those rules of evidenee, you have

to move around like a computer to make certain

you've covered all the bases anyway. So I don't

, 4 7 . _ n 1 _



J

4

6

9

10

11

12

13

14

15

16

17

13

19

20

21

LJ

25

40

approach to 1A versus the aparoach to 1B, I guess

.we can get a coiisensus on that. 1A? Seven. 1B?

Five. Okay. That's seven to five.

MR. Mc HA I TI J: I':a n o i: S u r e, ri owe v e L" ,'

that the committee has spoken to your suggested

amendment to 1B which I think could be put in 1A

in terms of said report when prepared pursuant to

the order.

u
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CHAIRMAN SOULES: Yes, sir. It will

say "Despite any other evidence rule to the

contrary, verified reports of auditors prepared

pursuant to Texas Rule of Civil Procedure 172° -

pursuant to Rule 172?

a
n

,1

5
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to tell everybody you've got as 30-day fuse

running. if you don't, you're going to waive it.

Just change "may" to "r.ust."

7
u u



L

10

11

12

13

14

16

17

18

19

20

21

22

23;

24

25

CHAI::SCULES: And then pass on to

what happens _f you don't in the rule of evidence.

Any further discussion? Those i.n favor say aye.

The Te.:as Rules of Ap^ ellate Procedure say

that "When the court hears objections to'offered

evidence out of the presence of the jury and the

rules, that such evidence be admitted -- that such

objections shall be deemed to apply to such

evidence when it is acl:itted before the jury



7•

10

11

12

13

14

15

16

17

18

19

21

22

2 3

24

25

move approval of Solution IIB at ^he top of page

472.
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DIR: JOiTES: Not against IIB.

PROFTESSOR EDGAR: So that, in effect,

this is a unanimous recommendation of the

c;.rar:ittee then at this point, I take it.

moved and made, and seconde;.i that Solution IIE,

PP.OFESSOR CHRLSOI.T: I wonder if it

wouldn't be just a little bit clearer -- and I'm

so ir̂^y , P:ewe1- 1̂, ^ ^I c:idn't raise this earlier -- ^t ,

objections to the offered evidence out of the25

512-474-54 27
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that.

objections to offered evidence out of the presence

of the jury in rules on the ,record", -- "on the

PROFESSOR BLAKELY: -,,iay I give one

warning, Mr. Chairman.

PRISCILLA jUDGE
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PiR. TINDALL: Professor Newell, what

about the f].ip side where the judge hears evidence

outside of the jury and dec=ces not to !.et it in.

Do you have to retender it to preserve the -- ^

mean the flip side is preserving the old bill of'

exceptions. This seems to say that you don't have

to renew the objections

the hearing of the jury decides to let it in,

right?
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you kriow, doesn't -- then saj's

jury.

PROFESSOR ELA:ELY: The judge has

already -- you've already -- in the courtroon --

T.R.A.P. 52 you don't.

11740

103.

have to read 103 and 52 toc9ether.,

PRISCILLA JUDGE
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right?
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PROFESSOF% EDGAR: No. I'i:i just simply

- because I'll forget this if I don't say it now,

but I've noted in my rules of evidence book that

that is -- there is a typographical error there.

And then, aga:in, in Rule 52(c) (10) the sentence

reads "anything occurring in open court or in

chairnbers that is re-ported and so certified by the

on

it out, but anyhow that's also a ty,Dcgrapnica'!

error. I simply call those to the committee's

attention.
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and you had the same vote for that. By the by, i

should add McConnico; that vote came in late. Add

that to "for."

should have said on the previous probler::, he also

joined the majority. But there it is, "The

oLfering party shall as soon as pracLtcuble, but

before the court's charge is read to the jury, be

allowed to ma„e, in the absence of the jury, its

offei of pL"ooi:." ci nCl then reudirlc on what's t-1:e
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Ragland and I voted against that?

PROiESSOR BLAKELY: Beg your pardon?

MR. ^.;O'NES: I said are you sure that

Rag?anu and T voted against that?
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subcommittee vote is a vote against this proposai,

but the State Bar Evidence Com;:littee recommended

it. And you pretty we^l know the arguments for

that trial judges read that sentence and they say

°:'7ei -I, that means that we cannot adr:lit subsecuent"

-- I mean that subsequent remedial measures come

in in strict :Liability cases, and that's that --

the iroducts liability cases.
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You know that- the Fifth Circuit, of course,

lets -- or rejects in products liability cases

subsequent re:aedial measures and a nur::ber of

Federal circuits do -- one or two do admit them.

So that's about the size of it. And I, now

represent^.ng the vote of the subcommittee, move

5 _ , ,1•.o J
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presence of the Jury to be sure that a bunch of

this inadmissible -- evidence inadmissible save as

a basis, won't taint the ju:cy- if it is found that

the basis is inadequate to support the opinion.

This is presently the I-anguage on the

criminal side, and someone had recommended in the

evidence committee -- the SLate Bar Evidence

Comimittee -- that (d), suasection (d), be put in

the civil rules. But the t: ought :Yas, "t"leI l, 3.f

We're goirigto get into tnat, let's just bring the

w i:oi e Lu=e over, ° and so the I;a_ Cor::mitten

recomr:ended that importation of the criminal

language to the civiy s_de.

pn
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either on the north or the south side of the

uocket.

tactic is what it is. And I don't think we ought

to give the -- or the trial court, of course, can

always determine whether or not a witness is

to be able to destroy the continuity of a trial is

this change.
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he's asked interrogatories, he's got the na-me of

the expert, he's then taken their deposition. He

up. If he's not diligent, I don't see giving him

the opportuni ty to cone in the back door of -the

courthouse, and that's all this does.

o ,...
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obviously, if the ;udge wants to let soriebocy

interrupt you, you're not going to be able to do

instruction part•
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disclosing the underlying facts or data, a party

;:.against whom theopinion is cffered° -- and we'.a

pick up that -language again -- "shall u,,:)ori reCyue::t

be p errL itteu to conduct a voir dire examination

directed to the underlying facts or data upon

wizich the op inion is Nused when suc'ri disclosu_e

has not been made."
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CHAIRiII?r? SOULES: T_ want to be sure

-thatyou're,given every opp.ortur•.ity.to get it on

.the record. 0kay.
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are going to have to leave .1ater in the day.

Should we just take up Bil1"s reL?orL now?
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category five on your agtnc;a.
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recuest in terms of Rule 167, and within AS days

after service of the citation and petition upon a

deiendant so that there is a little bit more ti-,-,ie
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PROFESSO1; EDGAR: you are on the

interloper. But at'any rate, one of the reasons

particularly in your personal injury type practice

where they use form interrogatories and form

requests for production, and now I'm getting

fairly standard 175 requests for production in

order to avoid the interrogatory ruie on

limitation of the number of questions -= the

discovery is all initiated by the defendant.
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and inaugurate the discov`ry, then i^riien the

defendant gets it and he's under the gun, then

^
r:laybe you can have a little bit better 12verage to

worf; out sol:Ie kind of an agreeable scheduling for

orderly discovery. And I thinr: that's one of the

basic --
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