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June 26, 1987

him for all the work he has done.

that the committee is unanimous that they should

be commended for their service,and we're working

on that project and will keep you informed about

that.

We have Ray Judice here who has brought this

mo.rning this Court Administration Act which he can

-- part of what he will be telling you is the

shoci,ing way i n which it came through the

legislature and the closing moments without much

notice to anl^body, and without much notice fro:^

27
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anybody or much reading by anybody, apparently.

But it's here, before we start the reguiar

business on our agenda, since Ray is here as a

favor to us, I would like to get him maybe to

report on this so that we can become informed

about it. Ray Judice.

MR. JUD ICE : Thank you. You have two

documents, the Conference Committee Report and a

Summary of the Provisions. And the Summary of the

Provisions is just our attempt to go through this

bill after it was a fait accompli and try to

determine what was in the bill itself.

Now, to prevent any confusion as you go

through the bill, you will see the first portion

of the bill does a lot of amending to 200a-1.

200a-1 is the same article as the old 200a from

the last session. You may recall during the last

-- not this immediate past session, but the

session before last -- the same thing happened on

the last day of the session. A Court

Administration Act was drafted upon a bill that

would have c-reated a Court of Appeals in Edinburg,

and passed out of both the House and the Senate at

the same time. And that became the amendments to

200a.
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In the meantIme, the legislative counsel has

been codifying the rules in this particular area

and moving it into the government code. So the

first portion of this document makes amendments to

200a-1; the second portion of the document repeats

the same amendments making the amendments to the

provisions that are in the government code. In

other words, it is in the process of being moved

from a Statute 200a=1 and putting it into the

government code. So don't get too confused when

it appears that it's duplicative; many of the

provisions, it is in fact duplicative. They are

just amending the two areas.

There was a fairly simple bill that was

passing through the legislature to make some

amendments -- clean up amendments to what -the

legislature had done to 200a-1 in the last

session. It passed the House, went to the Senate.

The Senate made some amendments and sent it back

to the House. The House refused to concur. it

was sent to a conference committee. On Sunday,

the conference committee put together this bill

that you see which really bears very little

relationship to the bill that was,pending before,

or that had been considered by both Houses. What

512-474-5427 SUPRE14E COURT REPORTERS PRISCILLA JUDGE
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it is is just a whole series of amendments that

were tacked on. They used the bill number 687.

Now you will recall that during the last

session -- when I say the last session I'm talking

about the prior session -- the legislature posed a

constitutional amendment which was adopted which

removed the caption provision. In other words, no

longer is the legislature required, except by its

own rules, to provide notice to the general public

as to the subject matter of a bill by the caption.

They do have a rule that says the subject matter

of the bill must be described in the caption, but

then it goes further -- the constitutional

amendment goes further and says you cannot

question the validity of a bill on that particular

aspect, other than in either of the two Houses of

the 'Legislature. So this is one of the reasons

why this bill is quite extensive.

Now what does it do? Generally speaking, it

removes the directives to the Supreme Court to

adopt the rules of that administration as a

mandatory di_rective and makes it a "may." In

other words, it removes it from a"shall" to a

"may.n
It then puts in before each one of the

25 I eler:ients the word "nonbinding." So when the

512-474-5427 PRISCILLA jUDGE
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Supreme Court may promulgate rules dealing with

time standards then the word "nonbinding" is

included at the very beginning of that phrase, so

it's nonbinding rules -- I mean rules relating to

time standards, things of that nature.

It deleted all provisions recommending the

Supreme Court consider rules for a monthly

statewide information reporting system. I never

could understand why they put it in 200a in the

first place because that's embodied in the bill

that creates the Texas Judicial Council, and since

1929 the council has been -- has had that

responsibility and it's still in that particular

aspect of the state rules.

It specifically provides that any rule

adopted by the Supreme 'Court may be disapproved by

the legislature. In other Words, it statutorily

gives the legislature a veto over any rules

adopted by the Supreme Court. Now, you will

recall in the provision in Article 5 of the Texas

Constitution, it provides that the Supreme Court

may adopt rules of administration as well as rules

of procedure provided that they conform to law.

So the legislature had always had,that authority

embodied in the Constitution but hadn't used it --

512-474-5427 SUPRi.NiE COURT REPORTERS PRISCILLA JUDGE
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as far as I know, has never used it. But now it

is working it into this particular statute.

It provides that before the Supreme Court may

promulgate any rules, a copy of any new rule or

amendraent to any rule must be mailed to each

member of the bar, and they must be -- I think 120

days before they go into effect -- and they must

be given 60 days for comments. We did a

calculation to judge that if you mailed it -- use

U.S. Postage and mailed it at 22 cents -- it would

cost approximately $15 to $18,000 on each mailing.

It also provides that the Clerk of the

Supreme Court is to submit to each member of the

bar a copy of any proposed rule or any rule that

was adopt,ed as a matter of fact or any amendment

thereto to each member of the legislature by

December the 1st of the year preceding any regular

session. The other matters deal with primarily

administrative matters such as education programs.

The one change there was that there was some

difference in the requirements that the retired

judges had to fulfill as far as requirement as

opposed to the acting judges, and they now require

the same type of continuing legal education.

They ri;ade some changes relating to the
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salaries of the presiding judges. A presiding

judge who is an active judge now recieves a

stipend of $5,000 in addition to his regular

salary. This increases the salary -- that

particular salary to $10,000. Now, this does not

do anything to the salary received as a presiding

judge by a retired judge. That is still either

15, 25 or $30,000 per year based on the nunber of

courts within his administrative region.

This is one thing that you might want to

consider. It is apparent in reading the statute

that a presiding judge may now assign a judge

serving on a county court at law to a district

court bench within the county in which he serves.

Now it's kind of backwards because what it says --

what the law now says is that the presiding judge

may not assign a judge of a county court at law to

a district court outside of the county of his

residence. So it would appear to give the

authority for the first time to the presiding

judge to assign a county court at law to serve on

-- as a visi.ting judge, that is -- to serve on a

district bench within, but solely within, the

county in which he serves.

I think the other things are pretty well

512-474-5427 SUPREI.IE COURT F.EPORTERS PRISCILLA JUDGE
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review. I'm not too familiar with that particular
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aspect. I frankly did not go into it and review

it for this particular purpose, but there is sor:le

extensive language reiating.to the appointment of

masters and the use of masters by district -- in

district courts or trial courts.

The reason why•I was talking about the county

courts at law serving on the district bench, the

previous law had a provision in it that said that

a judge -- a visiting judge assigned to another

court, or assigned to a court, could not hear

matters which his court did not have jurisdiction

over. I hope I've said that correctly. In other

words, if Judge Jones was assigned to go from this

county to another county, then he could hear only

those matters over which his particular court had

jurisdiction. This new law removes or deletes

that provision so that if a judge is now assigned

by a presiding judge to a court, he can hear and

preside over.any matter over which that particular

ccurt -- the court to which he is assigned -- has

jurisdiction.

It establishes the State Board of Reyional

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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Judges. This is a new entity. We've previously

had the Council of Presiding Judges and that is

still in operation under another provision. But

now there is a new entity that says its the State

Board of Regional Judges is created to administer

the newly created District Court Support Fund. So

the District Court Support Fund is embodied as a

concept in the law, but they have provided zero

money for that particular provision. And, you

know, so the legislature, of course, did help the

trial courts by providing the -- I mean, assigned

the District Court Support Fund but there is no

money in it.

CHAIRMAN SOULES: Not much of a fund,

it it?

MR. JUDICE: No fund whatsoever.

That's generally, I think, one of the major

provisions of this particular bill. I would be

happy to try to answer any particular questions if

you have any questions that you may want to ask

about it.

-CHAIRMAN SOULES: The notice

requirements for rules and the rules that are

contemplated by this bill are adma.nistrative

rules; is that correct?

512-474-5427 SUPREI',iE COURT REPORTERS PRISCILLA JUDGE
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MR. JUDICE: No, administrative rules.

CHAIR14AN SOULES: Okay.

tdP.. JUDICE: Administrative rules are

what they are referring to here.

CHAIRMAN SOULES: How much attention

do you understand this bill got from the

legislature? Tell me again how it was that this

logistically got done?

MR. JUDICE: Well, there was one bill.

It was very, very -- it would have provided some

of these, but very few of the provisions that are

included in this bill that had passed the House

and gone to the Senate. The Senate had made some

amendments, the House refused the Senate

amendments and asked for a conference committee.

At that time -- now, there were about five or

six different bills that had been -- that were in

various stages of consideration by the

legislature- Most of them were still in

committee, had never been voted out of committee

-- most of which had never been actually debated

by committee. Those bills were pulled out and

512-474-5427 SUPRE.;E COURT REPORTERS PRISCILLA JUDGE
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drafted onto the bill that was pending, in

additicn to which there were a number of other

aspects that I had not been able to find that were

in any bill that had been considered that were

placed in this particular uill.

So it was just a series of amendments that

were developed by the conference comnittee and

reported back, and they were -- the bill was then

adopted without debate in both Houses. They just

concurred in the -- and that's usually -- of

course, that's not that unusual on the last day of

the session because if you have ever sat down in

the hour of the last day of the session, you will

find that they will do 500 bills on the last day

of the session. I'm exaggerating a little,

obviously, but they will do a tremendous amount of

bills with never any debate, it's just vote -- I

mean, I move to concur the -- in the conference

committee and they'll just pass it pro forma.

JUSTICE WALLACE: Thi$ was sponsored

by Representative Betty Denton in Vraco. Frankly,
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I think it was an anti-Chief justice move on her

part and in response to those administrative rules

that the Chief was -- you know, we fought over for

about a year and a half. And I think that --

wasn't that the main impetus behind these -- most

of these changes, Ray?

MP.. JUDICE: Well, one aspect, judge,

there's a lot of other aspects in there, and she's

-- Betty has certainly got her provisions written

into this bill. Primarily her major -- the major

provision in this bill is the deal where there is

a statement that the legislature did not intend to

mandate additional funding by the local county

governments to fund any aspect of the Court

Administration Act. There were a number of other

representatives that had bills that were drafted

onto this, also.

CHAIF.IIAPd SOULES: Well, the

administrative rules that became effective by

order of the Court of February 4, 1987 were

recommended to the Supreme Court without dissent

from the task force. But was Mis. Denton not aware

that -- I realize there was a great deal of

controversy over a 2-yearperiod before February

4tr. -- before the February 4th order was signed.
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But at the last task force, the wrinkles were all

ironed out, as it were -- the disagreements were

ironed out -- the time standards became standards.

In other words, there were a lot of -- a lot of

the controversy that had come up was addressed in

those rules and the sensitivities of the task

force and the Court to those are shown on the face

of those rules, and not one person on the task

force dissented froia that final work product. But

we still have this controversy in the legislature;

is that right?

JUSTICE WALLACE: I think an awful lot

of those people are not even aware of the rules

that were finally promulgated. And it's just a

matter of the idea that, you know, there was a

movement to do it and they were heading off any

future movement was the impression I got out of

it.

CHAIRMAN SOULES: And since February

4th -- although I hear some agonizing over how do

we.get to compliance with the time standards, and

that's agonizing -- but I do not hear controversy,

as such, over those rules. Some jurisdictions

have problems and some districts are going to have

problems getting there or getting even close for a
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while. But do you and your ofzice hear a lot of

controversy about the February 4th work product

that the Supreme Court finally pror,,ulgated?

MR. JUDICE: No, because remember that

what was finally promulgated had, in effect, been

in operation for over 2 years. Those rules had

been promulgated by the Supreme Court, what, about

2 years previous, wasn't it,.Judge?

JUSTICE•61ALLACE: December of '84.

CHAIRMAN SOULES: In December of '84

there was a very close set of rules, but the

February 4th '87 rules were a little bit more

explicit, and had a few more items in there. But

essentially, they did derive from the December '84

start at administrative rules; is that right?

MR. JUDICE: Uh-huh.

CHAIRMAN SOULES: What are we going to

have to do to -- if anything -- I realize you've

just got this on your plate, Ray. What does the

Supreme Court Advisory Committee and the task

force, and ultimately the Supreme Court, need to

do to these rules, if you have had a chance to

determine, to bring them into conformity with this

bill? Do we have to make any changes in them?

MR. JUDICE: As far as I see, the
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rules fit right into the pattern that they require

now except for the fact, of course, that when they

correctly -- and I have not checked this

specifically, and I will just as soon as I get to

the office -- the rules that were adopted that

went through this committee then made it a

directive rather than mandatory. I mean, made it

a "should" instead of "shall" even on the time

standards. So the time standards, if I remember

corre'ctly -- Judge, do you remember correctly as I

do -- that time standards were not made absolutely

mandatory on any particular session.

JUSTICE WALLACE: Right. And maybe

there is something along the end of this bill, but

this is all prospective the way it starts out at

the first. Is there anything on the back

repealing any administrative rules that you found?

JUSTICE WALLACE: So this has to do

with the administrative rules that are going to be

promulgated in the future. And I know of none in

the making, so I don't think there is any

immediate concern about them.



17

1

2

3

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Chairman, and the other members of the committee,

that since those rules have been adopted, my

office has been working on developing the software

for caseful management systems. And we're making

it available to any and all trial courts

throughout the state, if they want, which would

save them tremendous amounts of money, that would,

help them keep abreast of their dockets at any one

time so that it would fit in with the rules. The

only expense to the trial court would be the

purchase of a personal computer.

many of the courts, and in every aspect it was

well under $5,000. We are talking about between

3,500 and about $4,500 for the hardware. We'll

provide them with the software and the what little

training is needed to place this in operation.

We've had over 700 trial judges, clerks,

coordinators, court reporters, judge's

secretaries, whoever the local courts wanted to

bring, to come in, sit in in this room in a one

day session =- we bring them in about 30 at a time

and go over this software that we're

developing. And we're making the adjustments so

that it will fit each individual situation. And
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that's why we bring them in and have a full day's

development.

Judge Wallace has addressed several of these

-- of the caseful management seminars that we have

had in this area. And those who are using it seer;,

to feel that it meets the needs as required both

by the -- by this statute in the rules of

administration. So the mechanic part of following

the rules is out there for those who want to use

it.

Now in the much larger counties that are

using mainframes, we have not been able to address

that because we just don't have the personnel to

go into the larger counties that are using

mainframes. But we do have available the Dallas

-- some of the Dallas judges have gone out on

their own and bought personal computers and are

using our system, even though the Dallas County

provides them with a mainframe capability.

CHAIRIIAPI SOULES: Any questions for

Ray? Ray, thank you very much for bringing us

that inforrna-tion. Good luck to you.

Okay. Now as I hear that, then, there is no

need to be concerned on our part that we have to

take any action on the administrative rules, no
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mandate that anything be changed. Gle'1l go

forward based on the February 4th order, Judge, of

'87?

JUSTICE WALLACE: Yes, sir.

CHAIRMAN SOULES: So any of the rules

of civil procedure that we may address and will

key to this case disposition and so forth, we can

have in mind the February 4, '87 order is going to

govern; is that right?

JUSTICE WALLACE: Yes.

CHAIRMAN SOULES: Thank you. Judge

Raul Rivera is here now. I want to welcome him to

our committee. Judge, welcome.

JUDGE RIVERA: Thank you. I'm glad to

be here.

CHAIRrIAP1 SOULES: Our local

administrative judge in San Antonio, and of course

I'm particularly pleased to have him join the

committee and pleased that the Supreme Court saw

fit to appoint him as well as Ken Fuller and

Elaine Carison and Diane I-Iarshall. We have the --

the minutes_of the last meeting are right inside

the supplement. And they've been circulated

before. They have not changed from the time they

were circulated except that we did try to get

512-474-5427
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everyone's input. Does anyone have any

recomnlendations that these minutes be changed any

further? There being no reconmendation for

change, then they stand approved as noted here in

the supplement.

You should have two booklets. One that I

;iailed out -- and if you didn't bring yours today

there are some extras over here on that two-wheel

dolly - - it's got a'plastic cover. And then

another one that's got a manilla cover -- it's a

supplement -- and there are some of those over

there too. If you have these two books then, you

have the agenda that the Chairman provided. In

addition to that, we have the proposed Rule 47

which is going to be Item No. 1. It's on

'legal-sized paper. Does everyone have this?

Steve McConnico is the special subcommittee chair

of that and he's got some copies.

In conjunction with this legal-size handout,

on Page 1, which is a bunch of series of 0's and

th.en finally a 1 in the suppi ement, you see it

starts with a letter from Scott, Douglas and

Luton, that's Steve's f i r;r, and signed by him.

Second is the act of the -- or the resolution of

the iegislature that they are going to get into
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the supersedeas business if we don't, I guess, is

the essence of it. They are going to study it for

two years. Those materials may also bear on

Steve's report and I just wanted to get them

before you. And Steve, you have the floor, then,

to report on your supersedeas committee's work and

whatever recommendations you may have.

MR. McCON"IIICO: Well, because of the

recent legislative activity, Luke appointed a

subcommittee and asked us to look at supersedeas

bonds. We did and we have come out with a

proposal. I think we passed that out to each of

you now. t^le're going to start with Rule 47 and

and then go to Rule 49. There are some other

rules that will be affected by this, but these are

the two main rules. The other rules mainly, if we

adopt anything, will be clerical. We can clear

those up pretty quickly.

We had two purposes when we started to look

at this. The subcommittee was Bill Dorsaneo,

Elaine Carlson, myself, Pat Beard; the ones that

worked on this felt that something should be done,

and there were two puri oses. First, we wanted to

make sure that the judgment creditor was fully

protected and he wasn't going to lose his

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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judgment. Second, we felt like there should be

some discretion given to the trial court where

they could protect the judgment debtor where the

judgment debtor could have a meaningful appeal if

he couldn't put up a supersedeas bond.

So the question, is how do we balance those

two interests? I'm going to su:amarize this, but

if you look at Rule 47, if you look at the part

starting "Money Judgment," within this we have

kept the general rule that when someone gets a

money judgment they must put up a bond which i s

equal to that judgment and its interest and its

cost.

Now, we have stated that the trial court can

deviate from this general rule after he gives

notice to all parties and has a hearing. The

question is what are going to be the grounds for

deviation. We came up with two alternatives. We

didn't have -- the subcommittee wasn't unanimous.

Alternative No. 1 was that simply the posting of

the amount -- if he can show the judgment -- the

debtor can show that posting the amount of the

bond or deposit could cause him irreparable harm

and also show that not posting such bond or

deposit will cause no su!Dstantiai harm to the

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUllG^
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judgment creditor, then there could be some

deviation from the general rule. That's

Alternative 1.

Now under that alternative, if you take the

fact situation that you have a judgment against,

for example, Southern Pacific, Aetna, Texas

Commerce Bank -- any deep pocket -- for $800,000,

that particular deep pocket is not going to be

able to show that it will cause me irreparable

harm to come up with this bond. Consequently,

he's got to conform with the general rule we have

today and he's got to put up the money for the

bond.

Now, the second alternative is a little bit

different. Both of these alternatives were taken

from the federal case laws. And the federal case

laws come out in two different ways on this. In

the second alternative, the judgment creditor, if

he shows -- the judgment debtor shows that the

judgment creditor will be adeguately protected for

any loss or damage occasioned by the delay on

appeal by order of alternate security or

alternative security then that covers it. Now

there are federal cases that have this type of

language. Under this hypothet-ical, for exa;aple if

512-474-5427 SUPaEt;E CGURT REPORTERS PRISCILLA iUDGL
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got plenty of assets." They're always going to be

able to get $160,000 frorc me; there's no reason

for me to put up a bond. Under that alternative,

that r:light punt. Under the first alternative,

that wouldn't punt. Now that's really the basis

and the guts of Rule 47.

You then get to the problem which Rule 49

addresses: Well, hdw are you going to appeal

this? Suppose we adopt this and all of a sudden

you're going to go to the Court of Appeals.

You're the judgment creditor and you're going to

say to the Court of Appeals, "Look, we don't like

what the trial court did." The problem we had is

we didn't want the appeal -- and this was Bill

Dorsaneo's idea to begin with -- with all the

baggage of a mandamus hearing. We thought it

would take too long so consequently what we put in

is that the trial court's order could be reviewed

on a special motion to the Court of Appeals. We

We a motion to the Court of Appeals.

Now we inight have to change the Rule of

Appellate Procedure 43 to state that such motion

is not an interlocutory appeal. Fill doesn't

think it is an interlocutory appeal anyway. But
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if people here feel that it is, we might have to

change Rule 43. I do not think it is after

reviewing the case law.

Then we also state well, if you go up to the

Court of Appeals, you don't want it to sit there

and then have your judgment in liiabo, so we put in

the language that such motion shall be heard at

the earliest practical time. Then we also put

that the appellate court may iss'ue such temporary

orders as it finds necessary to preserve the

rights of the parties. That language is taken out

of Rule 43.

Basically, those are the two big changes in

these rules that we are proposing. There are a

lot of smaller changes. We've always substituted

appellate. We've used the word judgment debtor;

we.think that clarifies it, clears it up. We

think using -- instead of appellee, using judgment

creditor is a better word. These are small

changes. Rule 615 of the Rules of Appellate

Procedure would have to be changed for post

judgment discovery, but those are minor changes.

These are the two big changes. I leave it open.

474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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committee recommending? Alternate 1 or Alternate

2?

MR. McCONNICO: I personally support

Alternate 1. Blaine Carlson felt that Alternate 2

was better and she can give her reasons for tha.t.

I'll just say that she felt that Alternate 2 came

more under the Open Courts:Q-ivision of the Texas

Constitution. It wouldn't be any problem with

Alternate 2 violatirig it. And I didn't mean to

get into your bailiwick.

PROFESSOR CARLSON: No. I think that

succinctly states it.

review?

MR. McCONNICO: Well, that's something

that we also -- because at first we were

discussing whether it should be abuse of

discretion. But we did put abuse of discretion

because under the present rule, if you look at

present Rule 47 --

PROFESSOR DORSANEO: 49.

44R. McCONNICO: Yeah, 49. I'm sorry.

It just says it will be reviewed and it doesn't

give the standard. So we kept the standard that

is in the present rule.

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE



27

1

2

3

4

5

6

7

3

9

10

11

16

17

18

19

20

21

22

23

24

25

I.iR. L067: But the problem is in

determining whether it's proper or improper. You

have to have some standard to go by or the judge

could just say, "Okay. I find he won't be

protected." When it's just -- that's just not the

way it is, and what are you going to do about it?

I mean I don't know what standards you would

follow, but I'm concerned about the fact that

there is no particular standard.

MR. I•7 c C O NNI C 0: We l l, I t h i n k in t h e

rule -- if we go with Alternate 1, we've got the

standard in the rule that it must be that it was

going to cause irreparable harm to the judgment

debtor and not posting such bond would cause no

substantial harm to the judgment creditor.

MR. LOW: Well, the judge makes that

finding but thenwhat do you say? I mean, if he

makes that finding does the Court of Appeals, do

they say, "Okay, we'll review that under this

standard"? Or do we just take it to you and say,

"well then, you make the c:etermination"? Is it a

new determin-ation? Is it like a trial de novo?

What is the standard?

512-474-5427 SUPRE24E COURT REPORTERS
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not going to be a trial de novo, obviously, at the

Court of Appeals because we have said that the

Court of Appeals may remand to the trial court for

findings of fact or the taking of evidence. And

they might need more facts and they.night need

more evidence.

But we felt like with these rules, and

especially P.ule 49, it was better not to say and

not to give them a'standard as we have done in

Rule 49 now. Vde have given the Court of Appeals a

standard to review any of these matters on appeal

because we thought the only alternative wasabuse

of discretion and I thought that was too strict --

could be too strict.

MR. TINDALL: The federal courts are

going in both ways around the country. Is that

what you're --

f•ZR. McCONNICO: No. The Federal

courts -- the Federal rule is silent to this.

There is nothing -- if you look at the rule, it

doesn't address this. So then you've got to look

at the Feder-al case law. There seems -- more of

the Federal courts state that to get a reduction

in the supersedeas bond -- and it,appears they are

pretty stingy in allowing people to do it -- most
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of the courts to me -- and the folks that have

been involved in the Te:;aco-Pennzoil litigation

will know this better because they have probably

briefed it a lot closer -- but from my review of

the cases it appears that most of the Federal

courts state the only time you can reduce the

supersedeas bond is if you show it's going to c -̀

the judgment debtor irreparable harm, and it's not

going to cause any harm to the judgment creditor

if it's reduced. And they may add the language on

"it serves the end of justice."

But there are some Federal courts which in

actuality what they've done is said, "Ol:ay. Ford

Motor Company, they might be able to make this

bond, making this bond is not going to hurt them

but they've always had the assets so why do we

make them? Why is it important that they make the

bond?" And that's Alternative 2.

MR. LOW: So your Federal court also

-- I mean, you don't -- their rules are a little

bit different in that you have moved your peril if

you require -them to put it up because if you're

wrong then you have to end up paying for it. But

we don't have a provision like that so when you're

applying Federal law to this you've got a

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE



30

1

2

3

4

5

6

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

different foundation than the foundation that

we're placing this on because people don't, in big

judgments, unless you're pretty sure -- you don't

ask them to put up one because you don't want to

end up having to pay for it.

1,1- R. M cI^?AIi3S: That's right. A

supersedeas bond is the cost of appeal to be taxed

in the Court of Appeals in the Fifth Circuit. So

if you've got somebody paying a$200,000 premium,

you had better be certain that you're going to be

able to get it affirmed.

MR. SPARKS (EL PASO) : Well actu.ally

the district that they remand the case take back

to, the district court decides whether the premium

is to be paid or not. But most of the time they

say yes, and they are substantial.

MR. LOW: That's right.

CHAIRMAN SOULES: Most of the time

they do tax the premium as cost?

alternative?

PROFESSOR CARLSON: I would just like
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one of which i s Evets (phonetiC) vs. Luce

(phonetic) which was a U.S. Supreme Court case

which went so far as to suggest that a defendant's

right to an appeal as guaranteed by a state had

been denied when his privately retained la:^7yer

failed to file a statement of facts. in my mind,

that is a very,_very broad reading of the

guarantee of appeal if a state's Open Courts --

Constitution has an Open Courts Provision which

Te::as does.
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court level which went to the general revenue

c
part. And it was not, a question, as I read the

opinion, of the litigant being able to pay the

filing fee, just that, it was an unreasonable

denial of access to the Court.

So I'm reading the case law to suggest that

if a state goes beycnd the U.S. Supreme Court and

the Constitutional guarantee and guarantees its

citizens the open court access, then the state

cannot through rules or other case law deny

unreasonable access. And I'm afraid i^ our

standard is -- if you can only waive the posting,

the mandatory posting, and the supersedeas bond by

irreparable harm showing, that that could still be

a denial of access to the litigant and show it's

unreasonable and that he should have been allowed

to post some alternate security.

appellate --

HR. NciIAINS: Well, one of the

problems I have with Alternate 2is that it

assumes that the only thing that you would
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evaluate a bond or its desirability to be posted

is for the delay. And that's just not true

particularly in Texas which is pretty much of a

haven for debtors -- much more so than most other

states, in fact -- such that, you know, quite

frankly I think the banks and a lot of the regular

credit folks would be very upset if the only thing

they thought they were concerned about on a bond

was whether or not there was a -- you.know, how

much time it was going to take. There's an awful

lot of default judgments, and then sometimes they

get involved in appeal practices.

If that would just result in delay, I think

it would just clog up the courts. A lot of times

it's cheaper to pay a lawyer to appeal a case than

it is to pay the numbers. And in fact,'I think

that's going on right now in a lot of cases. it

bothers me that -- you know, that at least

Alternative 1 looks to me to have a rational

basis. That is, it is suggested that there is an

e:cceptional circumstance that the trial judge

should have-the ability to determine. And much

lik.e -- it looks to me like the standard of

irreparable harm is very much like an injunction

standard.

512-474-5427 PRISCILLA JUDGE
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So I'm not sure that the courts won't choose

a discretionary review standard anyway whether we

do it or not simply because the question of

irreparable ha•rn is kind of akin to this

injunction issue. So I guess the only real

question is whether or not we're doing something

indirectly that-we don't kncw that we're doing

from the standpoint of what the appellate court

should want to treat this as.

The second thing is --.which you didn't talk

about, I think -- Scott is the continuing trial

court jurisdiction aspect of it which is also

strange to me. It's a different issue, but I

would support Alternative 1 from the,first part of

his standpoint as distinguished from Alternate 2

because I think that for one thing Alternate 2 is

just going to be filed in every case. Alternate

1, at least, you don't clog the motion practice as

much as we keep doing with various hearings.

CHAIRMAN SOULES: Philosophically --

of.course, this is just some background on this

rule, anyway, that goes back some -- I sense a

problem with the very first insert at the bottom

of A because it does not address he issue that

the COAJ has always wanted addressed and that this
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committee has always emphasized and that is the

preservation of the effectiveness of the judgment,

whatever it is. If you've got a billion dollar

judgment against a $10,000 corporation, the

effectiveness of that judgment is $10,000; it's

not a billion dollars. I mean I don't know what

the effectiveness of it is, but the effectiveness

of the judgment is what the plaintiff is entitled

to have protected by dollars or by other security.

And this just talks about delay damage on appeal.

One argument, folks, is that that just means

the interest that would run on appeal, not the

judgment itself. And I believe that in the first

insertion we need to put -- read with me here, if

you will -- "The trial court may enter such orders.

which adequately" -- insert this -- "preserve the

effectiveness of the judgment and" -- and then run

the rest of the sentence.

in the last -sentence: "The trial court may enter

such orders which adequately preserve the

effectiveness of the judgment."
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the effectiveness of the judg;nent and then protect

the judgment creditor -- I think that's against

any loss rather than for any loss, but that's --

irR. BRANSON: Aren't you really asking

for more trouble than you're curing there? You're

going to end up with some hearings on bonds that

,are going to last for months.

CHAIRMAN SOULES: That's right. And

there's no doubt about it, but we're there in the

practice.

Jones.

MR. JONES: I need a little

enlightenment. Of course my philosphy is that if

it ain't broke, don't fix it. But I understand

that the legislature has mandated or suggested to

us that we have messed with this rule.

512-474-5427 SUPRE14E COURT REPORTERS PRISCILLA JUDGE
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MR. BRANSON: Just Texaco.

CHAIRMAN SOULES: No.

MIR. BRANSON: The legislature hasn't

spoken yet.

CHAIRMAN SOULES: If you go back

historically what we're still talking about is a

request that the committee on Administration of

Justice put to this committee two years ago.

MR. JONES: Well, I remember that and

of course we had to vote two years ago to -- so

strong we didn't even consider it.

-CHAIRMAN SOULES: Well, I don't think

the record will bear that out, Franklin. It will

not bear that out, the record.
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Chairman, because I made the motion and it

carried, not in one meeting but two meetings.

CHAIP.MIaN SOULES: No, that's not true,

Frank. One meeting was to table and the next

meeting was different. And --

14R. BRANSON: Well what did Franklin

just say? Not to consider it, just table it.

Isn't that what you do?

MR. JONES: Well, that's not really --

I'm just bringing that up as a matter of inquiry.

I think that the committee ought to consider why

this is before us and, you know, we've had I don't

know how many years of supersedeas practice that

nobody has complained about until Texaco committed

such a gross wrong that they got hung for $11

billion dollars.

MR. BEARD: Well, I disagree with

Franklin's statement. There have been a number of

defendants who have settled their cases when they

have wanted to appeal because they could not post

a supersedeas bond and couldn't take the

catastrophe that occurred if they,started

executing it. So it has been a recurring
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undercurrent all over the state and we are not

giving them access to appeal, so I disagree with

Franklin. That problem has always been there and

we should have some way to provide that appeal.

At the same time, let me say, Luke, that I

think that last sentence under (A) takes care of

the problem you're talking about. It adequately

protects the judgment creditor. If they only have

$10,000 worth of assets, the court may enter an

order that states that they stay in the same

position. They use the word status quo in other

drafts and -- but it's the same thing they do in

bankruptcy court. They come in and they want to

use cash collateral. They've just got to

demonstrate if they use the bank's -- the cash

that they are not going to get any worse off. And

it's a lot of problems because, you know, a lot of

times they spend the bank's money. But I think

that language gives the court all sorts of leeway

to face problems we can't even think of --

contingencies. So I don't think -- I think it

ought to stay just like that.

CHAIRMAN SOULES: tlell, Pat, let me

ask you -- maybe I'm just not seeing a problem --

but you say protect the judgment creditor but you
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stop there. This doesn't stop there. This says a

limited protection. This is a very limited

protection for the judgment creditor that's

written in this last sentence. It's not much

protection.

MR. BEARD: If you look and see well,

you know, there is no way the judgment creditor --

this corporation has only got $10,000. How is he

going to pay it?

CHAIRMAN SOULES: Well that's not the

issue that's here in this sentence that I'm

seeing, and that's why I'm trying to get you and I

to see the same issue.

MR. BEARD: Well that's what it means

to me. It's just like a bankruptcy issue. It

adequately protects the judgment creditor if

that's all he's going to get.

MR. BEARD: Any loss or damage that he

suffers by -- as long as his $10,000 is going to

be there.

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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effectiveness of the judgment, not the interest on

appeal. The only thing that this protects if you

read it literally is the delay damage on appeal.

something?

MR. BEARD: Well, the damage on appeal

could be the loss of your whole principal.

MR. McMAINS: Luke, my personal

reading of that, I think maybe that language may

have started out possibly for that purpose. But

if, in fact, you adopt Alternate 1 and leave the

rest of the money judgment rule in there, you

don't have a problem because the rule is you've

got to secure the whole judgment "unless" -- and

this is the only exception -- and then you deal

with the unless. So, I mean, whether you amend

(A) or not really doesn't make any difference as I

see it.

MR. BEARD: Well, just strike the

"occasioned by delay or appeal," just any loss or

damiage.

MR. McCONNICO: -- takes care of it.

512-474-5427 PRISCILLA JUDGE
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that's the sense, then I don't have any problem

with it as long as we don't have a limitation of

what we're protecting. Sam Sparks of El Paso.

MR. SPARKS (EL PASO) : You know we're

talking about the standard on irreparable harm. I

don't -- I would favor Alternative 1 for some of

the reasons stated, but we're also not looking at

"not posting such bend or deposit would cause no

substantial harm to the judgment creditor." To

me, that's the phrase.

I don't know how you're going to generally

convince anybody of that in most of the cases that

we're thinking about. I think that is the harder

of the two standards to obtain any relief from the

trial court. And this gives some improvement over

the existing system, but as a practical matter I

don't see that it's going to do --

Federal courts have applied it , it reaily hasn't

been that different than our practice. It's a

very strict practice.
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to move again to table this matter, and I'm going

to ask the lawyers in the room who are retained by

either -

CHAIRMAN SOULES: I haven't recognized

it for that purpose.

MR. BRANSON: -- by either side not to

vote on the issue, and that this matter be tabled

until the Court has decided the Texaco case.

Thereafter, I think•it's an appropriate matter of

study for this committee. Until then, I think

it's inappropriate and it offends my consideration

of what the appropriate ethics of this committee

are.

CHAIRMAN SOULES: Further debate?

MR. BEARD: Well, it's not supposed to

be debatable but I oppose that.' I think this

is -

CHAIRMAN SOULES: Well I haven't

recognized him for the motion.

MR. BEARD: -- a matter to be taken

up. I think this is a matter we ought to act

on --
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something.

Chair be appointed.

CHAIRMAN SOULES: That issue is moot.

MR. BRAPdSON: Well since it's been

adopted on at least one, and I believe two prior

occasions by this committee, Mr. Chairman -- and

incidently I would like for you to look up in the

record those occasions because the last fellow

that called me a liar was a little younger than

you are and he got an opportunity to whip my ass

when it was over with -- because I did make that

motion and it was passed by this committee.

CHAIRMAN SOULES: I've read the motion

and reviewed the motion, but we need to debate

this. We've got -- the Supreme Court has taken a

pounding in the legislature this last time. And

if you -- we_'re going to see it again and again in

these materials. We need to address issues before

they get there. We will not have,another

opportunity to proraulgate a rule change before the

512-474-5427 SUPREN:E COURT REPORTERS PRISCILLA JUDGE
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legislature meets again.

MR. BRANSON: How do you know that?

MR. JONES: That was the point of my

inquiry, P4r. Chairman. I don't know what the

legislature did and I --

MR. JONES: -- and I apologize for my

ignorance but I'm -T you know, maybe it wouldn't

be entirely unfair for you to tell me, would it?

CHAIRMAN SOULES: All right. If you

will look at p•age 3 of the Supplement, there is

the Senate resolution.

MR. BRANSON: While you're looking at

that, Mr. Chairman, let me ask. you a question. Do

you think we're going to assist the Court in their

current problems when the majority of this

committee is retained by the litigants in that

case if we make a recommendation to them? Do you

think that is really going to enhance the Court's

position when you --

MR. BRANSON: -- have a group of

lawyers who are on retainer make the
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issue in the Pennzoil-Texaco litigation is a dead

issue. There is nobody -- no lawyer in that

litigation is representing any party that has

anything to do with supersedeas. It's over.

.

Frank.

MR. McMAINS: I'm just saying -- I

mean there isn't anything. It's done, dead

letter. There isn't anything we're going to do

that would affect the litigation. That was not

true the last time. But the U.S. Suireme Court

has made that decision, and then the bankruptcy

subsequent filing -- I mean basically that's it.
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It's all moot from a standpoint of the merits.

MR. BRANSON: In that case I withdraw

MR. McMAINS: And there isn't any

issue in the appeal anywhere -- I mean in the

application for writ. And I assume that they are

not going.to raise it on response, so I

CHaIRPdAPd SOULES: No.

MR. McMAINS: -- we don't -- all of

that is immaterial, frankly, from a standpoint of

the advisability. And I -- frankly, I feel very

strongly along with Luke that I would prefer that

this committee and the Court speak to this issue

before the legislature gets a hold of it and rides

off on a wild ride. That's all I'm --

MR. JONES: I agree with that. I

think all of us in this room want the Court to

preserve its rule-making authority. I mean I

thought that's why we had -- that's why I got my

Senator to vote against what I call the Texaco

rule because to me its just repulsive for a

goddamned litigant to go over to the legislature

and get a law passed. And that's what they tried

to do.
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coMmittee to be blackmailed by that litigant, and

I kind of perceive that that's what's happening.

Now maybe we ought -- maybe we've got to knuck'ie

under; and if we do, I'm willing to knucAkle

under. But if that's what happening, I want to

know about it.

CHAIRMAN SOULES: Well, it is. And

we're going to see more of it if we get into the

papers, Franklin. And the thing about it is, we

do a better job when we address these because we

understand the issues better. And here at this

table, we can talk about the real problems and we

can narrow it down if we can tell the Court what

we feel. And in almost every case -- as a matter

of fact, I think in every case where the Court

considered our work product after the last

sessions, they did what we asked -- what we

suggested be done.

But if we leave that as something to happen

over at the legislature --

MR. 30NES: The only real problen with

that -- Mr. _Chairrr.an, what I have a problem with

is whether or not we are adopting a rule here

under pressure from all of these ^diots over here

across the street.

512-474-5427 PRISCILLA JUDGE
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just like we changed the special issue practice

because of that pressure. This conmittee has, at

times, responded to legislative pressures.

MR. JOiIES: No, the legislative

practice we changed because it was a goddamned

inanity.

CHAIRMAI4 SOULES: Well there was a lot

of pressure from the legislature too. Anyway,

let's get to the text,of this proposal 47. Is

there a suggested amendment that we delete the

words "occasioned by the delay on appeal" at the

very end of (A)?

CHAIRMAN SOULES: All right. Any

discussion? In favor say aye.

any loss"?

512-474-5427 PRISCILLA jUDGE
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make that textual change. Okay. That takes us to

(B)

CHAIRMAN SOULES: The last sentence,

then, of (A) will read, "The trial court may enter

such orders which adequately protect the judgment

creditor against any loss or damage."

i'IR. LOW: Luke, I still wonder why

don't you protect him not just from any loss or

damage but occasioned by the appeal, really. But

I guess that's the same.

PROFESSOR EDGAR: In the context of

the sentence, I don't think there is any problem

there.

MR. FULLER: You want to protect him

against loss as occasioned by the appeal not loss

of business opportunities and everything else.

MR. FULLER: You know, if I had

$100,000, I might tell you to invest in something

that made a_lot of money.

14R. LOW: But that might be a

different loss, not what you're r(^aliy protecting

from a loss occasioned by the appeal. That's what
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the whole thing is about and not just any loss of

"they may suffer." What, from the judgment or

what?

CHAIRMAN SOULES: Well, we could put

back in "occasioned by the appeal" and leave

"delay" out so that your just not talking about

the delay aspect of it.

MR. FULLER: Yeah, leave out delay and

leave in "occasioned by the appeal."

PROFESSOR EDGAR: Yeah, I think that

makes better sense.

CHAIRMAN SOULES: I see. Ken, I thank

you. That was Ken Fuller that.made that

suggestion.

MR. JONES: Is there a motion, Mr.

Chairman, on the floor as to Alternative 1 or 2?

CHAIRt•iAN SOULES: Let me see if I have

this right now, and instead of "which" -- which I

got hung up reading a moment ago -- I'm going to

read "as will." "The trial court may enter such
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oZ-ders as will adequately protect the judgment

creditor against any loss or damage occasioned by

the appeal." Any further discussion on that?

Okay. All in favor of that change now say aye.

COIit;ITTEE MEMBERS: Aye.

CHAIRDiaN SOULES: Okay. Now we'll

move to paragraph (B) and the discussion of

whether to use Alternative 1 or 2 or something

else.

CHAIRMAN SOULES: Moved and seconded

that Alternative 1 be -- is there any further

discussion on that?

advised.

CHAIRMAN SOULES: Ken Fuller.

MR. FULLER: I think this is a really

big show, gang, and I think -- it may be that it

should be ad_opted -- but I really feel that we

ought to have more discussion. We're making a

major change in the law. There's,some strong

feelin,gs around this table and I don't -- I'm not
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realll knowledgeable in this area, but I'm smart

enough to see a roman candle go off when I see it

and I think we better talk about this some more.

And it may be that that's what we want on this,

hopefully.

CHAIRMAN SOULES: Well that's where

we're about now is talking about which

Alternative --

MR. FULLER: I don't want to vote on

it but let's discuss it.

CHAIRMAN SOULES: Yeah. We want it

fully discussed, no guestion. Okay. What

discussion -- the motion has been made and

seconded that we use Alternative 1. That simply

gets it on the table for discussion. It's been

discussed to some extent before, but just because

you've said your peace once, you can say it again

because we now have that issue squarely before us.

Who would like to speak?

MR. TINDALL: Luke, I'm in the dark on

these issues. I don't know how most states deal

with these issues. I know all the press we had

this Spring over the Texaco case, but our --

CHAIRMAN SOULES: Most states pretty

much follow the Federal practice of Rule 62. And
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many --

TyiR. TINDALL: But I'm told that's

s i l e n t

MR. I^IcCOPdNICO: It is silent, but the

Federal case law has set up these standards and

they say the appellate court can change the

supersedeas bond on appeal. Now that is pretty

widespread in every circuit of the country.

What we did here - - and I'll talk a little

bit more about Alternate 1 -- we first went back

and looked at the Committee on the Administration

of Justice and their proposal. They had a

proposal that it was to keep the status quo. We

didn't know what the status quo was or what it

meant. Okay? That didn't make any sense to me

and you always got into the problem of really what

is the status quo.

We then looked at the Federal cases. This

was the strictest standard that was in any of the

Federal cases. And it's rarely used because

you've got two things you've got to meet, and both

of them are_pretty high hurdles. And I think to

protect the judgment creditor -- and that's

something you've got to have right up at the front

-- this is as strong a standard as I have seen in



2

3

4

5

6

7

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

55

any of the Federal cases. We have not gone and

looked -- I know the people in the Pennzoil-Te..aco

litigation probably did -- I did not go look at

what New York, California, Illinois and other

states did.

I know there is a division in other states.

A lot of states like Lul:e's states -- I've got the

New York, California law r.ere -- but their codes

are silent to it, then the courts fill it in.

Some states, their codes aren't silent to it.

There are even some states that have the old Tex-as

rule that the supersedeas bond has to be twice the

judgment. But there is a division; there is no

uniformity across the country that I saw.

And Rusty would know this better than I, but

just going through.this and trying to get a handle

on it, I went back -- we went back and looked at

the Federal law. This was as strict a standard as

I could pull out of any of the Federal cases and I

thought it would satisfy both of the policies that

we wanted to protect. Hake sure a judgment debtor

-- and I didn't even think about Texaco -- but if

it's the Hobil station across the street and if

they get hit because a gas pump goes off for

$80,000, they're not going to be able to put up
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the bond. But they might have assets over there

of 120, so I wanted those guys to be able to be

protected.

And that's how we wrote this in because then

a court could say: "You're not going to get rid

of any of your assets. You're going to keep all

of your assets in place so the judgment creditor

can collect." But then the Mobil station could

come in and say: "IIm never going to make this

bond. There's no way." "The only way I'm going

to make this bond is to go into bankruptcy or go

out of business," and you protect the judgment

debtor.

question before we -

Branson.

MR. BRANSON: -- vote on Alternative 1

or 2. Sometimes the amount of the judgment

interest of the cost is not adequate to protect

the judgment debtor particuiarly where you've got

cross appeal-s and matters that have been NOV'd.

MR. TficCO111?ICO: Well, we pulled that

right out of the language of the existing rule.

That's the rule we have.
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not, it is still not adequate if we're dealing

with the law in the field. You could easily have

some treble damage issues NOV'd by the trial court

which could require substantially higher bonds for

protection than your actual judgment. But

couldn't you include cross appeals -- the amount

of judgment and/or cross appeals?

deposit."

MR. McCONNICO: The first sentence.

That language we underlined, that language should

not be underlined because it's not a change. But

you're right, that's -- if it's a problem, it's a

problem with the existing rule.

CHAIRMAN SOULES: The first sentence

should not be underlined?

MR. BRANSON: Well, if we're dealing

with the rule anyway, why don't we go ahead and
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address the problems that exist? If you're going

to protect the judgment creditor and debtor you

need to do it to the potential full judgment.

MR. BEARD: That would change all of

our practice in Texas --

PROFESSOR EDGtiR: Well then you don't

have a judgment, Frank. See --

MR. BEARD: -- levee attachments

before you even filed your lawsuit.

MR. BRA14SOiy: You've got a cross

appeal for -- a cross point for definition. if

you can define the amount of the bond by looking

at the cross points as well as the judgments.

PROFESSOR EDGAR: Well, you've got to

look at the judgment, not the points that are

raised on appeal. It's not what judgment you

might ultimately obtain, you're trying to protect

the judgment that's been entered by the trial

court.

MR. SRAP;SOid: 17ell, but aren't you

really -- right now we are addressing the total

rule as I understand it.' Aren't you really trying
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PROFESSOR EDGAR: Only the judgment

entered by the trial court.

PROFESSOR EDGAR: Now that's another

question entirely.

MR. BRANSON: We have a rule here

that's broad enough to do that.

MR. SPARRS (EL PASO): I want to ask a

question of the subcommittee and I'm -- I'm going

to jump over Frank's thought for a minute. On

Alternative 1, would it be within the spirit of

Alternative 1 if you entered into -- or the judge

entered an order "no requirement of the bond

shall" -- but the judgment debtor each year would

have to pay $50,000 on the judgment until the

appeal was held. Now that's the kind of thing I'm

looking at when you look at whether or not the

judgment creditor will suffer substantial harm

during that appea1.

512-474-5427 PRISCILLA JUDGE
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do is leave that to the court that has to devise

that order.

MR. SPARKS (EL PASO) : No, I

understand that. I'm just asking is that

something that the court could do under this rule?

M R. MI cC0NIdICO: Well, the last

sentence might give them that much leeway because

the last sentence of (B) states that in such case

the trial court may'stay enforcement of the

judgment based upon an order which adequately

protects the judgment creditor for any loss or

damage occasioned by -- and I think we need to

take out "delay" again -- by the appeal. Now that

gives a lot of leeway.

CHAIRMAN SOULES: It seems to me in

the Alternatives -- in Alternative 1 you've got to

find irreparable injury to the debtor and no harm

to the creditor. The other case, the second

really picks up what we did in (A) and says you

must -- "The trial court must enter an order that

wi,1l protect' the judgment creditor from any loss

occasioned by the appeal," and gives a trial court

latitude to make the decision as to what is

protective, without having to alsq find that

whatever iilight be protective is required because

512-474-5427 SUPRET-IL COURT REPGP.TLRS PRISCILLA JUUGE
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anything else would do irreparable harm to the

creditor and so forth.

CHAIRAIAN SOULES: Yes, sir.

MR. JONES: -- and I would like, I

think, with the consensus of the committee to

amend it to strike out the word "delay" in the

last line of Paragraph (B).

MR. SPARKS (EL PASO): I second.

PROFESSOR EDGAR: Do you want to be

consistent, though, and change the "which"

preceding "adequately" to read "as will"? Mr.

Chairman?

Edgar.

PROFESSOR EDGAR: Do you want to be

consistent in that last sentence as we were in the

last sentence in the first paragraph by saying "as

will adequately" rather than "which adequately"?

-CHAIRMAN SOULES: Yes. Where is that?

PROFESSOR EDGAR: It's the third line

from the bottom.

512-474-5427 SUPREI'iE COURT REPORTERS PRISCILLA JUDGE



62

1

2

3

4

7

8

10

11

12

Hadley?

PP.OFESSOP. EDGAR: Yes. If that's all

right with you.

MR. McCONNICO: And also we need to

make it consistent to change "for any," to

"against any."

with our prior sentence at the end of (A) , we need

13 to change "for any loss to judgment creditor"
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"for any loss," to change the "for" to "against"

-- "against any loss."

PROFESSOR EDGAR: And also change

"protects" to "protect."

How many feel that the strict standards of 1

512-474-5427
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are preferable to the -- just providing that it

must be adequately protected which is in 2?

(At this time the vote was

(taken by a show of hands,

(after which time the

(meeting continued as

(fo11ows:

CHAIRMAN SOULES: Okay. It seems to be

a fairly strong consensus that the stricter

standards would apply. Is that why there's not

much discussion on 2? Now I know that Elaine has

discussed it but if we're there, well -- does

anyone else want to discuss number 2? Or Elaine,

do you want to speak your peace one more time

before we vote?

PROFESSOR CARLSON: No, I just wanted

to caution the committee on that possible problem .

down the road. I would like to respond a littie

bit further to Mr. Tindall's inquiry a little bit

earlier and to some remarks Steve made about the

Federal rule. And I'd like to also say I'm not

retained in _the Texaco-Pennzoil judgment. This is

my independent judgment.

The Federal rule -- cases that I read

interpreting the Federal rule are not saying it's

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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a matter of a court's inherent power of the trial

court to provide for alternate security. The

predecessor to the Federal rule e::pressly gave the

Federal trial court the power to provide for the

ultimate security. The Federal appellate rule

continues to give the Federal appeilate courts the

review of the trial court's order of alternate

security.

And so it's a matter of rule interpretation

and not inherent power of the court. And that is

why I think that we need a change in the Texas

rule -- whatever it might be, Alternative 1 or 2

-- to Rule 47 to really fill the gap that's a part

of our Open Courts Provision.

NiR. TINDALL: What about the issue of

the bond fee? In my one supersedeas, the only

person who made any money was the insurance

company that extracted a king's ransom. I mean I

always thought that was offensive. I mean if we

go with Alternate 1, do we need to also deal with

the bond fee because Steve's exa;nple of a $120,000

judgment agGinst Exxon, if you hold their feet to

the fire, they've got to put it up. It's a

ridiculous bond fee.

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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buy a surety bond. I mean one of the problems is

that Exxon and a lot of the other big companies,

they just get a sister company or somebody else to

sign on as a surety --

a CD up.

11R. BEARD: Well we shouldn't try to

cover any details of what -- just leave that to

the trial courts.

MR. TINDALL: Well, but is cost an

issue that we should -- I'm talking from a point

of inquiry. This is so radical a change that if

we go this route and you give the judge the

discretion, then what about the bond fee? They

say the Federal courts evidently have a rule on

this, right?

MR. SPARKS (EL PASO): Let me just say

that a lot of these decisions don't have any

practical effect on where we practice. The

Western District blanket will not give any orders,

period. You either put up a supersedeas or not.

I'm in some rather large cases that I sure have

gotten funded in, have offered to put up CD's, and

PRISCILLA JUDGE512-474-5427
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of course it's not acceptable because of the

negotiations between the parties at that point and

the court won't enter an order on that type of

thing.

And a lot of times it's because you can't get

a bond. I mean it doesn't make any difference

what it is, you just can't purchase one. And I

also want the record to reflect I'm not in the

Texaco case either. But Luke's statement of

number 2, by inference, being not as restrictive

as Alternate 1, in. my judgment, is not correct

because number 2 doesn't really go to the problem

we're talking about. Number 2 just allows a

judgment debtor that has the assets to avoid the

payment of a bond in my judgment. So I really --

on.1 if we're talking about making any change for

the "betterment" or to respond to the legislative

pressu•re, we're looking at Alternative 1, I think.

CHAIRMAN SOULES: Well, let me read

the (B) now with Alternative 1 in there as I

understand it, and then we can get a vote.

"When the judgment is a sum of money, the

amount of the bond or deposit shall be at least

the amount of the judgment intere$t and costs.

The trial court may deviate from this general rule

512-474-5427 SUPREME COURT REPGRTERS PRISCILLA -UDGE
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if, after notice to all parties and a hearing, the

trial court finds that pcsting the amount of the

bond or deposit will cause irreparable harm to the

judgment debtor, and not posting such bond or

deposit will cause no substantial harm to the

judgment creditoi. In such a case, the trial

court may stay enforcement of the judgment based

upon an order which adec,uately protects" --

fit there.

better.

CHAIRMAN SOULES: "Which" is better.

We'll leave it -- "which adequately protects the

judgment creditor against any loss or damage

occasioned by the appeal."

MR. JONES: Are you going to change

"for" to "against"?

1IF.. BRANSON: Mr. Chairman, before we

do that, I ai:in't mind Sam jumping over my

question but I'd like for the committee to address

it, if we could, and that is the cuestion of where



1

2

4

5

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

68

you have a verdict by a jury that is different

f rom --

CHAIRMAN SOULES: Frank, please.

Let's vote this first and then--

MR. BRANSON: i-Jell, but we're voting

on language and all you'd have to do is add

"judgmen't", make that "potential judgment" or

"verdict."

CHAIRAgAn SOULES: Well, while we've

got this much before us, I'd like to get a vote,

and then if you want to look at that we'll go to

it. But just as a matter of organization -- those

in favor as read, please show by hands.

motion?

CHAIRMAN SOULES: Yes, sir. Okay.

Opposed? That's unanimously recommended, then.

up.

CHAIRMAN SOULES: Oh, I'm sorry. I

didn't see your hand. I looked for it but it must

have been ov-er there behind Tony somewhere.

Elaine registered a dissent.

Now Frank, tell me what -- express your

point.
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we're attempting to protect the litigants in their

various positions after the jury comes back and

you have some NOV'd issue which if the appellate

court finds were improperiy NOV'd, they would

referm the trial judgment. Then you need to

protect the judgment creditor's ability to collect

what the jury attempted to award them. And all

you would have to do is change the word "judgment"

in (B) to put "potential judgment based on the

jury verdict."

CHAIRMAN SOULES: Let's take a

consensus. Who's for discussing that and who's

not? Who wants to discuss Frank's suggestion,

hold up your hand?

MR. BEARD: Vve1l, Frank, why don't you

have summar)^ judgment issues in there too?

MR. BRANSON: Well, if you're making

them post a bond and the issues that were NOV'd

are three times in some instances, and in some

PRISCILLA JUDGE512-474-5427
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instances more than that -- the original judgment

that's entered -and if you had a trial court

that improperly NOV'd it, the judgment creditor

has got no protection on appeal under the eistir.g

law. If we're addressing the rule, let's see if

we can get them some protection too.

MR. h3ciylAIN;S: Yes, but Frank the point

is he's not a judgment creditor. He really

doesn't have a judgment. I mean you're talking

about him being a verdict creditor and --

MR. BRANSON: Well, I understand that.

DIR. McMAINS: -- there is no such

animal. But you don't have to post a supersedeas

bond because what happens if you don't? Nobody is

going to excute on a verdict when the judgment

is --

MR. BRANSON: But heretofore you had

to post supersedeas bonds in all cases. We've now

changed that if the Court adopts our rule. I'm

suggesting that we address the underlying

potential problem along,the way.
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w e're talking about, know what we're discussing,

if you wish.

right I would move that (B) be amended to read as

follows: "G^7hen a judgment is a sum of money, the

amount of bond or deposit shall be at least the

amount of the judgment and/or the amount of the

judgment sought on cross appeal, interest and

cost."

Now let's go on to (C) and carry through with

the text of the proposed 47. And then I guess the

next point, really, of discussion is going to be

the review or continuing trial court jurisdiction,

Rusty, that you raised. But we need to get

through the textual changes anyway. Steve,

explain what follows then in (C) and (D) and so

forth.

MR. Mc C O t d N I C 0 : We l l , t h e s e c h a n g e s

are really just following through with land and

property with the money judgment. What we need to

change in each of these is they all repeat the

language "by the delay on appeal." We need to say

"by the appeal."
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CHAIRMAN SOULES: And you're accepting

that amendment, then, your committee is, to drop

out the "delay on"? Bill?

PROFESSOR DORSANEO: That's fine with

me.

PROFESSOR EDGAR: Well, where does

that language appear at?

PROFESSOR EDGAR: Yes, but he said it

appeared in all of the rest of them.

PROFESSOR DORSANEO: Not many of them.

MR. McCONNICO: Well, it appeared in

(C) --

MR. tdcCONNICO: That's the only one.

I'm sorry. That was a misstatement.

I•Tell, basically what we've done in each of

these again, in (D) and (E), we've given the trial

court the discretion to suspend enforcement of the

money judgment with or without the appropriate
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additional security. But that's just trying to

make each of these consistent with (B). We've

added that to each one.

Now we've also. marked out language that --

because we had to do this so quickly -- well, not

that -- we've done it in the last couple of weeks

-- there are some provisions in Rule 47 that do

not appear in this because they are na,longer

applicable to this. And we might need to go back

and you might need to look at Rule 47. Well let

me see if I could bring out some of that language.

It's not so much in Rule 47, as we did leave out a

lot of language in Rule 49. And when we get to-

Rule 49, there's been a lot of language in Rule 49

that no longer appears in the new rule.

Now I think the big problem is going to come

up -- well, hopefully it's not going to be a big

problem, but it's something we need to take notice

of -- in (K) under the continuing trial court

jurisdiction because this provision is not in Rule

47 as it's written now. This is an addition. And

previously when we've discussed this rule, most of

the changes have been proposed to occur in a new

paragraph sub (K); in fact, that's where the

Committee on Administration of dustice proposed
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that the rule be changed to begin with. I will

give you a minute to read paragraph (N). I think

it's self-e:;pianatory, but it is a new addition

that doesn't appear in our existing rule.

What we came down to in paragraph (K) is that

there could be a change in the judgment creditor's

or the judgment debtor's situation. And if the

judgment debtor's situation changed, we had to

have some type of authority in the trial court to

go back and redo the security that it can put up

by the judgment debtor. That's why we put in

paragraph (I:), to give the trial court continuing

jurisdiction to correct anything that might occur

while the appeal is ongoing and after the trial

court loses its plenary power.

MR. McCONNICO: Sometimes you are

going to have dual jurisdiction. And, in fact, we

probably do right now just like Rusty said. That

was our conclusion. But this makes it express.

with it.
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CHAIRMAN SOULES: Rusty, you had some

sensitivity to this earlier expressed. How do you

see this (K) ?

MR. McMAINS: The only real comment I

have, I do think that based on case law that we

have right now, there is a suggestion that you can

make such a motion -- that is, any motion that

relates to the right to supersedeas -- for

instance, in nonmoney judgments - - even after

appellate jurisdiction is attached to the court of

appeals. So I'm not sure this is anything but a

codification insofar as the recognition of plenary

jurisdiction.

But the question I do have, it appears that

it doesn't really give you any encouragement to do

it early. And the only question I have is:

Should there be -- I can understand why you want

to give them jurisdiction with regards to changed

circumstances, or someone contending that there

are changed circumstances. My question is: Do

you want to_essentialiy encourage people just not

to worry about it until the subject comes up. I

mean under this rule, basically you don't have to

initiate anything until si:, months into the appeal

51.
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if one so desires. I mean should you have any,-

you know, for good cause? I mean should there be

any limitation on your ability to go to the trial

court? I don't know.

MR. McMAINS: No. No, this is not

limited. This gives the trial court jurisdiction

to mess with that order or to entertain the

request for the first tir,te made after the case is

pending on appeal.

CHAIRMAN SOULES: Well, the judgment

creditor may not -- may be reluctant to delay and

execute.

understand.

that's the status, the judgment debtor will be

moving to get help.

CHAIRMAN SOULES: Nothing is changed

really until somebody decides to execute --

512-474-5427 SUPRENE COURT REPORTERS PRISCILLA JUDGE



2

3

4

6

7

8

9

10

11

12

13

14

15

16

17

19

20

21

22

23

24

25

77

there should be one, necessarily. All I'm saying

is that there is no either restriction or even

encouragement to have done it earlier.

C:iAIRi°iAi1 SOULES: I'm not trying to

argue that there should be. I'm simply trying to

put that concept out there that maybe there is no

need for anybody to seek until -- really nothing

has changed as far as the relationship of the

parties except somebody six months later decides

that they've got the courage to start executing

it.

. MR. BEARD: Well, what we're doing is

just eliminating a question as to the trial lawyer

as to where does he go to try to modify that

order.

CHAIRMAN SOULES: Sam Sparks. That's

MR. SPARKS (EL PASO) : Well, we're

doing something more, though, and I think it is a

good -- and that is telling the trial judge,

whoever or wherever the trial judge is, that they

can do it. A lot of them -- you know, soraetimes

you can't get Rusty on the phone to tell the judge

that he can do that, and I think it's a gooc,
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M R. L0W: No, you could end up though

with -- you've got it on appeal. You could end up

-- if it's not limited to how many motions you can

file in a trial court, you can end up where you've

got a hearing on this in the trial court at 9:00,

court of appeals at 9:30 -- I mean I can see the

dual jurisdiction thing. It could be some play,

and I don't know how you would deal with it.

itiR. McMAINS: One question that I have

is whether or not we should be essentially

encouraging them to go to the trial court first

because our Rule 48 -- and maybe that's where we

need to make the amendment is in the appellate

rule -- is suggest that what you can do in the

appellate rule is to review a trial court's

determination under this rule because really and

truly the appellate courts don't have really any

fact-finding jurisdiction, and really has no

business entertaining testimony or affidavits when

the trial court hasn't had a chance to make a

decision.

PROFESSOR CARLSON: Isn't that really

what Rule 49 says?

512-474-5427
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a delayed appeal and this will supersede -- as

long as it's not sufficient -- the court of

CFiAIF<ilr^td SOULES: Elaine Carlson says

isn't that really what Rule 49 does is make the

court of appeals a review court after the trial

court has been addressed under (K).

MR. BEARD: I don't really think,

though, in those instances where people have

posted a supersedeas bond that the passage of time

has caused the interest to exceed the amount of

the supersedeas bond.

CHAIRMAN SOULES: As a matter of rules

history that we're making here, is it the intent

of the proposal from the committee to require a

litigant to go first to the trial court for relief

and then have the court of appeals be a review

court for whatever the trial court has done?

Moving first to 47(K) and the trial court, and

then to 48. _I mean, have I got the numbers right?

Number 47 (IC) and the trial court, subject to 49

review.

512-474-5427
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good approach. The dual jurisdiction is an issue

we have in divorce cases a lot. And we got the

legislature to overrule that Boniface (phonetic)

case that said you couldn't enforce by contempt in

the trial court when the case was on appeai. And

that's the law we have now is you can still

enforce the judgment in the trial court even

though it's in the Supreme Court of Texas so -

because the appellate courts aren't ec;uipped' to

have these evidentiary hearings.

CHAIR14Aid SOULES: Let's see, as I'm

reading 47(K) and 49, the way that they are'on the

table right now, we go first to the trial court

under 47(K), and only after that then we go to the

court of appeals under 49. If that's the intent

of the committee, that's the way it seems to me to

read.

PROFESSOR DORSANEO: Well really we go

under 49(B), and then (K) would give jurisdiction

to do (B) after plenary power, right?

CHAIRMAN SOULES: Right.

PP.OFESSOR DORSANEO: But it is a

little bit -- it's not comipleteiy clear in 49(A)

when it says "the trial court's order" that we're

talking about what takes-place after the first

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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sentence of 49(B).

clear?

PROFESSOR DORSANEO: I think we could

change the second sentence of 47(E) to say that

the trial court may make an order deviating from

this general rule, or order a deviation from this

general rule.

JUDGE RIVERA: I had a comment. it

might be a lot simpler and a lot more direct if we

just say that the trial court will have power and

continue jurisdiction to modify its orders under

this rule during the pendency of the appeal,

period. Then it wouldn't conflict or intervene or

overlap with Rule 49. And I think that's

consistent with other rules that we could modify

our own orders.

PROFESSOR DOP.SADiEO: My inclination is

to discourag.e a requirement that somebody would go

to the trial court in every case in order to

preserve the right to go back later. And I like

the idea of letting someone wait until a probler,

512-474-5427 SUPREidE COURT REPORTERS PRISCILLii JUDGE
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comes up and then going to the court and seeking

relief, rather then going at the threshhold,

getting some kind of an order so they could come

back later and seek a modification of that order.

CHAIRMAN SOULES: You see, Judge, what

he s saying is, is that there's not any order.

JUDGE RIVERA: Well, we can say enter

I

what Bill was getting at. 'I'm sorry.

JUSTICE WALLACE: I think T can

guarantee you every appella'te judge in the State

would'`druther'Ithe trail court take.care of those

matters.

JUDGE RIVERA: If it's going to be a

hearing where evidence is going to be required to

l
hear an appraisal or a financial statement or look

at a CD or something, its got to be done in the

trial court so I'm sure they would like that.
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say the trial court may deviate from this order

and we say the trial court may order a deviation

f rom. this general rule, now that is the order.

Now we've called it an order instead of -- may

order a deviation. And then it's that order that

becomes reviewabie under 49 and you're tracking

something from 47(A) -- or 47(B) into 49; is that

right, Bill? Explain that to the committee, if

you will.

PROFESSOR DORSANEO: 6ie1l, as I see

it, for money judgments which is what we're really

addressing, you have first of all as the main rule

an amount of supersedeas 'set by a rule not set by

court order, but the trial court may make an order

deviating from the amounts set by the rule subject

to the standard in 49(B). The trial court may

take that action pursuant to paragraph (K) of 47

- I think I may be saying 49, I mean 47 -- after

the period of plenary power under Rule 329(b)

would ordinarily have expired. That's probably

the law anyway. And all of that is subject --

that is to say the trial court's order either

within the plenary power period or thereafter is

subject to review in accordance with paragraph (A)

512-474-5427 PRISCILLA JUDGE
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of 49 which speaks about reviewing the trial

court's order.

CHAIRMAN SOULES: Pursuant to Rule 47.

PROFESSOR DORSANEO: Yeah, pursuant to

Rule 47. So that would in effect require someone

to go to the trial_court first.

CHAIRMAN SOULES: Are you comfortable

with that approach, Rusty?

MR. McMAINS: Yes. Except that do all

of the other exceptions have an order in them with

regards to the supersedeas? I mean these things

talk about bonds and divisions.

CHAIRMAN SOULES: Does it say order or

suspension like in (B), instead of suspend?

PROFESSOR DOP.SANEO: I think it says

"determined." It could say "ordered" instead of

"determined."

CHAIRMAN SOULES: Where is that?

PROFESSOR DORSANEO: Like you take

(D). (D) uses the word "dete.rmined"; (E) uses the

word "determined"; (F) uses the word "determined";

and all of those could say "ordered," I suppose.

CHAIRIdAN SOULES: It says -- how about

the trial court may, within its da.scretion, order

a suspension instead of suspend? That's the
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order, is it not? And then order a suspension?

(F)?

CHAIRMAN SOULES: Okay. We' ll clean

up the subparagraphs here to be sure that we're

talking about orders in every one of the

subparagraphs of 47 so that the word "order" in 49

will pick that up for review. Ken, you had your

hand up. Thank you.

MR. FULLER: This may not be the

appropriate time but any time you give a judge

the court a lot of discretion, it worries me that

it doesn't have any guidelines. We have to deal.

with that in our business all the time. I wonder

about the practicality of in the event of a

deviation from the form where they are just set

out, you know -- you've got to have it in the

amount of the judgment -- what is wrong with

requiring that judge to state in specificity the

reasons for the deviation to avoid these remands

for more evidentiary hearings? In other words, if



16u

1

3

6

7

3

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

you're going to deviate, you've got to say in

there why you're deviating.

MR. BEARD: The subcommittee predicted

that this was an issue that would be coming up

today. But I'll just say once again that I don't

want the trial court doing anyting but saying

"granted" or "denied" or "overruled." He hasn't

got time to do all these things. The prevailing

party drafts then all up in the first plac.e, and I

don't think we ought to have anything saying --

that says any findings of facts. It just has to

be supported by the record going up.

CHAIRMAN SOULES: Well, and having

gone for Alternative No. 1, we know he has got to

make two very direct findings, irreparable injury

and no harm.

JUDGE CASSEE: Are you talking about

the trial judge that actually had the hearing or

just any trial judge?

CHAIRIiAtd SOULES: Well, the trial

judge that signs the order. The order has to be

based on these findings, doesn't it, Judge? Haybe

I'm not following your question, 7udge Casseb.

JUDGE CASSEB: I'm talking about if
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one trial judge said something and you go to

another trial judge who says, "I want this

reviewed. I want this reduced." Do you go to the

sar;le trial judge that said it originally or not?

CHAIRMAN SOULES: Well, you have to go

back to the same court but it may not be the same

judge sitting on the court, unfortunately.

JUDGE CASSEB: I'm afraid that"s going

MR. SADBERRY: Mr. Chairman, on that

point I would like to address the subcommittee as

to whether you could consider the right of the

judgment creditor to request the findings of facts

by the trial court on that issue as opposed to it

being mandatory.

MR. BEARD: Well, we did not discuss

it in the committee, but if you don't have any

authority to get it out of the trial court, I

don't know of any way you could make those

findings of fact.

MR. SADBERRY: Well, would that be

against the spirit of what you propose to have

that provision written in? It can be the result

of an appeal that the court of appeais reinands it
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2

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

83

for such a finding. I'm wondering if it would be

advisable to allow for the request to maybe avoid

one step in the appeal process.

MR. BEARD: Well, without findings of

facts, if there is anything to support the trial

court's order, they're going to affirm it. I

would rather stay away from it.

MR. McCONNICO: I think the way it is

now that the judgment debtor has got to have a

record of the hearing. Obviously, he isn't going

to have anything to appeal unless he makes a

record. The record, I mean, just goes without

sa ying. The record has to reflect evidence on

each of those two standards that we have put in,

that we have to show that it will irreparably harm

the judgment debtor to put up the bond and it will

not harm the judgment creditor if he gives some

alternative method of security.

I think-that's the simplest way to do it, is

to let it go up like our discovery hearings are

go.ing up now just based upon the record in front

of the trial_court. I think if we add any more

baggage to -- we were concerned about adding any

baggage to the appeal that would make the appeal

any more difficult. And we wanted to keep it as
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simple as possible, but make the standards strict.

14n. BEARD: If you have to have

findings of facts, how long is it going to take to

get those drafted up? This appeal should be

able --

iiP.. BEARD: -- to hit that Appellate

Court just like that and -- for rellef.

slow --

MR. BEARD: One way or another.

AiR. McCONNICO: We didn't want to slow

down the appeal where the judgment debtor could

waste the assets if he doesn't like it.

CIiAIRMAAI SOULES: Bill Dorsaneo.

PROFESSOP. DORSANEO: You really have

two choices. If you require findings, you can

either reverse the order and go back to a definite

amount if the judge doesn't make the right kind of

order, doesn't prepare it properly, you reverse

and rec,uire a bond in the full ar.iount. Or

probably, more sensibly, send it back to the trial

judge to go through that process again of

redrafting the order like we do when findings are

not made when you have a right to request then.
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And that really does get you into a lot of going

back and forth to no purpose, I think.

MR. SADBERRY: Well, I think that's

the point. And I agree with Alternative 1

requiring essentially two major findings, we

wonder what the court of appeals might address as

far as additional findings that may be required in

the Rule 49(A) provisions.

CHAIR14Ara SOULES: Does anyone have any

suggestions for further changes to 47 or 49 other

than those that we've talked about?

PROFESSOP. EDGAR: Yes, I have a

Edgar.

PROFESSOR EDGAR:..-In looking at

subsections (D) and (E) and in comparing those

with 47 (D) and (E) as they currently exist, the

current provisions provide that the appellee shall

have his execution against any other property of

the appeliant. And apparently the subcommittee is

eliminating that provision which reduces the

security currently afforded a judgment creditor.

And I would like for them to cor:lment on that.
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PROFESSOR EDGAR: 47(D) and (E),

foreclosure on real estate and foreclosure on

personal property.

PROFESSOR EDGAR: And there might be

some others. I really haven't had an opportunity

to examine it. You see, we don't know exactly

what has been eliminated.

MR. AIcCOA:PdICO: We don't.

PROFESSOR EDGAR: And I know that

because -- I know.the problem because of the time

crunch you are working under. But I just noticed

that those were deleted, and I would just like a

comment.

didn't want to get into the fight -- and this.-- I

should have brought this up. We didn't want to

get up into the fight on the priority of the liens

in our new rule because we have a situation now as

to priority of liens. And we didn't want to bring

that back up_because looking at the Federal

e:,perience and the other states' experience,

that's created a lot of pro'vlem, on foreclosure of

real estate, foreclosure-oi personal property.
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But, i don't know ijf-" anyone on the subcommittee

feels strongly, really strongly, about that or

not.

something -- basically, I think that is something

we should discuss here. And I don't know if it's

som,ething that should be eliminated here because

we didn't reach a consensus on that. Our feeling

was that we didn't want to get into the fighting

of the priority of the lien between the judgment

debtor -- or the judg;aent creditor and the other

creditors of the debtor.

PROFESSOR EDGhR: Well, this certainly

is a change and --

PROFESSOR EDGAR: That was the only

thing I wanted to raise.
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consideration.

PROFESSOR DORSANEO: I would suggest

we put it back in.

MR. McCONNICO: What I said was the

only discussion that was had, and that didn't have

a lot of discussion.

PROFESSOF, CARLSON: I guess I just

felt from reading it that it was giving the trial

court consistent discretionary authority and

security. But really it's not -- the standard is

not even mentioned, I-Iadley, in (D) and (E) that we

see in (B), but perhaps it's not desirable.

CHAIRMAN SOULES: -- and then assume

that that is going to get done in edit. Any

512-474-5427 SUPREIIIE COURT R;"PORTERS PRISCILLA jUDGE
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further discussion?

JUSTICE WALLACE: One comment on 49.

Now there was some question about the standard and

review by the court of appeals. It's going to be

an abuse of discretion unless it is specified

otherwise. And if we're going to make this

ccnsistent with the way the system is working,

it's going to end up being abuse of discretion

anyway. I don't know how else an appellate court

would look at what the trial court does as to

whether they have abused the discretion, whether

they followed the principles and rules of law that

they had to work under.

These are the rules that trial courts are

going to be working under, he's going to use his

discretion.in setting this bond and I don't know

how -- I don't think you'll find a court of

appeals anywhere that's going to overturn one. So

I just wanted the committee to know that when you

start appealing one of these, you're going to be

using an abuse of discretion standard. And if the

committee thinks it ought to,be different, you

ought to discuss it. If you don't think, it

should, then that's fine.

512-474-5427



95

1

4

5

6

7

8

10

11

12

13

14

15

17

18

19

20

21

22

23

24

25

different?

standards --

JUSTICE WALLACE: That's what I'm

saying. There was some discussion earlier about

maybe abuse of discretion was not the proper

standard, but I'm saying that's what we've got.

MR. BEARD: I don't think it is a

proper standard. But what other standard--

JUSTICE WALLACE: I don't know of any

other. We're going to have to change our entire

concept because - - or trial and appellate

procedure if we get away from that abuse of

discretion.

MR. BEARD: No. We would have, I

think, preferred that the appellate court could

substitute it's judgment for the trial court but I

don't know how we can do that. See, we had the

other issue of how do.we get to the Supreme Court

to straighten out the court of appeals? That's

going to take a mandamus, as far as I know. We

don't know of any way the appeal can go on to the

Supreme Court at that stage.

512-474-5427
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put -bacr, in the language that :: adley addressed --

and, Hadley, w ould you work with the committee on

that edit s ometime during the day just to -- in

effect, just suggest -- tell them e:;actiy what you

want back in and where? And then sone:.ime during

the day, I'll get mine --

PP.OFESSOR EDGAR: Well, I just raised

the question. I noticed that it was deleted and

it wasn't a charige, I noticed, and I was just

curious about why it had been deleted.

CHAIP.I,IAN SOULES: -- and I think we're

going to vote on it assuming that that's been

done. And would you help locate the places to put

PROFESSOR EDGAR: Yes.

512-474-5427 SUPREME COURT REPORTERS
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'•1P.. TiDDALL: And (G) ought to be -- I

can work with the subcommittee if they're going to

meet this afternoon and change the phrasing. NO

substantive change, just --

use?

MR. TINDALL: I would say

"Conservatorship" or "Custody" shoUlld be the

caption of (G) , and then there are two places in

the rules where the word "care" is. Strike the

word "care" and put "conservatorship."

MR. TINDALL: Yes, because there are

references in the Family Code to the Uniform Child

Custody Jurisdiction Act, so we probably'ought to

keep the term in there but make it subordinate to

the term conservatorship or custody.

"Conservatorship" -

where it says "care or custody," change it to

"conservatorship or custody" in the two pluces

where -- line 2 and 4, and that's it.
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suggestion. -Any further d^ .̂^scussion on 47 and 49?

Rusty.

Judgment Pending Appeal. And it appears to me

and maybe I'm wrong.-- it is a limitation,

probably, of the court of appeals jurisdiction to

review that issue. Is that intended as a

restriction?

MR. McCONNICO: It's not intended --

explain to me how you see that as a limitation,

Rusty.

trial court's order pursuant to Rule 47" -- you

don't need a trial court order to permit the

posting of a bond, okay, in terms of that purports

to be for the amount of the cost. The sufficiency

of. the sureties is a very serious problem. If you

go get two deadbeats on the street -- and there's

no district clerk that I have ever seen that

refuses to file a bond that has two people's names

on it without regards to.anytning.

512-474-5427 SUPREML COURT REPORTERS PRISCILLa JL'•DGE
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sureties, there is no real prescribed procedure at

all in Rule 47 for where to contest in the trial

courts. And the assumption that the clerk

approves it is just hogwash because it is not

it doesn't happen.

perfectly honest with you, our review of the

sufficiency of the sureties in the appellate court

ain't worth nothing. It's - - what I'm saying is,

we need to give the trial court jurisdiction to

review the sufficiency of the sureties, I guess is

what -

MR. BEARD: Well, shouldn't you file a

motion in the trial court and contest the

insufficiency of the sureties and bring it up that

way? Won't that give you relief?

place in Rule 47 that authorizes us to do that.

That's what I'm saying.
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CHAIRMAN SOULES: Well, Rusty, if you

read that broad enough, type of security, it could

include the security of -- meaning better sureties

than what you have, that type of -- I'm looking

now at 47 (K) .

is when you put trial court order in then you have

taken out -

11R. BEARD: But Rusty, you've got to

have that hearing in the trial court. I mean how

is the appellate court going to deterr:zine the

sufficiency of the sureties.

we have now.

SUPREAIE COURT REPORTERS
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until you got to the appellate court.

CHAIRHAiI SOULES: Under 47 (I:) , you can

move to have the sufficiency of the sureties

reviewed in the trial court -- under 47(K).

That's where you move in the trial court to have

the sufficiency of the sureties reviewed.
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MR. BEARD: I'm really thinking a

better (K) would take care of it.

just --

MR. McMAINS: Weil, I'm just telling

you the sufficiency of surety language appears now

only in Rule 49; it doesn't appear in Rule 47.

And 47 really doesn't talk about -- it talks about

a proper supersedeas bond, but it doesn't say what

that means.

512-474-5427
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you if we state the sufficiency of the supersedeas

bond or the trial -court's order pursuant to Rule

47 is subject to review by motion to the court of

appeals? Go back to Rule 49 as it is now written

and substitute in the first part of that sentence.

MR. FULLER: Where would we put that

in? I'm sorry, I lost whe;:e you were talking

about.

MR. McCONNICO: The way it's written

now we have the Appellate Review of Suspension of

Enforcement of Judgment Pending Appeal. And Rusty

says in our new change we're leavingout the

sufficiency of the supersedeas bond or the surety.

CHAIRT•9AN SOULES: Bill Dorsaneo

suggested we should leave (A), the current 49(A)

in there, and then make the new 49 -- and make

that (B) and (C) and don't -- just leave (A) in

there.
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problem.

JUSTICE WALLACE: I'm not sure what

authority we use, but I can recall at least two

instances where we have granted a motion to

increase a bond because the interest had

accumulated --

JUSTICE WALLACE: -- to such an

extent.

JUSTICE WALLACE: But now, again, I

don't -- but we have done it at least twice in

recent months so there is an appellate review of

it right now, maybe without any authority other

than under our own power.

MR. Mict-7AINS: Well that's in terms of

the amount of the bond, Judge, and I agree with

that. That needs to be something, too, that has

512-474-5427 PRISCILLA JliDGE



104

1

2

3

4

7

s

9

10

11

12

13

15

16

17

1a

19

20

21

22

23

24

25

to be addressed in terms of the-Suprerae Court's

power.

11R. McIHAINS: I guess there is nothing

specific in the trial court rules authorizing

review of the sufficiency of the sureties.

CHAIRViAN SOULES: Okay. Well let me

get -- can I get back to that? What if we put in

(K) "to order the amount and type of security" --

let me see, "the trial court shall have continuing

jurisdiction during the pendency of the appeal

plenary power to order the amount and the type of

security, to review the sufficiency of sureties"

-- and put it in there somewhere right there.

PROFESSOR EDGAR: That's during the

pendency of the appeal, though.

t4R. HcCONNICO : That' s r ig ht .

_PROFESSOR EDGAR: I think Rusty is

concerned with a review bel non of the ruality of

the surety. Isn't that what I--,and that would

not be covered by that, nor would it be covered by
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49(A) because that's taiking about t-he-appelliate

court. He's talking about some provision by which

the trial court will determine the adequacy of the

surety as an entity prior to the time of the

supersedeas bond.

CHAIRMAN SOULES: Let me see if I can

get it here. In the fourth line of the first

page: "good and sufficient bond to be approved by

the clerk subject to review by the court." And

just --

JUDGE CASSEE: Okay, right at the

beginning?

CHAIRMAN SOULES: Right at the

beginning. Subject to review by the court.

CHAIRMAN SOULES: Okay. In the fourth

line of 47 010 .

CHAIP.P•iAN SOULES: Start reading in the

third line: "Execution of the judgment by filing
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PROFESSOR CARLSON: So it's the

position now that the clerk has the absolute

author.-Lty on sufficiency?

basic problem. The clerk always just files it and.

once it's filed, that's it.

CHAIP.MAP: SOULES: Subject to review by

the court upon ilaking a deposit. Of course,

that's not reviewed by the court. And that fixes

a problem we hadn't thought about until you raised

it.

MR. SPARKS (EL PASO): Shouldn't we

have "on application" or something? That way it

would be just subject to review. It seems like

it's kind of autornatically the responsibility of

the judge to go in there and review each of the

approvals of the clerk, subject to review -

CHAIP.MAN SOULES: All you have to say

is "hearing"_because "hearing" picks up motion and

notice and all the other things.
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hearing?

JUDGE CASSEB: Yes.

don't care.

CHAIRLiAP? SOULES: Hearing is a pretty

formal thing when you get to looking at the case

law of what's meant by hearing. You've got to

have motion of notice to the parties and setting.

MR. McCONNICO: You want to just say

"upon motion" and leave out "hearing"?

CHAIRMAN SOULES: No, because you

might have to have a hearing. If you have a

hearing a hearing rec,uires a motion, but a

motion does not require a hearing.

I'm saying.

CHAIRMAN SOULES: No, I think they're

wanting to have a hearing. I think the judgment

creditor wants to have a hearing before he iinds

out his bond has been cancelled.
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MR. BEARD: t^ie've got that problem all

through the rules that the clerk has that power to

approve that bond and we don't have, you know,

garnishment and all of that. We don't have any

provision --

In the next two years, we're going to have

subcommittees that study blocks,of rules to try to

bring them together maybe in a more orderly way

than they are. And on January 1 of 1990 maybe we

will have some reorganization in the rules as a

whole, but we can't do that at this time. So

let's try that. Any further discussion on 47 and

49?

you have.

JUDGE CASSEB: Why don't you read what

parenthetical that I put in there was "subject to

review by the court on hearing."

.JUDGE CASSEB: Okay. But I mean on

the other one.

PRISC-LLA JUDGE512-474-54-27
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current T.R.H.P. Rules, and then change the

proposal to (B) and (C).

PROFESSOR CARLSON: Then the name of

the Rule 49 needs to go back to Appellate Review

of Bonds.

title of 49 needs to go back to Appellate Review

of Bonds because Subsection (A) of 49 deals not

only with security or supersedeas, but the review

of cost bonds as well.

MR. McCONNICO: Well, the problem is

security -- doesn't security include cost bonds?

PROFESSOR CaRLSON: I don't know.

does.

512-474-5427
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did the appellate rules we changed Rule 41, for

exanple, and other rules to speak about security

for costs or security rather than bond. We took

the language "bond" out in other piaces.

CHAIRMAN SOULES: All right. U1ell,

let's leave it then consistent with the rewrite.

PROFESSOR DORSAPdEO: Yes.

vote?

I4R. LOW: Luk'e, could I ask Justice

Wallace one question? Are you -- would you

suggest or think it would be better if the

appellate court could exercise its own discretion

without having to find an abuse, or are you

suggesting that because it could be done? In

r

never going to reverse, and you cpuld just have a

sentence in there that review by appellate court
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shall be -- shall not require a finding of abuse

of discretion but maybe the appellate court can

independently exercise its own discretion. Are

you suggesting this?

JUSTICE WALLACE: I thinl;, Buddy,

that's contrary to the entire concept of an

appellate court being a fact finder.

JUSTICE. G7ALLACE: And the fact finding

ought to be done down in the trial court.

JUSTICE WALLACE: And I would leave it

that way.

MR. LOW: Okay. Well, I don't

disagree with that, I was just wondering if I had

adequately flagged your concern.

CHAIRMAN SOULES: Are you saying this

is what the court would be looking for the way it

is now?

JUSTICE WALLACE: Right.
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CHAIRMAN SOULES: Thank you for that

report and for that work that was done -- an awful

lot of wcr{: done in a short period of time, Steve.

Gilbert, is•Broadus going to be here?

PROFESSOP. EDGAR: There's a note here.

I don't know where it came from. it just said

that Broadus is in oral argument at the moment and

will attend the meeting after 1 p.m.

CHAIRViAN SOULES: Should we wait for

Broadus to talk about Rule 13, or what's your

pleasure on that? It doesn't make a bit of

difference to me. I know that you and he have

fought the battles of the legislature diligently

over this issue and he may want to have a say.

How do you feel about it?

'Li^^
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where this came from. It just says he's in a

meeting today at ten o'clock, that he is in oral

after 1 p.m.

MR. ADAIIS: He's been in triai in

Houston all week, so that's probably what he's --

they're probably having jury summation.

don't we wait until 1 and give Broadus a shot at

this because you're going to be hearing about the

lambasting that we've been taking over there from

Gilbert and Broadus. And no one has taken more

than they have, I guess, in this session, for the

benefit of so many.

Well, why don't we pass over that 13 for

now and go to the next subject.
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organiied; just a second. That's hard for me. ^

guess we can go to Rules 1 through 14. I don't

think Diana is here, but they would be in the iaain

book at page 66 and just start at the beginning.

The local rules we're not going to do until the

interim. So page 79 would be the ne..t point in

the bock where we would have something.

And I don't know what this new statute

that Ray Judice told us about -- Judge Schattman

who gives us a lot of good input read Rule 3a and

realized that it talks about administrative

judicial district and there's not any more

district, it's region now. And does this new

administrative act change that, Judge? Are they

still called regions?

JUSTICE WALLACE: They are still

regions, right.

CHAIRMAN SOULES: That's just a word

change in 3a to make it comply with the language

that's used in the statute. Any opposition to

that?

512-474-5427 PRISCILLA JUDGE
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CHAIRMAN SOULES: Opposed? That's

unanimously adopted. And page 83, the next page

over, this is actually just a rewrite.

JUDGE CASSEE: Pardon me, Luke.

What page?

CHAIRMAN SOULES: This is on page 83

and 84. Just turn the page over to page 83 and 84

of the note=, s. This -was given to Juc:ge Thomas to

rewrite after the meeting before last meeting.

I rewrote it according to my notes, and I

believe that this is an accurate rewrite of what

the committee did. It's very simple. In order to

get the exhibits out of the clerk's offices and

provide for some way to do it, we just changed 14b

to "cierk shall dispose of them as the Supreme

Court may order."

PROFESSOR EDGAR: That's the way we

handled the disposition of depositions.

CHAIRLAN SOULES: Exactly, which

PRISCILLA :;UDGE
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that, as I reca:il.

CHAIRMIAP1 SOULES: And we approved

that, and that's already been promu^gateu by the

Supreme Court to become effective.

JUDGE CASSEB: And this is just doing

it on exhibits?

Second?

PROFESSOR EDGAR: Second.

CHAIRMAN SOULES: Any discussion?

Those in favor say aye.

Sam, your subcommittee on rules 15-1.66a

again had a heavy laboring oar to pull to get a

lot of work to us. That report begins with

page --

apology to mj- subcommittee. I had the wrong list.

I sent to several peopie our subcommittee's

initial report, and none of them sent answers back
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which didn't surprise me. Then I found out when I

got down here and read your book I sent it to the

wrong people.

If you'L1 go to page 99, I think we can

get some of these out of the way very (^uickly.

The Adninistration of dustice has recomr:ended the

deletion or Rule 57, everybody who has written has

recommended deletion. I couldn't find anybody who

could tell me why it shouldn't be deleted, so I

move that we delete Rule 57.

,

MR. SPARKS (EL PASO) : Okay. And then

if we go to -- I'm going to try to take the ones I

don't think there's much controversy on. Let's go

to Rule 142 which would be in the big book, it's

on 93. This was a suggestion by, I think, one of

the'Harris Qounty peopi'e to ccnforr^-, Rule 142 as it

is now to the statutes to eliminate "security for

costs" to the term "fees for services rendered."
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rer,uest. One was just to simply change the term

"fees for services rendered" to comply with what

the statute says. And then secondly, apparently

there is a real problem -- and it's going to come

up in some of these other rules -- as to when

things are to be filed. The request wanted a rule

that the filing will be done when the fees for

services are rendered.

The only change I made to the proposed rule

was to incorporate Rule 145 that we passed some

time ago -- which is the affidavit of inability,

pauper's oath, whatever we call it -- I don't know

what we call it now -- but it appears to me to be

a good proposal and there's not much complexity

about it.

of cost, 145, I think I've had two or three
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letters on that, all of which have come =ror:i

family law judges urging that the county clerk

should -- someone should be able to contest

those. And I just wondered if the family law

practicioners on the committee have had any

problem with that?

anything.

MR. SPARKS (EL PASO) : Well, the way

-- the rule that we have recommended to the Court

has an application for any party to contest the

costs as well as the clerk.

CHAIRDIIAI•I SOULES: No, not the clerk.

MR. SPARKS (EL PASO): That's right.

We did take the clerk out. You're right.

CHAIRMAN SOULES: Because Ray Hardy

felt like if he had the authority, he had the duty

as a fiduciary to his counsel to file a contest o.-L':

every affidavit and was doing so.

MR. SPaRi:S (EL PASO) : And that was

the problem that the folks had because in the

interim, during the contest, nothing was happening

and people were getting beat and that -- you're

right.

512-474-5427 SUPREI-iL COURT REPORTERS PRISCILLA JUDGE
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Culver, Mary Lou is on the Federal bench. Judge

Barbara Culver and some other judge, and I can't

remember his 'name -- those two -- about the county

going to pay additional cost-s, and I just wondered

if in family law cases -- that's what they were

addressing -- and I was wondering if anybody had

run into that problem from any other source.

CHAIRMAN SOULES: Apparently it was if

the husband and wife couldn't get along on

anything else, at least they could get along on

not paying costs. I don't think it's a very

pervasive problem. It hasn't raised a lot of

interest here. But, Judge, I appreciate your

making that inquiry :

Okay, so 142 was unanimously recommended.

Next, Sam?

MR. SPARKS (EL PASO): Then let's go

to the next one that doesn't really have a whole

lot of meat to it, I don't think, and that's Rule

--71 .
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92. And I never have had this problem until I was

trying a case the last couple of weeks in which

the plaintiff had four first ar,.ended original

petitions. And all this is supposed to do -- and

I drafted it in response to soi-ae letters -- in

some different places, apparently, the clerks will

change a pleading -- if you send in a second

amended petition, and if you misnomer it first

amended, they just write it second amended.

And they wanted some consistency throughout

the state, so what the purpose of the change is

that the pleadings will be docketed as filed and

as named, and they will re:.lain as such unless the

court orders redesignation. And I don't have any

feeling one way or the other, but I didn't see any

objection to it. I thin}: a court could order it

redesignated, but I --

CHAIRMAN SOULES: Is there any motion

on it? You move that it be adopted?

CHAIRMAN SOULES: Hadley. Any

discussion on that rule? Bill Dorsaneo.
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PROFESSOR DORSANEO: This may be a bit

picky, but "the pleadings shall be docketed as

originally filed"? What does that r,iean in

English? Does that mean somebody will write on

the docket sheet what they say they are?

PROFESSOR EDGAR: Shall not be

docketed as originally denominated is what he

MR. SPARKS (EL PASO) : Or named.

PROFESSOR EDGAR: Or named is what is

meant.

docketing of a pleading, though, that's raising --

Bill has got a point. How do you docket a

pleading? You file them. They are not docketed.

sheet.

PROFESSOR DOR-SAT'E0: You're kidding

me.

MR. TINDALL: W hat? i4jo . The doc;;et

sheet is only the judge's notes for the rulings.
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MR. FULLER: Well, that's the law in

Harris County. That doesn't matter.

"originally identified",?

MR. SPARKS (EL PASO): Titled, that's

a good one.

PROFESSOR EDGAR: As originally

entitled?

MR. BEARD: I don't really think that

amendment is necessary., You can take care of that

without the amendment and these rules are

eventually going to be thou3ands of pages long.

512-474-5427 SUPREME COURT REPORTERS PRISCILLA dUDGL
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MR. BEARD: You already have it. You

have it in there.

PROFESSOR DORSAPdi,O: "Pieadings shaii

be docketed as originally designated and to remain

identified as designated un^ess the court orders

redesignation."

JUDGE CASSEB: You've got a

consistency.

that's good.

MR. SPARKS (EL PASO) : Sure.

CHAIRMAN SOULES: Are we ready to

vote? Those in favor of it with the committee's

accepted amendments say'aye.

one.

i•iR. SPARKS (EL PASO) : Then we go to

Rule 8 which should be on page 37. ,I.nd we really

got a lot of information on this 4nd lots of

different kinds of suggestions and what not.

512-4 74-54 27
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And what I tried to do was to go through all of

these wonderful suggestions to the most simple

thing that we could and that's what i've come u_:)

with, Rule S. I don't know how you can embrace

all of the circumstances where one lawyer or i:irm

files a lawsuit, they don't get an order

withdrawing, another one comes in with another

amendment or what not, all across the area where I

guess local rules are not in effect or are not

being enforced where you designate a leading

counsel.

This proposal just simply says that the

attorney who files -- I dropped out the word

"first employed." I don't know how -- that's been -

in there for a long time. I don't know how they

ever figured that one out. But we just said: "The

attorney who places his signature on the initial

pleadings for any party shall be considered

leading counsel unless formal pleadings are filed

subseguently." And that gives enough direction to

the court and the clerk for notice.
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sign -- I mean me and Franklin, jr. and then, you

know, somebody else. Now, are you saying that the

one whose signature -- or are we all three --

wel:i, we've all three signed it now. What happens

there?

CHAIRMAN SOULES: May I suggest this?

"The attorney whose•signature first appears on the

initial pleadings."

say.

MR. SPARKS (EL Pf'1S0) : So get your

signature first so you can control the litigation.

MR. SPARKS (EL PASO) : You're not

going to be able to designate on what part of the

page because we're coming to a rule that -- in a

minute. But we'l]. save the fun for later.

tIR. BF.ANSOD;: Excuse rpe, could I have

some discussion? Is there any merit to letting
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lead counsel make the change as well as the

parties? It says it. All right.

b:R. SPARKS (EL PASO) : .it says ":Zade

by party or attorney upon pleading." Most of them

will be lawyers. And most local rules that I'm

aware of, you're supposed to certify the lead

counsel anyway. But I don't think the clerks ever

looked that far anyway.

CHAIRMAN SOULES: Bill Dorsaneo.

PROFESSOR DORSAIyEO: This rule talks

in ownership kind of terms. Would it be better in

light of what we're trying to accomplish here to

say that the attorney shalli be responsible for the

management of the cause rather than we shall have

control of the management of the cause? It's not

a big point, but it seems that the rule as it is

evolving is a different kind of animal than it was

designed to be originally.

MR. SPARKS (EL PASO) : I don't have

any objection to that, Bill. That phrase I took

fror;i most of the consensus of the local rules that

we had. But_I don't -- that's what it means,

you're responsible.
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three have a professional responsibility --

MR. RAGLAr•7D: Is that really the only

problem is who gets notice to the cierk's office?

Isn't that what the problem is, Sam?

MR. SPARKS (EL PASO): Well, most of

the comment was who•is to be notified. But then

there is also an element we're going to get into

in the next -- in this motion's rule proposed on

21 -- it's when three lawyers are signing one

petition and the other side only sends notice to

one. So, it's not just the clerk, it's --

MR. ADA:IS: What about the motion for

continuance, too? I mean you've got three or four

lawyers on the case. The court really ought to

know which one is the one that's going to be

important with regard to the motion for

continuance without being unavailable.

MR. BRANSON: I think under the

changes to Rule 13 the legislature just amended,

you're also going to have some problems there.
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it's not really going to apply here because iead

counsel is going to be -- I assu^;^e -- assigned to

all the pleadings.

Speaking of that, when you say "or attorney

by formal pleadings," is that too broad, maybe,

for what we're talking about? Does it make any

difference what attorney amends that? Would you

want the lead counsel to personally change lead

counsels?

MR. RAGLAND: He may be fired; he may

not want to sign something. It looks like to me

Rule 8 ought to just say that the clerk should be

required to send all notices to the person

designated as lead counsel by the party, period.

MR. SPAR7:S (EL PASO) : But that's the

problem. And then there's no designation as to

who is lead counsei, and they call the clerk or

they call the lawyer and they say you have to

notify --

PRISCILLA JULGL
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MR. SPARKS (EL PASO) :- I really think

the idea is good. I think it will help -- if

everybody followed their own local ruies, you

wouldn't have the problem. But nobody is doing

that, apparently.

MR. LOW: Sam, I agree. This deals

only with notice but it doesn't say that. Maybe

it's technical to somebody. A lot of lawyers have

the respons-ibility --

CHAIRMAN SOULES: Buddy, I'n sorry.

We can't hear with all this noise going on back

here.

M R. LOW: I'm saying that the lawyers

have a responsibility -- Sam says this only deals

with notice, okay, or to -- what?

I•iR. SPARKS .(EL PASO) :. This is just

really a rule that defines who the leading counsel

is. Now the efzect of it is not.

MR. LOW: I know. For purpose, the

effect is notice. But if you put a rule in there

and you don't say that and you say "shall have

responsibility" -- I mean all lawyers have a

professional responsibility if your name appears
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Professor's designation of responsibility. I

think it might be misleading.

MR. SPARi{S (EL PASO) : Well maybe

that's why they use the word "leading."

PROFESSOR DORSANIEO: After hearing the

comments, I would at least saw "prirl-iurily

responsible."

MR. TINDALL: It's really "lead

counsel" not "leading counsel," isn't it?

CHAIRMAN SOULES: Our rules use the

word "leading." Well, let's see if we've got

this.

"The attorney whose signature first appears on

the initial pleadings for any party shall be

considered leading counsel in the case and shall

have control in the management of the cause unles's

a change is made by the party or attorney by

formal pleadings filed with the clerk." Now

that's the recommendation. Is there a second?

what Buddy said -

see, was that already moved and seconded?
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in discussion and Hadley, did you have --

PRO^LSSOP. EDGAR: iust coin_ng back to

what Buddy said, it seems to me that the insertion

of the clause "and shall.have control of the

manager«ent of the case" really is beyond the scope

of the rule. And I would suggest that we consider

just eliminating that clause so that it reads:

"The attorney whose signature first appears on the

initial pleadings for any party shall be

considered leading counsel in the case and shall

so continue unless a change is made by the party

or attorney by formal pleadings filed with the

clerk."

Now, that's what you'.re intending to do. And

then you eliminate the problem that Buddy has

CHAIRMAN SOULES: Is that acceptable?

MR. LOW: Yes, sir.

CrAIF.11AN SOULES: All, right. Let me

read it again then. "The attorney whose signature
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first appears on the initial pleadings for any

party shall be considered leading counsel in the

case for that party and s1hall so continue unless a

change is made by the party or attorney by formal

pleadings filied *Witi7 the cierk."

MR. SPAR:{S (_L PASO) Let me say I am

personally in favor of that change because I think

that's what this rule should. say only because of

the heading on it. But that really doesn't speak

to some of the reasons behind the suggestions by

some lawyers, many clerks and some judges; they

want that responsibility. And I like the way it's

amended, but I think I'm obligated to tell you

that we have gotten'correspondence where they want

a person designated who has that responsibility by

rule.

CHAIRMAN SOULES: I believe the way

this rule now reads -- the way iiadley has it,

though, it carries with it -- what the courts have

been wanting to know and what has been fuzzy is,

if we want to command that a party be here and

they've got multiple counsel, who do we go to?

And that was one of Ras ^^ardy's complaints tco,

"TrIho do I give notice as a clerk to?" And now

they can say leading counsel. And we know now who

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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definltion. So maybe it does speak some to those

complaints that you and I have read.

MR. SPARKS (EL PASO): It's an

improvement.

it back?

back again. "The attorney whose signature first

appears on the initial pleadings for any party

shall be considered leading counsel in the case

for that party and shall so continue unless a

change is made by the attorney" --

PROFESSOR EDGAR: Do you have "for

that party" or -- this says "for any party."

Start over again.

CHAIRMAN SOULES: I put "for that

party" after the word "case." Start over again.

"The attorney whose signature first appears on

the initial pleadings for any party shall be

party and shall so continue unles$ a change is

made by the party or attorney by formal plead:.ngs



13J

2

3

4

7

H

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

technical --

realize the rules have alaays said "? eac^ing

counsel," but for a long time I have not heard

anything other than just "lead counsel." That's

kind of what we spe.ak of. I guess it doesn't make

any difference, but that's the term the courts

usually talk about. People who lead -- leading

counsel --

CHAIRIHAA: SOULES: Okay. What's the

consensus? Do we change "leading" to "lead" or

leave it the same?

other rules?

index .

24 suggestion.

25

512-474-5427
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Rivera.

MR. LO[1: Yes. That's right. Luke,

the caption should be changed too. Lead counsel

instead of Ieading counsel.

CHAIRMAN SOULES: Okay. That's good.

Okay. As it's written now, those in favor

say aye.

MR. SPARKS (EL PASO): If you go right

across the page to Rule SS

I4R. SPARKS (EL PASO) : Rule 21. This

is. changing the notice ^ror:i three to five days.

Apparently, in central Te;^as, a lawyer will r.lail a

notice to Dallas or to San Antonio or Austin about

a hearing in Houston, and if it's,over the weekend

--- and with the mail, it.is, a?ot of times

7
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according to the correspor.dence we get, they' ll

get notice of the hearing on a Friday for a[^ionday

or a Tuesday or what not.

They have recyuested severai alternatives.

I-iost of the suggestions went to five because

apparently that's -- I don't know why, but they've

got five -- and they wanted excluding Saturdays,

Sundays and legal holidays. I can speak for the

rule in El Paso -- just like tonorrow there's only

one airplane I can get back from Austir: to El Paso

on -- and if you mail me a letter, it now takes

four days to get to E1 Paso. Why, I don't know.

And I expect it's similar to Lubbock, and everybocly

else. So I thought that was a good one. And I

move that we amend Rule 21 to five days, inserting

a phrase "excluding Saturdays, Sundays and legal

holidays."

overkilling it. If you've got a special problem

dealing with mail notice, let's write a mail

notice rule. But I tell you in our practice, this

would be a total disaster i r. fa;ai l y law because we

have to have hurry-up hearings and you're talf:ing

about a week to get sor;^e . of this s'tuf:^.

512-474-5427 SUPREI4E COURT REPORTERS PRISCILLA JUDGE
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Nlow, if we've got a mailing problem, let's

write a special rule for mail notice, but let's

get a shorter fuse for hand-delivered notices.

CHAIRMAN SOULES: The rule right now

on mail notice is six days unless shortened by the

court because you get three days on any time

period if service is by mail. That's whatever, 21

or someplace up there.

m
MR. TINDALL: Yes, but if you -- right

now, the rule is if you need a hearing on tlonday

and this were Friday, you could get a hearing

today and send it by messenger to the other side.

But this proposal would mean you could not get a

hearing before next Friday.

two issues and I'd like this Chair to separate-

them. Three or five is one issue; and then

include counting or not counting Saturdays and

Sundays and legal holidays, I think, is a

different issue.

MR. SPARKS (EL PASO): Well I--

CHAIP.I{iAld SOULES: And then the mail is

still another issue because you get -- certified

mail adds three days to any perio^. And that's

under, what, 21a or --
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JUDGE CASSEB: 21a.

PROFESSOR DORSAIdEO: This is not going

to be coraple'cely responsive, but I have thought

for some time that our Rule 21a is in need of

review and careful revision. It wasn't drafted

very well the last time that we drafted it.

And all of these probler,^s about days and mail

notice and whether you do, in fact, get three

additional days after the hearing is set are

located in a poorly drafted Rule 21a.

PROFESSOR DORSANEO: And I think t::at

that needs to be -- these problems need to be

taken care of there so they are resolved wherever

they come up on this business of notice.

i•IR. FULLER: Hasn't it also been your

experience, though, that if you've really got a

heavy-duty motion you're going to hear, you can go

to court and tell them that; that's -just a minimum

512-474-5427
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notice.

MR. FULLER: That ain't three days.

MR. TINDALL: Yes it is.

MR. FULLER: Friday until Monday? I

thought you were entitled to three full days.

Friday, but you do count Saturday, Sunday and

t•Tonday. How many feel that -- we voted on this

one in our meeting last year. How many reject the

five? How many feel that we should retain the

three day notice first? Those in favor of

retaining the three days say aye.

say count them in the three?
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V1P.. TI11DALL: I think the way it's

drafted here, we're going to be doing violence to

21a which attempts, I think generally, to combine

all computations under one rule. This would be

creating a special computation rule.

PROFESSOR DORSANEO: And four and

five, I don't think this is the place to do this

numerology.

MR. TINDALL: And I would urge we

continue this computation we have now ur.til we

look at computation in general.

discussion?

any difference. in the fami^.y law litigation,

MR. FULLER: That's short fuse stuff.

MR. TIP^DALL: You couldn't get to

512-474-5427 SUPF.EME COURT REPORTERS PRISCILLA UUDGE
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court -- if you exclude Saturdays, Sundays and

holidays, it would mean if you had a client with

you today, you couIdn't get to court on I4onday, -i

would have to be at least Thursday.

information, how do you handle a situation where a

guy gets out of his office an hour early on

Friday, and at 4:30 he gets a notice that he is

supposed to be in co'urt on 11+7onday morning and he

goes directly down to a hearing previously set and

he doesn't even know about it? How -- doesn't

that present a problem, or does it?

MR. FULLER: Well what usually happens

there is they announce they haven't had time to

obtain counsel and they get a continuance.

MR. TINDALL: Yeah, it's continued but

if it's a situation with another lawyer --

CHAIRMAN SOULES: You don't even know

that the notice is in your office.
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hearing, 9:00 they call the docket, the lawyer

doesn't even know he's supY,)osed to be someplace.

PROFESSOR EDGAR: That really isn't

three days, Luke.

C:iAIRi;FiPd SOULES: Pardon me?

PROFESSOR EDGAR: That really isn't

PROFESSOR DORSANEO: It's not three

days by the right channels because it's three full

days --

PROFESSOP. EDGAR: Because you don't

count the day of service under computation time.

MR. TINDALL: Okay. But you don't --

that's right. So you have Saturday, Sunday and

Monday --

CHAIRMAIv SOULES: But you do count --

MR. TINDALL: -- which you do count

the last day.

MR. McMAINS: Yes, but you've got

three days notice before the hearing. And that's

what Bill is saying. The Froblen is what does

"before" mean? That's what is ill defined.
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that you get the entire day of Monday and you

can't have it h eard until Tuesday.

PROFESSOR DORSANEO: But admittedly

the cases are all over the ballpark.

f=IR. 1.IcrIAI1;S: But it's because it is

an ill definition in the computation of time rule

of what the "before" means . You know, we have

different times when we say you can't have a

hearing before --

I4R. TINDALL: Not less than three days

before. Yes, I see the glitch.

CHAIRI•IAN SOULES: But if you read 21a,

you can count the day that the action is supposed

to happen. You can count that day.

MR. McMAINS: You can't possibly count

the day that it happens as being before.

CHAIRMIAN SOULES: But you do. In

interrogatories and discovery responses.

right, and I agree with Bill --

PROFESSOR DORSANEO: Tir . Chairman,

regardless of what we do on this I move that
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either this subcomr^ittee or a special subcommittee

be appointed to study computation problems

involving rule -- at least Rule 21, 21a, Rule 4

and Rule 5 of the civil procedure rules.

CHAIP.NATI SOULES: Okay. That's

assigned to Sam. And we'll send you a r:emorandun

on that.

MR. SPARKS (EL PASO) : That's why I'm

moving to just do 21 and quit. But I'll accept -

CI-IAIRIIAZd SOULES: Okay. Do we count

or not count Saturdays, Sundays and legal

holidays?

14R. •SPARRS (EL PASO) : Let me just

if we're going to draft it, let me ask Harry and

the family law practitioners for a minute, because

they always dismiss the family law practitioners

by saying, "Well, it can be shortened by the

court." Give me a response for that.

MR. TINDALL: Well, the judge is not

there. You don't deal with the court. You deal

with the clerk.

. P • i R . M c I•i A I N S : W e? i , b u t t h e m o r e

important question is: Are you entitled to notice

of the motion to shorten it? I mean that's --
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MR. SPARKS (EL PASO) : But the rule

does say "unless shortened," and that's the flack

I get when we say that that may be sufficient.

CHAIRI.lA1i SOULES: Let's try not to

raise too many new problems as we go through this

heavy docket or we'll be here tionday working.

14R. SPARKS (EL PASO) But we need to

know that if we're going to redraft these because

that generally is the e.xception that comes into

conflict with the family law practitioners.

MR. TI,:,DALL: It might be -- and I'm

speaking just without consulting with my colleague

in arms here, Ken Fuller -- we could say five days

of the time and that would get rid of the four-day

glitch and would add one day to get around -- as

long as you included Saturdays, Sundays and

holidays. So if you got the 4:30 messenger run

and you've gone riorae, you couldn't be forced to

court before Tuesday. That would deal with that

if. you had five days, but you would always include

Saturdays and Sundays and not do violence to the

computation under 21a.

MR. FULLER: One more time, this one
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.ain'"t broke, 21a is. This says "be^ore"; but 21a

CHAIRNiAbt SOULES: Onay. Those in

favor of counting Saturdays, Sundays and legal'

holidays say aye.

CHAIRMAN SOULES: Those who want to

exclude them say aye.

CHAIRMAN SOULES: Okay. I need a show

of hands on that, then. Those who will --

CHAIRMAN SOULES: The three days is

voted on. We'll retain three. Okay. Those who

would count Saturdays, Sundays and legal holidays

show your hands, p^ease? Okay. Iicld them up for

a second. That's 12 I count.

Those ;tho would exclude those days,'show by

hands. Three. That's a vote of 12 to three to

retain the practice of counting those days; but

it's unanimous to retain't'riree days instead of-
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the --

i4R. SPARI:S (EL PAaO) : All right.

PROFESSOR DORSANEO: If I may say,

this problem comes up in the coiaputation area in a

whole range of computations, including a s_tuation

where you have to take action within a particular

period. And there the cases seem to say you're

counting iull days for sure, and our computation

rule was just simply inadequate together with 21a

being in it.

MR. FULLER: Particularly in light of

the new emphasis on sanctions.

PROFESSOR DORSA1•1E0: That's right.

And now it makes a very large difference in many

ca.ses whether you miss it --

CHAIRMAN SOULES: Just one other

thing. We are going to send a transcript of this

to Sam, but if 21 said, "No hearing may be set on

less than three days notice," then it would key

512-474-5427
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into 21a the way it's written. And we don't have

many rules that have -- we cion't"have many

problens with 21a, at least I don't in my

practice.

This is the toughest one, and it's because

the language in 21 is out of step with 21a. Host

of the language in the rules is in step with 21a.

So if we said "No hearing on less than three days

notice," then you know how to count under 21a.

But you can't count before; it's using the word

"before" in this rule. It's got --

14R. TINDALL: It should be "of the

time" at least as opposed to the word "before the

time."

But you could fix 21 and you Wouidn't have to

change 21a. And I think if you change 21a, that's

going to start having ripple effects through some
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discovery and some things that we've gct that we

already know how to count and may not know how to

count after that. It's just an idea.

MR. SPARKS (EL PASO) : Well, now we go

to the ones that are a little more com,plex.• Let's

go to Rule 22, and it starts here. And aaparently

a lot of folks file by computer, and I don't know

-- I'm just going to present the problem from

these initial drafts and then we can go fro:;i here.

22 has been suggested -- most of these are,

of course, Harris County suggestions -- they want

filing by electronic transfer as well as hard copy

or.iginal by hand and mail, and, of course, to

comply with_the statute -- with the exclusion of

Rule 145 that it's not filed until the statutory

fee is received.

So there are two changes in proposed Rule
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22: One, filing when the, statutory fee is

rece^ved; and two, that you can file by electronic

transfer. And that's -- we're going to go into

several subseGuent rules with this electronic

transfer stuff. But those are the two changes on

22.

MR. FULLER: We found in drafting

legislation a lot of times we thought we had

bigger problems than we turned out to. How big is

the ground swell for the eiectronic parties? I

mean is it one or two people, or do we really have

a lot of folks out there that think it's a

problem?

MR. SPARKS (EL PASO) : I can't answer

that. The correspondence all comes from Eouston,

but apparently a lot of people are filing by

computer in Houston. But I -

suits?

CHAIRI^:API SOULES: It needs to be

acco::nodateU. it does. It's the wave -- Judge?
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MR. LOI°7: Or sign any of it? You

certify by signing it. How do they do that?

MR. SPARKS (EL PASO) : Well, there's a

rule proposed on the signing coming up because

apparently you take a large firm in Houston -- as

I understand it, they're tied into the district

clerk's computer and they just punch a button and

file a pleading and they'll have a number which

they want as a signature. We're going to get to

that in a minute.

MR. RAGLAND: How does the defendant

get served? Do they take the computer out to his

house?

P-IR. SPARRS (EL PASO) : We might just

go through these so you'll have the whole breadth

of these wonderful ones.

CHAIRMAN SOULES: I guess so. Let's

j u z t turn through the ones that deal with this
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idea.

MR. SPARKS (EL PASO) : Rule 22a is

requested to accommodate this, and that is to r.iake

-- you can still file by written pleadings

apparently. Bu'L-. then you can transforn the copy

to the records library r:,ediun approved by the

Supreme Court, and apparently there's a rule on

that already.

And then one of the things I didn't like

about this proposal - - you can read it right quick

-- it is suggested then that the electronically

transmitted instrument will be the original. And

apparently the clerks don't want the hard copy any

more; they want to give it back to the filing

party who is responsible to retain the instrument.

.I didn't like that at all myself, but this is the

exact proposal they have requested.

any questions. I don't do anything by computer.

I prefer goi.ng by longhand.

CHAIRMAN SOULES: That's a problem

about not retaining hard copies, no question.

Frank?
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give up the original being the hard copy fiied

with the court. I can understand the need for

computer transfers, but all you have to do is to

have had a case on appeal where the day before

your brief was due, your brief got scrambled in

the computer crash and got lost. And that

happened i n our office and it's really

frightening.

CHAIRMAN SOULES: Because then you are

depending on a clerk to back up his disks, and if

he fails to back up his disks, then a lot of

in-formatior. gets lost and it's totally out of

everyone's control. Hadley Edgar.

PROFESSOR EDGAR: Being from Lubbock,

I don't understand a lot of this. And I would

just like for somebody to very clearly explain to

me the distinct difference between a hard copy

original and an electronic transfer.

NR. SPARKS (EL PASO): Okay. t92I

called houston because Lubbock isn't too far from

El Paso, and I was advised that a hard copy is

what we are used to. Hard copy is just a pleading

or so-mething on paper. It can be,a xerox, but

it's something that you can hold and feel and
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read. And ap.purently, though, there's a lot of

practice -- and I don't know if it's in any other

city, although they're teiiing me they are doing

it in Dallas, too, and there's a Supreme Court

rule that authorizes this -- but the Houston

firns, particularly, and people who practice in

Houston directly tie in to the Houston computers

so they can prepare a pleading in their office,

punch the code, it appears in the clerk's office

as a medium somehow and it's in the files.

PROFESSOR CARLSON: Hadley, it's like

telling your computer to save it, but you don't

actually print it ui., so that is the medium --

PROFESSOR EDGAR: Well, where is it

then?

. PROFESSOR CARLSON: It's in the

storage, and in your hard disk or copy disk.

PROFESSOP. EDGAR: So it's not in the

file anywhere, it's simply in the storage bank of

the computer in Harris County in the district

clerl:'s office.

_CE-iAIRP•lAN SOULES: Electronic memory.

PROFESSOR CARLSON: And they can order

it to be printed.
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there's no question that Harris County wants to-do

away with any storage of hard copy.

MR. LOI7: Could this be accomplished

by leaving the rule as it is but allowing the

Supreme Court to -- you know, like we've done on

other rules, provide rules for those local people

that have that? You know, in other words, deal

with Houston and Dallas by the Supreme Court just

making a rule locally to accommodate those people?

MR. SPARKS (EI, PASO) : As far as I'm

concerned, it can be, but I don't know.

MR. BRANSON: Here's what bothers me.

Joe Blow out here in Pecos may not have a computer

that works with the one-in Houston. They're not

all compatible as I understand. it.

PROFESSOR EDGAR: Well, he would have

to file a hard copy original as I understand what

they are saying. It's only those people that --

L..iaced at a substantial disadvantage when his

adversary -- I mean it's not going to r^,ake a lot

of people go out and buy computers that may be

512-474-5412:: 7
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would be placed at a substantial disadvantage and

their clients would also.

PROFESSOR EDGAR: 67ell presumably,

though, the Houston firm would sti1= be required

to send a copy to the Pecos lawyer as now required

by the rule. It's simply trying to do away with,

apparently, the filing storage problem that the

district clerks in these larger populated areas

now have.

MR. SPAR.tiS (EL PASO) : Well that's

part of it. But they also want this rule -- and

the main thing I think we could take out, and I

think we should take it out unless people know a

lot more about computers than I.do -- the

safeguard of keeping the hard copy pleadings. But

they want the electronic-transferred document to

be considered an original pleading, and that's why

they are proposing this rule.

PROFESSOR CARLSON: Well let me just

say it's not just the larger firms.

understand.

are using this also.

512-474-5427
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me if it's not a majority'of the filing, it's a

substantial minority that aren't.

M R. LCt'17: Well, again, coulLdn't that

be dealt with by those -- by Supreme Court rules

as we've stated before, allowing that --

h1R. SPARKS (EL PASO) : Let me ask,

Judge Wallace because they told me that there was

a rule or rules already by the Suprerae Court that

would permit this, but they needed the rule of

procedure for designation and that type of thing.

Do you know what they are -- I asked them for a

copy, but I haven't --

PROFESSOR CARLSON: You know where you

can find that, I think the Houston Bar Journal has

an article on this.

JUDGE RIVERA: There is a rule

permitting Dallas in a private project

JUSTICE WALLACE: Was it in a local

rule that we had approved, is that where it's

found?

512-474-5427
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PROFESSOR CARLSON: I think that's it.

JUSTICE WALLACE: It could be a local

rule for Harris County that we approved back Guite

some time ago.

JUDGE RIVERA: I know you approved a

rule for Dallas for electronic reporting.

C.3AIRMAII SOULES: Let me see if we can

get to this if we -- let's just take the first

sentence of this and we change it to where he's

got to retain the hard copy, but we permit his

electronic medium copy to be a duplicate original.

Now we've got the hard copy-and an electronic

duplicate original, and let them worry about using

which one was the original.

PROFESSOF. EDGAR: Well, then, what

problem have we solved for them if they still have

to maintain those files?

CHAIRMAN SOULES: Then -- okay, then

the second part of this thought on my part is we

have -- we have gotten rid of discovery out of the

cierk's office. tiye're going to look at rules here

in a little_while that are going to get rid -- if

we pass them -- that are going to get rid of the

need to file depositions. We're going to -- we've

told them they can get rid of the old depositions.

512-474-5427
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We've given then-i a way to get rid of exhibits. So

we've taken care of exhibits, old and new,

depositions, old -- we may get rid of the new --

all other discovery instruments except for rec.luest

fc:c admissions. We have hugely relieved the

clerks' offices of paper storage.

Now we're just talking about storing what's

typically in the transcript for aL)peal and you're

not talking about aDy -- you know, by comparison,

near as much material. Let's leave the hard copy

pleadings in their responsibility for the tir.-,e

being until we know a little bit more about this

electronic --

MR. SPAR::S (EL PASO) : I agree, but

that's not what Rule 22 seeks. If I'm going to be

involved in a lawsuit in Harris County, I'm going

to be sending hard copy because that's the way my

office practices.

22a.



3

7

8

10

11

12

i3

14

15

16

17

18

19

20

21

22

23

MR. RAGLAND: I move we table this

until we have a chance to study this a little

m o,r e .

PROFESSQR EDGAR: What we're going to

have it seems to me is a file -- and Sam just

reminded me of this -- some people not using

electronic transfer are going to file their

pleadings manually. So the cierk's office is

going to have to maintain a file on case number

so-and-so, and it's going to have in it only some

of the documents because if some of them are filed

by electronic transfer and some of them are filed

by hard copy original, the file is not going to be

complete. And there isn't any way for Hardy to

get around that.

PROFESSOR DORSANEO: No. He'll just

put it in the library and there won't even be a

physical file.

25. the point.
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computer file and he will send you yours back.

PROFESSOF. EDGAR: All right. Then he

will take it, then, and through his word processor

put it into the f ile.

what I'm saying here is that a party can file

electronically and if he does, he's at his risk if

that electronic gadget breaks and he's lost. Or

he can file it by hard copy; if he does that, the

cl-erk has got to retain the hard copy. Now the

clerk can put it into his electronic memory if he

wants to, but he can't dispose of a hard copy that

you file.

JUDGE RIVERA: That's what this rule

says, though.

PROFESSO R EDGAR: So,-,iebody just said,

though, that what happens is that Hardy puts it

into his computer and then returns it to you.
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saying I don't think we should Letain. I think we

should make him keep any hard copy that's filed.

JUDGE CASSEB: That isn't what he

wants to do.

JUDGE CASSEB: I move we do away with

22 and not even adopt it.

CHAIRMAZI SOULES: They need this.

AIR. FULLER: Luke, iet me add this

comment. Sitting at the clerk's desk in there is

one thing; you've got all o.-L" the equipment. Let's

say you're trying this lawsuit, okay?

CHAIRMAN SOULES: Okay. Ken.

MR. FULLER: You"re trying this

lawsuit. You need a hard copy to read to the

jury, to give them as an exhibit, for the Judge to

take judicial notice of. Now if he doesn't have

the fi"1e there with hard copies in it during the

trial of that lawsuit and you say, °We1l, now wait

a minute, Judge. You entered an order about this

six months ago during the pretrial. Well, let's

see where that order" -- what's he going to Co,

stop and go into the clerk's office and pull it up

on a monitor and let the jury go? i mean, this is

512-474-5427
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HR. BRANSON: I think the time you're

saving the clerk on space, you're taking away from

the trial court.

CHAIRMAN SOULES: Well now they are

already filing electronically.

t•IR. SPARKS (EL PASO) : Well I'ra not

sure -- and I need help from the Houston lawyers

-- but I'm not sure they have hard copies now? I

don't think they do.

CHAIRMAN SOULES: But they don't have

to file hard copies. They can file by e'ectronic

nediur^ and are doing so.



1015

2

3

4

5

6

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

this rule --

I'm suggesting here is that we permit electronic

MR. FULLER: But what happens if he

files electronic? That's what I haven't grasped

yet.

Idn.. FULLER: Well I'm at his rislk,

too,, if I'm standing there, though, and I don't

have a copy of it.

CHAIRtiAPd SOULES: Well the. only way

you can get a copy of it is before trial and go

and if you don't have your own transcript --

A1R. RAGLAND: I'm renewing my motion
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moved and seconded to table Rule 22a. Ttiose in

favor show by hands. Opposed? Rule is tabled.

MR. SPARKS (EL PASO) : OkG^.17 . Let the

record reflect I'm not going to work on it any

more. It's tabled.

I really wanted you all to look at 45e

because I wanted to know what the personal

identification nur:^ber, PIN, code was. I asked

Reasoner but I haven't received a reply.

CHAIRI-IAN SOULES: Can I get a -- what

are we going to do about Rule 22 before we leave

that? We've talked about it. That permits

electronic filing. Are we going to permit or not

perr;,it electronic filing?

MR. BRANSOI-4: Can we leave that up to

the local rules? Isn't that the way to handle

that? Should we table 22 also?

JUDGE RIVERA: I thinr: that would be

better because they're surL,oseG to be promulgated

by the Supreme Court anyway, the local rules.

r4R. BRANSON: Well, let's find out if

we can table it. I move to table,Rule 22.
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tabling 22?

it.

thing?

JUDGE CASSEE: Oh, you mean table this

JUDGE CASSEB: I second.

C`riAIRMArI SOULES: Okay. Anybody

opposed to that tabling?

MR. SPARKS (EL PASO) : You have to

table all of these rules because if you allow them

to file, then you'll have to personalize it --

amendment.

we need to say why we're doing these things, and I

PRISCILLA JUDGE
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goes back to the reluesting party. And s-o it's

important that we address it fully and give our

reasons for tabling it. And I guess the reason is

we don't fully understand what they want and we're

not ready to move all the way in their direction

at this time. Is that the consensus of tihe

committee on this?

me what this electronic filing is and how it's

going to work in Calvert, Texas, or Franklin,

Te^ as,, you kn-ow, where they've got one clerk and

maybe a little Apple II computer there. And

they're going to try to cram all of that stuff -

see, nobody has explained this to me and I just

don't feel comfortable voting on something that

significant without having more inforr:lation.

PROFESSOR DORSANEO: I think our

entire rule book is drafted on the assumption that

we'll have written drafts of pleadings and orders

and other documents filed with the clerk unless

th.ere's an explicit direction to the contrary.

And you just can't go in and make a few little

512-474-5427
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whole change.

CHAIRMAN SOULES: Say that agai.n, Ken?

MR. FULLER: It's going to take an

overview of all the rules if you're going to start

doing elactronic filing because it doesn 't - just

ir,:pact on whether or not they have got to get off

of their duff and go down to the courthouse and

file a piece of paper. It impacts on everything

about when you receive things,, deac:lines. We've

got all kinds of rules that require that certain

type things be in writing.

CHAIRMAN SOULES: I'll ask if Ray

Hardy or someone from his office, at a subsec,uent

meeting of this advisory committee, come and make

a presentation of their system so that we can .

understand it and understand how it wouid impact

the rural practitioner as well because, after all,

you may or may not have cases pending in Houston

now, or you may have in the past or you may have

in,the future. But --

512-474-5427 SUPREi-IE COURT REPOP-.TEF.S PRISCILLA JUDGE
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we first need thelr presentation. 3udge Casseb.

JUDGE CASSEE: I just want to add a

suggestion that not only Ray Hardy, but also a

representative of the Harris County Bar.

Now there may need to be some rules that we

need to study as to whether it can be considered

an original pleading. That may be something that

we would have to do, and we can do that after more

edification. But the main thing is, as far as I

know, it's just in Harris County. And it seems to

me that's a perfect area that Mr. Hardy m,ight

should apply to his judges down there for a local

ruie rather than our statewide rule.

I^I;:. EP.AIiS011: So should I expand my

motion to taple Rule 22 to include all the

computer rules?
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IN1R. FULLER: Since this is going to go

to them, I think it needs to be said that we don't

recognize -- we do recognize this is the wave of

the future, but we just -- I personally do not

feel that I understand enough of what they want to

do, to do it at this time. And it's something

that we're going to have to address on down the

line and now is the time to start getting the

information, but don't go off half cocked.

CHAIRMAN 'SOULES: We hope by rules

effective January 1, 1990, that we can fully

understand and accommodate this practice. Is that

the consensus of the committee?

JUSTICE WALLACE: Let me suggest to

them that they work with this committee and give

us all the information instead of taking our time

trying to battle over in the legislature. That

belongs over here, and we can get a whole iot more

cooperation and get a better product out.

PRISCILLA JUDGi
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right. Then, Sar2, what rules in the same vein

would we table?

MR. SPARKS (EL PASO): 45e. 22, 22a,

45e --

CHAIRIKAN SOULES: And this, then, j,3ili

go back to the rec;uesting party with the

transcript and the request for full presentation

to the committee by•the district clerk and by a

member of the Bar.

MR. SPARKS (EL PASO): Then the next

rule would be on page 90 --

PROFESSOR EDGAR: I don't think we

have voted on that yet.

MR. SPARKS (EL PASO): All right.

PROFESSOR EDGAR: I think it ought to

tabling Rule 45e say aye.
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the Federal rules and --

JUDGE CASSED: On page 95?

MR. SPARKS (EL PASO) : Yes, sir. And

now we'il just go on like we're supposed to. On

page 95, this is a modification of -- and I read

somewhere in the newspaper that there may be a

legislative act to change the general denial and

that type of thing -- but this is one that came in

that says 120 days after the disposition of

motions nur;,erateu that you, in effect, will have

Federal pleadings, admit and deny, that type of

thing, and I just present it because the presentor

sent it in specifically.

_CHAIR;IiArd SOULES: And is it the

PRISCILLA ^UDUL
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this suggestion to Rule 85 be rejected. Is there

a second?

CHAiP.LMIAN,, SOULES: Tnose in favor of

rejecting -- is there any discussion? Those in

favor of rejecting this change to Rule 85 say aye.
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passed this before, but maybe we have not. The

Administration of Justice has passed one similar,

but I didn't understand Pat Hazel's letter to

Luke. He says it was rejected, then he passed it

on and said it was passed unanimously.

What they did was they didn't like the next

-- Honday next after 20 days, and they recommended

a change of 30 days. This committee last year

voted to retain that language and to add the last

paragraph, and it was reformed after Rusty wo:ked

on it a little bit, too. And, really, that's the

real change.

512-474-5427
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CHAIRMAti SOULES: Let's discuss 30

versus 20. That's really the only thing that's an

open issue here, Harry, if you will, and then

we'll get to your combined deal later.

h1R. SPARKS (EL PASO) : Well, there are

really three things. Do we go to_-- do we

eliminate the "of the i41onday next after" and just

have a straight Federal rule? That's what the

suggestion is.

CHAIRP^IAAI SOULES: The committee in

this session_has rejected that concept.
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Justice. But you do have that statement at the

bottom of -- a sinplified statement to the

CHAIRMAN SOULES: Okay. How many feel

otherwise? Well, that's the House -- how many

feel that there should be a 30-day answer period?

Okay. It's unanimous to retain 20.

Now then, the last plain language notice to

the defendant, you can read that. How many feel

that it would be appropriate to put that sort of a

legend on a citation? Those opposed?

t,:R. e ic:4i AltiS: L•ie1l, I just want one

consideration. Has there been --,and I don't know

what the cost of citation --;:orr:,s are in terms of

512-474-5427 SUPREHE COURT REPORTERS PRISCILLA JUDGE
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backlog or i:7hatever we have, and what it costs to

reprint the forr;is of citations. That's one of the

reasons I think that we really did not want to

change the days that we talked about last time is

the cost factor that the county has had with

trying to manufacture new citation forns.

JUDGE CASSEB: Just put a rubber stamp

on them or whatever.

CHAIRIfiA21 SOULES: V'e changed the

notice, Pat and I did -- Pat and I were working on

all extraordinary writ' things, tried.to change

notices.that'were on tholse -- of course, they are

not used as frequently as citations, no question

about that -- to make them more modernized and

more informative. This kind of goes along with

that effort.

Of course, the Monday next after 20 days had

as lot of rQasons for retention because the iirst

thing, it means something to just about eve::ybody.

But this plain language, this is not going to go

into effect until January 1, 1983, and everybody

512-474-5427
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is goinc! to have some notice to get their forres

retyped and reprintea and they can do it by rubber

stanp as has been pointed out.

PROFESSOR EDGAR: Yes, and the failure

to include that will certainly be a valid ground

on setting aside a default judgment.

MR. TINDALL: The State Bar is going

to start printing citations and selling them to

lawyers because the new state law is that lawyers

can type out their own citations and the clerks

can charge a fee for putting a seal or signature

on it. So the State Bar is gearing up to get into

the business of citations -- of selling citations

to lawyers anyway.

CHAIRMAN SOULES: Rusty, I may have

missed your point. I'm afraid I may have. I'm

not sure that I-- do you feel that I understood

your point about the -- are we talking about this

mandatory -_

iIR. rlc.IaINS: TTell, all I'm saying is

that you've got a "shall." It's a mandatory

language. And any de-fect in the citation, any
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basis for setting aside a dezault juclgment.

PROFESSOR EDGAR: Yes.

PROFESSOP. EDGAR: A"shali" or a

"may."

MR. BEARD: As I understand it, to

have a serving of the citation, the plaintiff gets

the sheriff to serve it if it's on a local basis.

We don't ever see it. It's a trap in that respect

if the lawyer doesn't realize that the clerk

picked up the wrong form and doesn't do it. But I

don't -- whoever gets that kind of notice.

I-i F, . I•1 c:dA I i1 S: Wh a t I'm s a y i n g is w h y

don't you put it in the petition or something. I

mean it makes more sense if you're going to put

the problem on the lawyer.

_IjiP.. TINDALL: 41e11, Rusty, I see a lot

of out-of-state citations from, not Federal

courts, from local courts where clients in my horae

town get served. And they -- it's a prevailing
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practice nationwide to say, ""riey, you've been

sued. If you don't file an answer, a judgment

w i11 be taken against you." Soole simple language

like that. which is hardly revolutionary. And

that's not buried in the pleading, it's right

there on the --

MR. Mc.-IAIPTS: This doesn't say where

it goes; it just says it shall be included.

MR. BEARD: You know, the notice says

written notice after -- if not filed within 20

days. That's not really a correct statement.

PROFESSOP. DORSANEO: It also says with

the appropriate court and that's really kind of

misleading. It's not going to be filed with the

court, per se.

11R. BEARD: First tdonday next after 20

days, the defendant will never figure that out.

MR. FULLER: If you're going to make

this magic language, I suggest that you write the

exact language.

CHaIRiiAPi SOULES: That's exactly what

I'm doing right now just like we did in the writs.

We put a -- we gave a legend that had to be there

and that's what they used. And wriat I'm writing

here is, "You have been sued. You may employ an
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JUDGE CASSEB: That's good.

JUSTICE WALLACE: I think you can get

more snecific there. With the "either district or

county clerk of so-and-so county."

the court"?

JUSTICE WALLACE: If you're going to

give Joe Elow out there a notice, he doesn't know

why each court has a separate clerk. But if you

file it with the county court -- or count'y clerk

or district clerk in that county, why don't you

just teli him that?

CHAIRMAN SOULES: With the --

JUDGE CASSEE: "Cierk issuing this

notice."

CHAIRMAN SoULES: With the --

JUDGE CASSEB: "Clerk of the court

issuing this notice."

512-474-5427
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So that if it's civii, county or district, it

court" --

CHAIRMAN SGULES: How about "with the

clerk of the court where you have been sued"?

We're trying to make a generic -- "the clerk of

the court where you have been sued"?

MR. MctiAINS: Harris County at least

you can't do that because there isn";: anybody that

will accept anything in the courtroon. Everything

goes through the --

CHAIRMAN SOULES: And Ray Hardy, is the

clerl: of that court. He's the clerk of every

court.



183

1

1)

3

4

5

6

7

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

issued the citation."

PROFESSOR EDGAR: Issuing this

citation.

Okay. So yet me run through this again.

Citation shall include the following notice to the

defendant: "You have been sued. You may employ

an attorney. If you or your attorney do not file

a written answer with the clerk who issued this

citation" -- "who issued the citation within 20

days after service of the citation" --

hIR. TINDALL: That's not correct

unless we go to the 20-day rule.

MR. TINDALL: By 10:00 a.m. on the

t4onday next after --

CHAIRA4AN SOULES: Now this is going to

be on a citation so why don't we say "this

citation"?

time. The citation shall include the following

notice to the defendant --
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JUDGE CASSEB: Oh, it has to be served

separately. You're right.

CHAIRMAN SOULES: "You have been sueu.

You may employ an attorney. If you or your

attorney do not file a written answer with the

clerk who issued this citation by 10:00 a.m.' on

the Monday next following the expiration of 20

days after service of this citation and petition,

a default judgm1ent may be taken against you."

CHAIRMAN SOULES: "After you were

served" -- yes, Judge. Thank you.

MR. FULLER: You don't make it too

easy because that won't work in a divorce

petition. Go ahead.

PROFESSOR DORSA£"LEO: That's r ight . No

default judgments in divorce cases. You know,

there's an Alaska Supreme Court opinion called the

Olgachak (phonetic) case where they fashioned

language to go in citations to de4? ^-;ith this

problem. It may be worth looking at that.
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CHAIRMAN SOULES: The only change

we're going to make in the rule is require a new

legend in 101.

MR. TINDALL: What about the

suggestion in 101? Are we adopting it as

proposed?

CHAIRMAN SOULES: No. We rejected

everything about it except the legend part, and

We've rewritten the legend.

MR. TINDALL: Well, there is one

important part in this rule that San has presented
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and it is, rather than direc^ing the defendant to

appear -- that's insane. It doesn't happen that

way. That's Hagadorn (phonetic). He went to

court, and it didn't do any good. And I mean it

should be that he's direczed to file a written

answer.

MR. SPARKS (EL PASO): That's right.

I eliminated --

Mn. SPARKS ( EL PASO): -- to appear by

filing.

that?

JUDGE CASSEB: I thought you left it

as he suggested.

CHAIRMAN SOULES: "Shall comr:ianu the

defendant"

JUDGE CASSEB: We took out "to appear
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by filing."

answer."

CHAIRMAN SOULES: "To file a written

anstaer on the plaintiff's petition-at or before

10:00 a.m." -- and we're going to leave that in

there -- "on the Monday next" -- take out "before"

-- "the ne..t following the expiration of 20 days

after date of service of the citation and petitio'n

upon the defendant."

MR. SPARKS (EL PASO) : And for the

record I'm going to second Harry's motion to drop

the words "to appear by filing" and substitute "to

file."

CHAIRMAN SOULES: Okay. "The citation

shall state the location of the court, the date

the filing" -- is the rest of that okay? Okay.

Now maybe I'm with you. Let me go back through it

down to the -- okay. I7e're going to retain the

Monday next following the expiration of 20 days as

the date. Except for that, the first paragraph,

as I understand the motion, is that it be acce-oted

as recommended.

512-474-5427 PRIS^ILLa jUDGE
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mean what is the reason for having the citation go

bad in 90 days?

PROFESSOR EDGAR: Revenue.

CHAIRMAN SOULES: That's a new

'problem. Raise it ne:tt year.-

CHAIRMAN SOULES: Okay. The way we've

got it now is that we direct the defendant to file

an answer rather than to "appear." We leave the

time period the same. The rest of paragraph one

would be recommended to the Court, and then we'll

draft a legend that.is exactly what has to go on

there. Those in favor -- is there another

question? Elaine.

PROFESSOR CARLSON: As long as we're

giving the defendant this remedial notice of what

he.'s supposed to do, why don't we just say "after

the Monday next on the expiration of 20 days from

the date of se--vice, you may lose by a default,"

instead of "a default judgment may be taken

against the defendant." That really tells him he

512-474-5427 PRISCILLA JUDGE
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needs to do something. he'll understand.--

A1R. LOW: What if he's served with

something that's not -- where they are asking

something against him, but where -- an

interpleader, you know, just has an interest.

You're not really going to enter a default against

him, but you could enter a judgment -

PROFESSOR CARLSON: The way it is now

stated, it's going to say to him a default

judgment may be takenagainst the defendant.

MR. LOVI: Against you, yes.

PROFESSOR CARLSON: Why don't we just

say "you may lose by default" -- you may not, but

you may. And the word "lose" would kind of tell

him -- might help him to decide how fast he's

going to

MR. ADAMS: it still creates sort of a

trap in that -- in the sense that you say file a

written answer, but it's not just a written

answer. he's got to file awritter. answer that's

in conformity with a general denial.

PROFESSOR CARLSON: That's true.
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CH AIRI'AId SOULLS: Reaily, though,

anything he files, anything is an appearance and

you can't take a default against him once he's

appeared.

CHAIRMAN SOULES: Anything he puts in

there prevents a default. Anything.

Elaine, there are some -- that is technical

to say that a default judgment may be taken

against you, but it does say what happens as a

matter of law, too. And I wonder if there is not

some advantage to just saying it -- even though

it's more technical -- say "default judgment may

be taken against you" because that's exactly what

happens under the law rather than losing by

default.

MR. SPARKS (EL PASO): If they can

read -- and they do read -- that alerts them more

than what goes on now and that's an improvement.

di.scussion?

Chairman.

Sadberry.

512-474-5427
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some indication -- written pleading as opposed to

appearance --

DiR. SnDBEP.RY: My question is: N ow we

know Rule 85 allows the answer to include more

than just an answer, it may be a motion or

otherwise. Are we in any way causing a probler:^ by

indicating that he has to file an answer as

opposed to a motion to transfer?

PROFESSOR DORSANEO: No. "Answer" is

a generic term. It means motions and answers,

yeah.

PROFESSOR DORSANEO: Answer doesn't

necessarily mean on the merits.

PP.OFESSOR DORSANEO: Yes. Answer

means response.

JUSTICE WALLACE: Anybody that knows

the difference is going to be a lawyer in ^he

first place.
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be

rule later.

CHAIRMAN SOULES: -- show by hands.

Subject to Harry's later work, show by hands?

Oppcsed? That's unanimous. And our lunch is out

in the hallway. Let's break for about 30 minutes.

( Recess - lunch.
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