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W. W. TORREY

Mr. Steve McConnico

Scott, Douglass & Keeton

12th Floor, First City Bank Bldg.
Austin, Texas 78701-2494

Dear Steve:

Thank you very much for agreeing by telephone to chair the
Special Subcommittee of the Supreme Court Advisory Committee to
review TRAP Rules 47, 48, and 49, for codification of the
supersedeas law of Texas.

I appoint to your Committee: William V. Dorsaneo III (an
attorney active in the appeal for Texaco), Harry M. Reasoner (an

attorney active in the appeal for Texaco), Elaine Carlson, Pat
Beard, and Tom Ragland.

The supersedeas issue is completely moot in the
Pennzoil-Texaco 1litigation with the pendency of the Texaco
bankruptcy. However, since the two sides have so deeply studied
the problem when it was one of the forefront issues, I felt it
important to have one member of each team in your assistance,
with a majority not involved in that case or its former
supersedeas issues. -

The Texas Senate unanimously voted a resolution to study the
supersedeas practice in Texas in the next biennium and to make a
report at the next Legislative Session. SB 1414 (copy attached)
got so far in this session as to pass the Senate Jurisprudence
Committee although it did not have sufficient support to get to
the Senate floor. Aside from the fact that this would be another
instance of legislative invasion of the Supreme Court rule-making
power, SB 1414 was riddled with defects and deficiencies readily
apparent from reading it. The SCAC must act to produce a good
work product in order to forestall something like this in the
1989 Legislative Session.
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"Mr. 'Steve McConnico
June 10, 1987
Page 2

Marie Yeates, an attorney with Vihson'& Elkins, has done an
in-depth memorandum on -the Texas law. (copy attached) and has also
drafted a proposed rule (copy attached)

I am sendlng copies of thls letter and the attached mate-
rials to each of your Subcommittee members by Federal Express
today and ask that you make a written report on a timely basis so
as to have the report in my hands no later than Thursday, June
18. That's right -- in less than a week. We will be preparing
the meeting materials for distribution to the Committee as a
whole on Friday, June 19, so that they can be mailed that day and
be in the hands of the Committee members a few days prior to the
June 26 meeting in event the members should choose to make some
advanced preparation for the meeting.

I apologize for the short fuse on this matter, but somehow
the timing just worked out that way. I am sure that your members
will be willing to meet by telephone as often as necessary next
week at convenient times.

Very truly

LuthéuJH. Soules III

LHSIII:gc
1L5587/029
Enclosures
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VINSON & ELKINS

ATTORNEYS AT LAW
THE WILLARD OFFICE BUILDING
1488 DENNSTYLVANIA AVE. N.W.
WASHINGTON,D.C.20004-1007 . 1001 FANNIN . - .
TELEPHONE 202 6396500 TELEX 89680 a HOUSTON, TEXAS 77002-6760

TELEPHONE’ 713 ©5)-2222 .;TELEX 762146

3300 FIRST CITY TOWER

47 CHARLES ST.. BERKELEY SOQUARE
LONDON wiX 7PB, ENGLAND

TELEPMONE Of 44! 491-7236 - April 7 ’ 1987

CABLE VINELRINS LONDON W1-TELEX 24140

Luke Soules, Esq.
Soules & Reed

East Travis at Soledad
San Antonio, Texas 78205

—

Re: Texas Supreme Court Advisory Committee

Dear Luke:

FIRST CITY <.:E~'rn:
816 CONGRESS AVENUE
AUSTIN, TEXAS 78701.-2496
TELEPHONE 512 495-8400

2020 LTV CENTER

2001 ROSS AVENUE
DALLAS,TEXAS 7S5201-2918
TELEPHONE 214 97966800

This letter is written in response to your letter dated

February 23, 1987, requesting a review of Rule 47,

Rules of Appellate Procedure, in connection™wi

l 800 Milam Building

Texas

the Supreme
Court Advisory Committee's consideration of that

rule.

g
|
i
|
1
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After reviewing the proposed amendment to Rule 47, which has
been approved by the State Bar Committee on Administration
of Justice, my observations are as follows:

1. Paraagraph (k) Recognizes Existing Texas Law. The
principal (indeed, the only) proposed amendment to Rule 47
is the addition to that rule of new paragraph (k) expressly
authorizing the trial court to stay enforcement of a judg-

ment and order security arrangements in lieu of a super-

sedeas bond. As you and I have discussed, Texas courts have
previously recognized the trial court's authority to suspend
enforcement of a judgment even though Rule 47, like its
predecesscr, Rule 364, Texas Rules of Civil Procedure, does
not expressly authorize such action by the trial court.
Thus, for example, in McCormick Operating v. Gibson Drill-
ing, 717 s.w.2d 420, 427 (Tex. App.--Tyler 1986, no writ),
the Court of Appeals stated:

A court may render a judgment that is final
and appealable fixing the rights and liabilities
of the parties, but defer its enforcement until
final judgment is an ancillary or related proceed-

ing. Rose v. Baker, 143 Tex. 202, 183 S.W.2d 438
(1944) . ‘

717 S.w.2d at 427. See, e.g., Hargrove v. Ins. Investment
Corp., 142 Tex. 111, 176 S.w.2d 744 (1944) (one-half of
money Jjudgment ordered placed in registry of court pending
appeal in related case):; Jamison v. Citv of Pearland, 520
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S.W.2d 445 (Tex. Civ. App.--Houston [lst Dist.] 1975, no
writ) (enforcement of city's 3judgment for - taxes, etc.,
suspended pending appeal in related case). Other Texas
decisions deal with suspension of Jjudgment enforcement
outside of the context of some related or companion case.
In Fairbanks, Morse & Co. v. Carsey, 109 S.W.2d 985 (Tex.
Civ. App.--Dallas 1937, writ dism'd w.o0.j.), the court
entered a money judgment for commissions not yet accrued and
stayed execution on the judgment until the date of accrual
of the amounts due. The court's opinion includes the
following language: -

That the court had the right. to stay execu-
tion and abate the interest on the amounts not due
cannot be seriously gquestioned. "Under the
general supervisory powers over their process, all
courts of common law have the power temporarily to
stay execution on Jjudgments by them rendered
whenever 1t 1s necessarv to accomplish the ends of
justice."” 23 C.J. p. 521. 1In the instant case,
we think it was necessary for the accomplishment
of the ends of justice, that the court establish
the amounts and render judgment for the commis-
sions not yet matured, and stay execution until
their maturities, this to avoid a multiplicity of
suits.

-

109 s.w.2d at 990. See Weaver v. Bogle, 325 S.W.2d 457
(Tex. Civ. App.--Waco 1959, no writ) (court entered money
judgment on July 3, 1958, and by court's own motion ordered
execution of the judgment stayed until November 24, 1958).

Similarlyv, in Harris v, Harris, 174 S.wW.2d 996 (Tex.
Civ. App.~-Fort Worth 1943, no writ), a money judgment of
$65.00 was awarded against the father-~in-law as part of a
divorce and property settlement judgment. The judgment
ordered the amount to be paid by the father-in-law in
monthly installments. An argument was made that the judg-
ment was not final because the total Jjudgment amount of
$65.00 was not enforceable at once, payments being due under
the Jjudgment in monthly installments. Rejecting that
argument, the appellate court stated: "under proper condi-
tions, a court may enter a judgment and stay execution for a
given time. . . ." 174 S.w.2d at 1000. The appellate court
also noted that the trial court's action was "at least an
adjustment of the equities between the parties. . . ." 1Id.

The parties may also agree to include in a judgment a
stay of execution as in Karnes v. Barton, 272 S.W.24d 317

© 00000005




(Tex. Civ. App.--Austin 1925, no writ), in which the parties
agreed to, and the Jjudgment therefore recited, a 100-day
stay of execution. S

Thus, Texas trial courts have previously stayed execu-
tion of judgments under a variety of circumstances. The
Texas courts- arguably are already empowered to exercise the
flexibility as recognized in the cases cited above. See
also Section 65.013, TEX. CIV. PRAC. & REM. CODE (injunction
to stay execution of judgments). Arguably, the present Rule
47 may contemplate such trial court _authority pursuant to
the prefatory 1language in paragraph_{a) "Unless otherwise
provided by law or these rules. ' " Indeed, Justice

l ' Powell's opinion in Pennzoil Co. v. Texaco, Inc., slip op.
No.

85-1798 (U.S. Sup. Ct. April 6, 1987) (footnote 15),
recognized this prefatory language as suggesting that the
Texas trial court has authority to suspend the supersedeas
bond regquirement, if that court determines that
requirement would violate the federal Constitution. Accord-
ingly, express recognition of the trial court's authority as
in proposed paragraph (k) would certainly be consistent with
the prior Texas case authorities cited above.

such a

As you know, the majority of the United States Supreme
Court did not address the constitutionality of the Texas
bond rules in the Pennzoil decision. However, Justice
Stevens' concurring opinion, joined in by Justice Marshall,
recognizes that, even if present Rule 47 were construed to
provide no flexibility to the trial judge,

contravene the federal Constitution. Thus,
wrote:

it would not
Justice Stevens

I agree that it might be wise policy for
Texas to grant an exception from the strict
application of its rules when an appellant can
satisfy these three factors. But the refusal to
do so is certainly not arbitrary in the constitu-
tional sense. A provision for such exceptions
would require the State to establish rules and to
hold individualized hearings whenever relevant
allegations are made. Texas surely has a rational
basis for adopting a consistent rule refusing to
stay the execution of money judgments pendigg
appeal, unless a sufficient bond or security 1is

posted.
l Justice Brennan likewise agreed that the Texas bond re-
quirement is not unconstitutional. Nevertheless, the
l 00000006
1



proposed amendment to Rule 47 may preclude any future
constitutional challenge to the Texas bond rule.

2. Appellate Review of Security Reguirements. Rule
49, Texas Rules of Appellate Procedure, presently provides
for appellate review of supersedeas bonds in civil cases.
Rule 49(b) states that the appellate court may review for
excessiveness a bond "fixed. by the +trial court." The
proposed rules change should perhaps include a companion
amendment to Rule 49 expressly to allow for appellate review
of trial court action under proposed-—-paragraph (k) to Rule
47. Additionally, language might be- inserted in proposed
paragraph (k) in Rule 47 stating that, notwithstanding
paragraphs (a) and (b) [money judgment bond approved by the
clerk], the trial court may "fix" a supersedeas bond on a
money Jjudgment in less than the amount of that judgment.
The trial court's authority to "fix" such a bond could then
be reviewed by the appellate court for excessiveness under
present Rule 49(b).

3. Continuing Jurisdiction of the Trial Court to
Establish the Supersedeas Bond. A judgment can be executed

upon only after the expiration of thirty days following the
date on which the new trial motion is overruled, either
expressly or by operation of law. Rule 627, TEX. R. CIV. P.
That is also the date on which the trial court's plenary
jurisdiction over the cause expires-~thirty days after the
date of overruling the motion for new trial. "Rule 329b(e),
TEX. R. CIV. P. See Transamerican Leasing Co. Vv. Three

Bears, Inc., 567 S.W.2d 799, 800 (Tex. 1978) ("lu)nder the
express provision of [(former Rule 329b], the trial court
retains jurisdiction over the cause and, thus, plenary power
over its judgment until thirty days after the original or
amended motion for new trial is overruled." 567 S.W.2d at
800. See Burroughs v. Leslie, 620 S.W.2d4 643, 644 (Tex.
Civ. App.--Dallas 1981, writ ref'd n.r.e.) ("[ulnder rule
329b . . . the trial court retained jurisdiction over the
cause and had plenary power over its judgment until thirty
days after expiration of the time for overruling the motion
for new trial. . . .").

In the usual case, the trial court should be requested
to make the supersedeas bond determination before expiration
of the period of its plenary jurisdiction. However, where
no such determination is made during that time period, does
the trial court have continuing jurisdiction to decide the
supersedeas bond question? The trial court clearly has
continuing Jjurisdiction to enforce its Jjudgments, after
expiration of its plenary power, so long as its actions do
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not modify the judgment or otherwise interfere with the
jurisdiction of the Court of Appeals. See Arndt v. Farris,
633 S.w.2d 497 (Tex. 1982); Smith v. Smith, slip op. 01-85=
0989-CV (Tex. App.--Houston [lst Dist.] Sept. 25, 1986, no
writ); Crawford v. Kellv Field National Bank, slip op. No.
04-85-00529- CV (Tex. App.--San Antonio, Jan. 29, 1987).

As a corollary to the trial court's continuing juris-
diction over enforcement of its judgments, that court must
also have continuing jurisdiction to deal with the super-
sedeas bond issues. As a matter of palicy and practice, the
Court of Appeals would probably prefer to have the trial
court pass on the supersedeas question in the first in-
stance. Furthermore, it is questionable whether the Court
of Appeals can hear evidence as would be necessary in a
determination of what security arrangements are required.

Thus, that continuing jurisdiction should probably rest in
the trial court.

There are few cases dealing with the issue of the trial
court's continuing jurisdiction over the supersedeas bond
issue. In Southwestern States General Corp. v. McKenzie,
658 S.w.2d 850, 852 (Tex. App.--Dallas 1983, writ ref'd
n.r.e.), the appellant filed a motion within the period of
the trial court's plenary jurisdiction asking to substitute
negotiable instruments in lieu of any supersedeas bond
pursuant to Rule 14(c), Texas Rules of Civil Procedure. The
trial court entered its order with respect to that motion
after the expiration of the trial court's plenary jurisdic-

tion, i.e., over 30 days after the overruling of appellant's
new trial motion.

On appeal, the appellee argued that the trial court
lacked jurisdiction to rule on the supersedeas bond issue.
The Court of Appeals disagreed. First the Court noted that
the motion with respect to the supersedeas bond was filed in
the trial court within the period of the trial court's
jurisdiction, and thus, the trial court was reguired to rule
upon it. However, the Court went on to say the following:

The fact that this court had acquired jurisdiction
of the appeal did not diminish the trial court's
continuing jurisdiction to fix the supersedeas
bond. [Citations omitted.] Indeed, this court
recently indicated that, at least 1in the Rule
14 (c) case such as this, an applicant must proper-

ly first seek leave of the trial court. [Citation
omitted.]
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658 S.wW.2d at 852.

In Cashion v. Cashion, 239 S.wW.2d 742 (Tex. Civ.
App.-~Waco 1951, no writ), the Court addressed the super-
sedeas bond issue with respect to a non-money judgment.
Former Rule 364(e), Texas Rules of Civil Procedure, (now
Rule 47 (e), Texas Rules of Appellate Procedure) provided for
the setting of the supersedeas bond in such cases by the
trial court. 1In that case the appellant sought an injunc-
tion from the Court of Appeals to restrain execution of the

judgment where no supersedeas bond ‘Had been filed. The
Court stated as follows:

If appellants desire to suspend the Jjudgment
pending appeal they should proceed under Rule 364,
sec., (e), Texas Rules of Civil Procedure, and not
by way of injunction. The right to suspend a
judgment by filing supersedeas bond in the trial
court exists though appeal bond and transcript
" have already been filed in the court of appeals
and such filing does not diminish the power and
duty of the trial court to fix the amount of the
supersedeas bond in cases of this character 1f and
when regquested to do so. The appellants concede

that no request in this respect has ever been made
of the court below.

-

A rules amendment providing for continuing jurisdiction
of the trial court to deal with the supersedeas bond issue
would be in order. It would also make sense to specify that
Rule 62la, Texas Rules of Civil Procedure (post-judgment
discovery), is available in connection with the supersedeas
bond determination under proposed paragraph (k) of Rule 47.
Clearly the trial court will require information copcernlng
the judgment debtor's financial picture in order to exercise
its discretion in making the security determination.

These are my observations concerning the practical
workings of the proposed new Rule 47. Obviously, these
comments draw heavily upon our experiences in the EEEEEELL
litigation and the collective wisdom of the attorneys 1in
that litigation, especially W. James Kronzer.

Please let me know if I can be of further assistance.

Sincerely,

Marie R. Yeates
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- MEMORANDUM

M

—~

= . - “June 9, 1987

To: Judge Kronzer
Luke Soules

FProm: Marie R. Yeates

Re: Proposed Revisions to Supersedeas Rules =-- Texas
Supreme Court Advisory Committee

Attached are the tentative proposed revisions of the
Supersedeas Rule. They should be considered tentative only
until reviewed by Judge Kronzer.

Proposed new Rule 47 would provide the trial court with
discretion to detérmine the amount and type of security for
any type of judgment, including a money judgment. It would
also permit the trial court to make alternative security
arrangements in lieu of posting security. Attached to the

proposed Rule 47 are comments concerning the outlined
changes.

Also attached, as requested by Luke, is a prorposed
re-write of Rule 49 providing for appellate review of the
trial court's exercise of discretion. Comments are also
attached to that proposed Rule.

Finally, as an alternative, we also attach a new
paragraph (k) to be added to the present Rule 47 in order to
attempt to engraft onto that rule, the authority provided
federal courts by Rule 62b, Federal Civil Procedure, to stay
the execution of a judgment. The Committee may be more
likely to adopt a new paragraph (k), rather than attempting
to rewrite the whole rule. However, Luke indicated that he
was interested in an attempted rewrite of the whole rule.

In conjunctior with vour consideration of paragraph
(k) , you might note that the federal rules do not state the
factors to be considered (e.g., irreparable harm, etc.) in
the rule itself.

cc: Harry M. Reasoner
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PROPOSED RULE 47
TEXAS RULES OF APPELLATE PROCEDURE

Stav_of Judgment Pending Appeal

(a) Suspension of Execution. Unless otherwise provid-

ed by law or these rules, the appellant may suspend execu-

tion of the judgment by posting security (such-as a surety

bond with good and sufficient sureties or a deposit under

Rule 48 pavable to the appellee) in an amount and type

determined bv the trial court, to secure pavment of the

judaﬁenf,‘coﬁaitioned;that the appellanf shall prgseéute his
appeal driwrit pf_errofjwith effeétlénd, in céée %he judg-
ment of 'the Supreme Court .or court of appeals shall be
against him, he shall pay all such damages and costs as said

court may award against him., The amount and type of secur-

ity necessarv to suspend execution of judgment as provided

in all succeeding paragraphs of this rule shall be estab-

lished within the discretion of the trial court, considering

what security is recuired to secure the plaintiff in judg-

ment against any loss or damage occasioned bv the delav on

appeal, as well as the interests of justice and the relative

equities of the parties. If the securitv posted is a surety

bond or Rule 48 deposit and is sufficient to secure the

costs and is filed or made within the time prescribed by

Rule 40, it constitutes sufficient compliance with Rule 46.

(b) Money Judament. When the judgment awards recovery

of a sum of money, the amount and type of security shall be

determined by the trial court. The clerk mav approve a good

and sufficient suretv bond or deposit pursuant to Rule 48

without the exercise of the discretion of the trial court if

-

the appellant files a bond or deposit in at least the amount

of the judgment, interest, and costs.

(c) Land or Propertv. When the judgment is for the

recovery of land or other property, the posting of securitvy

00000011
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shall be further conditioned that the appellant shall, in
case the judgment is affirmed, pay to the appellee the value
of the rent or hire of such property during the appeal, and

the security shall be in the amount and tvpe determined by

the trial court.

(d) Foreclosure on Real Estate. When the judgment is

for the recovery of or foreclosure upon real estate, the
appellant may suspend the judgment insofar as it decrees the
recovery of or foreclosure against said specific real estate

by posting security in the amount and_type to be determined

by the trial court, not less than the rents and .hire of said
real estate; but if the amount of the security is less than
the amount of the money judgment, with interest and costs,

then the trial court may within its discretion suspend

execution on the money juddment with or without the posting

of additional security.

“(e) Foreclosure on Personal Property. When the

judgment is for the recovery of or foreclosure upon specific
personal property, the appellant may suspend the Jjudgment
insofar as it decrees the recovery of or foreclosure against

said specific personal property by posting security in an

amount and tvpe to be determined by the trial court, not
less than the value of said property on the date of rendi-
tion of judgment; but if the amount of the securitv is less
than the amount of the money 3judgment with interest and

costs, then the trial court within its discretion may

; suspend execution on the monev judgment with or without the

\ posting of additional security.

(f) Other Judgment. When the judgment . is for other

. than money or property or foreclosure, the security shall be
in such amount and type to be determined by the trial court
as will secure the plaintiff in judgment in any loss or

damage occasioned by the delay on appeal considering the

interests of justice and the relative equities of the

Proposed Rule 47 -- Page 2 00000012
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parties, but the trial court may decline to permit the
judgment to be suspended on filing by thg plaintiff of
security to be determined by the trial court in such an
amount as will secure thé defendant in_judoment in any loss
or damage occasioned by any relief granted if it is deter-
mined on final disposition that such relief was improper,

considering the interests of <ustice and the relative

equities of the parties.

(g) Child Custody. When tﬁe judgment is one involving
the :care.or custody of a child, the.appeal, with or without
security, shall nogn ﬁgve "the éffeg£ of suspending the
judgment As to the care orfcusto&y of the child unless it
shall be so ordered by the court rendering the judgment.
However, the. appellate court,. upon. a.. proper .showing, may
permit the judgment to be superseded in that respect also.

(h) For State.or Subdivision. When the judgment is in

favor of the State, a municipality, a State agency, or a
subdivision of the State in its governmental capacity, and
is such that the judgment holder has no pecuniary interest
in it and no monetary damages can be shown, the security

shall be allowed and its amount and type determined within

the discretion of the trial court, and the liability of the

appellant shall be for the amount of the securitv if the

appeal is not prosecuted with effect. Under equitable
circumstances and for good cause shown by affidavit or

otherwise, the court rendering judgment on the securitv may

allow recovery for less than its full amount.

(i) Stavy of Judgment upon Alternative Securiﬁy Ar-

rangements. The trial court may, in the exercise of its

discretion, stay the judgment pending appeal bv alternative

security arrancements in lieu of posting security. Such

alternative security arrangements should be sufficient to

secure the plaintiff in judament against any loss or damage

occasioned by the delay on appeal and to preserve the

Proposed Rule 47 -- Page 3 00000013
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effectiveness of the judgment or order being appealed, but

the trial court may consider the interests of justice and

the relative equities of the parties in determining the

adequacv of the alternative securitv arrangement. The trial

court mav vacate, limit or modifv this stay for good cause

during the pendency of the appeal.

(3) Effect of Stay of Judgment. The filing and

approval by +the clerk or the posting of security in the

amount and type determined by the trial court or the provi-

sion for alternative security arrangements in compliance

with this Rule, ) ;: : - .

‘{1) shall suspend ‘execution on the judgment,
or so much thereof as has been suspended by the
trial ‘court, and if execution has issued, the
clerk shall forthwith issue a writ of supersedeas;
and

(2) shall suspend any <judament liens estab-
lished or that could otherwise be established
pursuant to Texas Propertv Code Sec. 52.010, et
seqg.

Where the <Hudament is suspended only in part, and

judgment liens =ztach with respect to those portions of a

Judgment not suspended, or, where suspension of the judoment

has been denied, the trial court shall have discretion to

direct that specified propertv of appellant, but not other

provertv, shall be subiject to judament liens.

(k) cCertificate of Deposit. If the appellant makes a

deposit in lieu of a bond, posts other securitv, or makes

alternative security arrangements, the clerk's certificate

that the deposit has been made, the security posted or the

alternative security arrangement made as required bv the

trial court shall be sufficient evidence thereof.

(1) Continuing Trial Court Jurisdiction. The trial

-

court shall have continuing jurisdiction during the pendency

of an appeal from a judgment, even after the expiration of

its plenarv power, to determine the amount and the type of

securitv and, upon anv changed circumstances, to modifv the

Proposed Rule 47 -- Page 4 00000014
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amount or the type of security required to continue the

suspension of Judament. If the security is determined or

altered bv the trial court after the attachment of jurisdic-

tion of the court of appeals, the appellant shall notify the

court of appeals of the security determination by the trial

court. The trial court's exercise of discretion under this

rule is subject to review under Rule 49, Texas Rules of

Appellate Procedure.

Proposed Rule 47 -- Page 5 00000015
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COMMENTS TO PROPOSED RULE 47
TEXAS RULES OF APPELLATE PROCEDURE

Comments on Paragraph (a).

_ Comment 1: As used in this Rule, "trial court" means
the court in which the judgment was rendered. This is
consistent with TEX. CIV. PRAC. & REM, CODE § 65.023 provid-
ing for mandatory venue for any separate action to stay a
suit for execution on a judgment in the court in which the
suit is pending or the judgment was rendered.

Comment.2: ‘Th;a'.”px.j.efatory language of the. brior rule,
"unless étherwise- provided"by la.w ‘o.r these rules . . ."
remains in the proposed new rule and is intended to reflect

that the trial court has other autherity to suspend enforce=-

ment of a judgment, see TEX. CIV. PRAC. & REM. CODE

§ 65.013, and that the trial court has the authority to
suspend execution of a judgment without posting security
upon alternative security arrangements pursuant to paragraph
(i) of this proposed Rule.

Comment 3: The term "security," as used in the pro-
pesed rule, is intended to include a surety bond, deposit
under Rule 48, TEX. R. APP. P., or any form of property
which the trial court may determine to be good and suffi-
cient security under this Rule.

Comment 4: This paragraph (a) of the proposed rule

continues the prior law that the appellant generally may

supersede the judgment as a matter of right; the right to

obtain suspension of execution on a judgment pending appeal

is, as a general rule, not dependent upon the discretion of

o e

the trial court. Schrader v. Garcia, 512 S.wW.2d 830 (Tex.

Civ. App.--Corpus Christi 1974, no writ) ("Defendant [has]
the right to suspend the execution of [money] judgment by

giving a good and sufficient bond. . . ."); Brown v. Faulk,

231 s.w.2d 743 (Tex. Civ. App.--San Antonio 1950, mand.
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overr.) (defendant had the right to supersede the judgment

on a note to foreclose a chattel mortgage); R.B. Spencer &

Coc. v. Texas Pacific Coal & 0il Co., 84 S.W.2d 853 (Tex.

Civ. App.--Ft. Worth 1935), writ dism'd, 91 S.W.2d 411 (Tex.
Civ. App.--Ft. Worth 1936, writ dism'd) (appellant entitled
to supersedeas in a foreclosure on real estate judgment).

The appellant is not, however, entitled to suspend
enforcement of certain types of judgments as a matter of
right, as set out in paragraph (f) and (g) of this Rule.
This is merely a continuation of the .prior law. “Pena v.
Zardenetta, 514 s.Wtid 72 (Tex. App.--San Antonio 1986, no
writ) ‘(relators were entitled tovsﬁpersedeas only if the
trial court judgment was for money, property, or foreclo-
sure) .

Comment 5: Proposed paragraph (a) contains a substan-
tive change in the current law by providing the trial judge
with discretion to determine the amount and type of security
necessa>"- *~ -"---=1 execution and enforcement of all types
of judgment. ., ... -ing the trial court such discretion
in setting the type of security required to suspend execu-
tion, this paragraph recognizes that a form of security
approved by the court can provide protection to the appellee
pending appeal equivalent to that afforded by a supersedeas
bond or a Rule 48 deposit. 1In those situations where the
appellant is able to post a form of security that would
provide protection to the appellee equivalent to that
provided by a supersedeas bond or Rule 48 deposit, the trial
court, in its discretion, should be free to suspend execu-
tion or enforcement of the judgment upon appellant's posting
of such security. -

Comment 6: As stated in the proposed paragraph (a),
the amount and type of security should be such as will
secure the plaintiff in judgment against any loss or damage

occasioned by the delay on appeal. However, the proposed

Comments on Proposed Rule 47 00000017
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rule would change the prior rule by allowing the trial court
also to consider the interests of justice and the relative
equities of the parties in determining the amount and type
of security required. The considerations applied by the
federal courts under Ruie 62, Fed. R. Civ. P., and Rule
8(a), Fed. R. App. P., may provide assistance in articulat-
ing how the trial court might weigh the interests of justice
and the relative eguities of the parties. To determine
whether to suspend a judgment upon less than full security,
the federal courts cgnsider factors such as-

(1) whether the l[appellant] has ‘made a
showing of likelihood of success on the merits;

(2) whether the [appellant] has made a
showing of irreparable harm if the [judgment] is
not [suspended]; :

(3) whether the granting of the {[suspension
of the 3judgment] would substantially harm the
[appellee]; and

(4) whether the granting of the [suspension
of *%2 judgment]) would serve the public interest.

Ru.z v. ~-telle, 650 F,2d 555, 565 (5th Cir. 1981).

See United States v. Bavlor University Medical Center, 711

F.2d 38 (5th Cir. 1983); O'Brvan v. Estelle, 691 F.2d 706

(5th Cir. 1982); United States v. State of Texas, 523

F. Supp. 703 (E.D. Tex. 1981). See, e.g., Poplar Grove

Planting and Refining Co. v. Bache Halsey Stuart, Inc., 600

F.2d 1189 (5th Cir. 1979) (requiring appellant to demon-
strate objectively that "full" bond should not be required
because of the appellant's present financial ability to
respond to a money 3judgment and appellant's financially

secure plan for maintaining that same degree of- solvency

e

during the period of an appeal and because posting full bond

S would impose undue financial burden on the appellant). The
N - standard of proof for "likelihood of success on the merits"

must be less than what is required to grant a motion for

judgment n.o.v. or motion for a new trial, but more than

mere proof of a non-frivolous appeal. Where the balance of

Comments on Proposed Rule 47 00000018
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the remaining factors weighs heavily in favor of the appel-
lant, the federal courts have reduced the standard of proof
by requiring only proof of a substantial case on the merits

of the appeal. See Ruiz, 650 F.2d at 565.

Comments on paragraph (b):

Comment 1: This paragraph provides that the amount and
type of security required to be posted by the appellant in
order to suspend execution of a judgment shall be set at the
discretion of the trial court. Under current Texas law, in
the case of.é money;judgﬁent, the gupefsedeas bqnd-must be
at least equal to:the amount of tﬁe*iﬁdgment, interest, and

costs. Mudd v. Mudd, 665 S.W.2d 128 (Tex. App.--San Antonio

1983, mand. overr.); Fortune v. McElhenney, 645 S.W.2d4 934

(Tex. App.-=-Austin 1983, no writ); Kennesaw Life & Accident

Ins. Co. v. Streetman, 644 S.W.2d 915 (Tex. App.--Austin

1983, writ ref'd n.r.e.); Haneyv Electric Co. v. Hurst, 608

S.W.2d 355 (Tex. Civ. App.~-Dallas 1980, no writ); Coorer v.
Bowser, 583 S.W.2d 805 (Tex. Civ. App.~-San Antonio 1979, no

writ); Schrad-. -~ Zarcia, 512 S.W.2d 830 (Tex. Civ. App.--

Corpus Christi 1974, no writ).

Proposed paragraph (b) constitutes a change in current
law by providing that the appellant need not post security
in the f£full amount of the judgment, if the trial court
finds, in its discretion, that a lesser amount is suffi-
cient. The trial court is afforded discretion as.to both
the type and amount of security to be posted. The trial
court should apply the general standard, stated in paragraph
(a), considering both .the need to protect the' judgment
creditor against damages due to delay on appeal and the
interests of Jjustice and the relative .equities of the
parties.

Comment 2: This Rule does not intend to change current

law regarding an appellant's automatic right to suspension

Comments on Proposed Rule 47
Page 4

60000019




e

of the judgment by posting a supersedeas bond or Rule 48
deposit in the full amount of the judgment, interest, and
costs. As under the prior law, such a bond or deposit,’in
at least the amount of the judgment, interests and costs,
may be approved by the clerk without the exercise of discre-

tion by the trial court.

Comments on par=craphs (d) and (e):

Comment 1: . proposed change to paragraph (d) would
vest the trial court with discretion to suspend execution on
the money juégmen£ with or without the posting of'adaitional
security where the amount of secuéity to suspéhd the fore-
closure is less than the amount of the money judgment, with
interest and costs. Under the piicr rule, the full amount
of the money judgment was required to be posted, to suspend
execution on the money judément. However, under the pro-
posed rule, the trial court has discretion in setting the
amount of security necessary to suspend the judgment. If
the security set by the trial court is less than the full
amount of the menev judgment, execution on the money judg-

mer.i: .- .. . ...—...: be suspended.

Comments on paragraph (f):

Changes to this proposed paragraph (f) reflect the
notion embodied in the new proposed rule that the type and
amount of security should be determined by the trial court
based on both the intention to secure the plaintiff in
judgment against any loss or damage occasioned by delay on
appeal, as well as the interests of justice and the relative
equities of the parties.

-

Comments on paragraph (h):

Comment 1: The second to last sentence in paragraph

(h) of the prior Rule 47 states that "the discretion of the

Comments on Proposed Rule 47 00000020
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trial court in fixing the amount shall be subject to re-
view." That sentence has been deleted in light of the new
Rule 49 subjecting all trial court determinations under Rule
47 to review by the appellate court. Additionally, the
liability of the appellant for the "face" amount has been
changed in the new paragraph (h) to provide for liability of
the appellant for the amount of the security. This change
reflects that the type of security approved by the trial

court is not limited to a Rule 48 deposit or supersedeas

bond.

Comments on paragraph (i): ;

Comment 1l: This paragraph éuthorizes the trial court
to stay enforcement of a judgment upon alternative security
arrangements inilieu of postlng security. For example, the
trial court might order a standstill arrangement pursuant to
which assets of the judgment creditor would not be trans-

ferred or encumbered outside of the ordinary course of

busine.. ' -ro quo for suspension of the judgment
pending appeal.

Texas courts have previously recognized the trial
court's authority to suspend enforcement of a judgment.

That the court had the right to stay execu-
tion and abate the interest on the amounts not due
cannot be seriously questioned. "Under the
general suvpervisorv powers over their process, all
courts of common law have the power temporarily to
stav execution on_ Jjudgments bv them rendered
whenever it is necessarv to accomplish the ends of
Justice.”™ 23 C.J. p. 521. 1In the instant case,
we think it was necessary for the accomplishment
of the ends of justice, that the court establish
the amounts and render judgment £or the commis-
sions not yet matured, and stay execution until
their maturities, this to avoid a multiplicity of
suits.

Fairbanks, Morse & Co. v, Carsev, 109 S.W.2d 985, 990 (Tex.

Civ. App.--Dallas 1937, writ dism'd w.0.j.). Recogniiion of
such trial court authority is consistent with prior case

law. See, e.g., McCormick Operating v.:Gibson Drilling, 717

S.w.2d 425, 427 (Tex. App.--Tyler 1986, no writ) (a court

Comments on Proposed Rule 47
Page 6
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may render a judgment that is final and appealable fixing
the rights and liabilities of the parties, but defer its
enforcement until final judgment in an ancillary or related

proceeding); Hargrove v. Insurance Investment Corp., 142

Tex. 1i1, 176 s.w.2d 744 (1944) (one-half of money judgment
ordered placed in registry of court pending appeal in

related case); Jamison v. Citvy of Pearland, 520 S.W.2d 445

(Tex. Civ. App.--Houston [lst Dist.] 1975, no writ) (en-
forcement of city's 'judgment for taxes, etc., suspended

pending appeal in related case); Fairbanks, Morse & Co. v.

Carsey, 109 s.w.2d 985'(Tex. Civ. App.--Dallas 1973, writ
dism'd w.o.j.)'(court ehterea money judgment for commissions
not yet accrued and stayed execution on the judgment until

the date of accrual of the amounts due); Weaver v. Bogle,

325 S.w.2d 457 (Tex. Civ., App.--Waco 1959, no writ) (court
entered money judgment on July 3, 1958, and by court's own
iiaahliate “#~==24 execution of the judament stayed until

NOVemDer Za, 4.

Comments on paragraph (3):

Comment 1: Once the appellant posts the reguired
security or provides for the alternative security arrange-
ment determined by the trial court, the proposed paragraph
(j) provides that the effect is to suspend the judgment by
precluding any enforcement of the judgment.

Comment 2: This proposed paragraph changes current law
by providing that the posting of security or making alterna-
tive security arrangements as provided by this rule will
also suspend the effectiveness of judgment liens. '

Comment 3: The proposed paragraph (j) also changes the
law by permitting the trial court to designate that only
specific property of the appellant may be subjected to

judgment liens within the discretion of the trial court.

’

Comments on Proposed Rule 47 00000022
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Comments on paragraph (k):

Comment 1: Paragraph (k) merely facilitates the
procedural mechanics involved in those situations where a
trial court approves other security arrangements in ljeu of
a supersedeas bond or Rule 48 deposit. The clerk's certifi-
cate that the secdurity arrangements ordered by the trial

court have been made is sufficient evidence thereof.

Comments on paragraph (1):

Comment 1: Paragraph (1) recognizes continuing juris-
diction in :fhe tfial:‘court to EAke the detgrminétions
contemplated by the prgor pgragraéhsiof the p;bposed rule.
The judgment Becomes final for purposes of execution at the
same date that the plenary jurisdiction of the trial court
expires. See TEX., R. CIV. P. 627 and 329b(d) and (e).
Thus, the language of the present Rule 47(j) may be read to
imply that the security may be posted upon trial court
approval even after execution has issued, i.e., after

expiration of the trial court's plenary power. See South~-

western States General Corp. v. McKenzie, 658 S.wW.2d 850
(Tex. App.--Dallas 1983, writ dism'd) (recognizing thé trial
court's continuing jurisdiction to fix the supersedeas bond
after expiration of the trial court's plenary jurisdiction,
at least where the motion upon which the trial court ruled
was filed within the period of the trial court's plenary
jurisdiction).

In the usual case, the appellant should request the
trial court to make the security determinatiqn before
expiration of the period of that court's plenary'jurisdic-
tion. However, where no such determination is made during
that time period, o; where a determination was made but the
circumstances under which it was made have changed and good
cause exi§ts to modify the security, the trial court should

have continuing jurisdiction to determine or modify the

00000023
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.

amount or type of security required to suspend or to con-
tinue the suspension of judgment.

As a matter of policy and practice, the trial ‘court
should pass upon the security questions in the first in-
stance subject to review by the court of appeals under Rule
49, TEX. R. APP. P. The court of appeals may lack jurisdic-
tion to take evidence that may be necessary in a determina-
tion of what security arrangements are required. See McGee
V. Poﬁthieu, 634 s.w.2d 780 (Tex. App.--Amarillo 1982, no
writ). Paragraph (;} therefore recognizes that the trial
court exercises cagtibuiné jurisdiction to:'bermit the
parties to conduct necessafy discovery in order to muster
the evidence before the trial court and to permit that court
to make the initial security determination, as well as
reconsidering its prior security determination upon any

"changed circumstances."”

00000024
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PROPOSED RULE 49
TEXAS PULES OF APPELLATE PROCEDURE

Aprellate Review of Security in Civil Cases

(a) Appellate Review of Stav of Judoment Pending

Appeal. The exercise of discretion bv the trial court

pursuant to Rule 47 or the approval of a bond or deposit by

the clerk as provided in Rule 47(b), is subject to review by

the appellate court in which the appeal is pending, or prior

to the time that the appellate court -jurisdiction attaches,

by a writ of mandamus in the court of appeals.

The court of appeals reviewing the trial court's

exercise of discretion mav reguire a-change in the amount or

tvpe of securitv detérminéd by the trial 'court either

because the securitv is excessive or insufficient. The

court of appeals mav also remand to the trial court for

findings of fact or the taking of evidence.

(b) Alterations in Security. If upon its review, the

appellate court requires additional security for suspension

of the judgment, execution of the judgment shall be suspend-
ed for twenty days affer the order of the court of appeals
is served. If the appellant fails to comply with the order
within that period, the clerk shall notify the trial court
that execution may be issued on the judgment, but the appeal
shall not be dismissed unless the clerk finds that the bond
or.deposit is insufficient to secure the costs. The addi-

tional security shall not release the securitv previouslv

posted or alternative securitv arrangements made.

If the clerk finds that the original supersedeas bond
or deposit is insufficient to secure the costs, he shall
notify appellant of such insufficiency. If appellant fails,
within twenty days after such notice, to file a new bond or
make a new deposit -in the trial court sufficient to secure
payment of the costs and to file a certified copy of the
bond or certificate of deposit in the appellate court, the

appeal or writ of error shall be dismissed. The additional

00000025

----L




security shall not release the liability of the surety on

the original supersedeas bond.
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COMMENTS TO PROPOSED RULE 49
TEXAS RULES OF APPELLATE PROCEDURE

Paragraph (a). Coﬁment l: DProposed Rule 49 provides
the appellate court with the power to review the trial
court's exercise of discretion regarding the amount and tyvpe
6f security necessarv to suspend execution of judgments.
This proposed rule makes clear that appellate review for
insufficiency or excessiveness of security extends to all
types of judgments.

Comment 2: This paragraph recognizes that the appel-
late court méy re?iew the trial court's exercise.of-discre-
tion before the appellate cqurt'sﬁjufisdiction-attaches by
seeking writ of mandamus.

Comment 3: The court of appeals reviews the‘ trial
court's determination as to amount and type of security for
insufficiency or excessiveness.

Comment 4: Tﬁe review by the appellate court is
limited to whether the trial court abused its discretion at
the time the trial court set-the security. In situations
where changed ::.. n~stances may justify a modification of
the security arrangement, the party seeking modification
should first apply to the trial court for such modification

pursuant to Rule 47.
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COMMENTS TO PROPOSED NEW PARAGRAPH (k)
TO BE ADDED TO RULE 47

Paragraph (k): Comment 1: This paragraph is a pro-
posed addition to the present Rule 47 that seeks to provide
the trial court with authority to suspend execution of all
or part of a judgment in the exercise of that court's
discretion. This proposed additional paragraph seeks to
give the Texas trial court discretion like that exercised by
the federal courts under Rule 62, Fed. R. Civ. P., and Rule
8(a), Fed. R. App. P.

Comment.z: 'Thi; iproposed ‘paragraph goes only to
"enforcement" of the judgménﬁ by' éiecution; it does not
purport to affect judgment liens as established by the Texas
Property Code.

Comment 3: This proposal differs £from the earlier
proposed new paragraph (k) previously rejected by the
Advisory Céﬁmittee in that the trial court would determine
whether to stay the judément (and would have continuing
jurisdiction to do so pending appeal) subject to review by
the court of appeals. Trial court determination and fact
finding is more appropriate than fact finding in the appel-
late court. The new proposed paragraph (k) expressly
provides for review in the court of appeals. Review of any
decision by the court of appeals could be had pursuant to a
mandamus proceeding in the Supreme Court.

Paragraph (k}. Comment 4: Proposed additional para-
graph (k) is substantially different from the proposed
paragraph (k) previously rejected by the Supreme Court
Advisory Committee with respéct to what £indings will
suppert a stay of the judgment. Under the earlier proposal,
the findings necessary to support a stay of enforcement
required that the appeal not be frivolous or taken for
purpocses of delay. However, in many, if not the majority of

cases, that standard is. easily satisfied. The new proposed
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paragraph (k) would require a stronger standard of proof of
a substantial case on the merits of the appeal. If the
factors are to be stated in the rule itself as mandatory
criteria, then the lesser standard of "substantial" care on
the merits may be preferable to the federal rule criterion
of "likelihcod of success" on the merits of the appeal.
Even the federal cases recognize that the lesser "substan-
tial case" standard might be applied when the other criteria
weigh heavily in favor of the stav of the judgment. Ruiz v.
Estelle, 650. F.24 555 (5th Cir. 1981). Thus, the possible
standards in‘increagihg:degree of difficulty for the appel-
lant would be (1) the appéal is- ﬁét frivolous, (2)'the
appellant has a substantial case on appeal or (3) the
appellant has a likelihoed of-success on appeal.

The previously rejected paragraph (k) also did not
require the appellant to make a showing that he would suffer
irreparable harm if a stay were not granted or the judcoment
not suspended. The underlying theory of Rule 47 is the need
to protect the judgment creditor who has obtained a judg-
ment. That purpose may not be adegquately served unless the
appellant is required to show that he would sustain irrepa-
rable harm absent a stay.

In the proposed new paragraph (k), the other findings
stated to be necessary before judgment may be suspended are
those applied by the federal courts pursuant to Rule 62,
Fed. R. Civ. P., and Rule 8, Fed. R. App. P. The federal
courts require that the appellant make a showing that he
will suffer irreparable harm if the judgment is.not sus-
pended and that the granting of the suspension of the

judgment will not substantially harm the appellee. See Ruiz

v. Estelle, 650 F.2d 555, 565 (5th Cir. 1981); U.S. wv.

Bavlor University Medical Center, 711 F.2d 38 (5th Cir.

1983); O'Brvan v, Estelle, 691 F.2d 703 (5th Cir. 1983);

U.S. v. State of Texas, 523 F. Supp. 703 (E.D. Tex. 1981);

Comments to Proposed New Paragraph (k) ¢0600029
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Poplar Grove Planting and Refining Co. v. Bache Halsey

Stuart, Inc., 600 F.2d 1189, 1191 (5th Cir. 1979).

c0000030
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PROPOSED NEW PARAGRAPH (k)
TO_BE ADDED TO RULE 47

Paragraph (k). 1In lieu of a supersedeas bond, a Rule
48 deposit, or any portion of either thereof, the trial
court may order a stay of all of any portion of any proceed-
ings to enforce the judgment or order appealed from pending
an appeal, upon a showing by the appellant and finding by
the trial court that the appellant has a substantial case on
the merits of the appeal; irreparable harm will be sustained
by the appellant if thé judgment is not suspended; granting
the suspension woulé'nSt Substangi;lly harm the appellee;
and granting:the'suspensioﬁ woulé serve the interests of
justice.

The trial court's order granting any stay of enforce-
ment shall provide for posting security or alternative
security arrangements taking into account what security is
required to secure the plaintiff in judgment égainst any
loss or damage occasionéd by the delay on appeal, as well as
the interests of justice and the relative equities of the
parties.

The trial court will have continuing jurisdiction to
vacate, limit, or modify the stay for good cause or changed
conditions during the pendency of the appeal. A motion to
vacate, limit, or modify the stay shall be filed and deter-
mined in the trial court. The exercise of discretion by the
trial court is subject to review by the appellate court in
which the appeal is pending, or prior to the time that the
appellate court jurisdiction attaches, by a writ of mandamus

in the court of appeals.
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Iegx§.7s LEGISLATIVE SERVICE
Filed by Parker of Orange
9 -20--290 A BILL TO BE ENTITLED

AN ACT

.—SB 1414

relating to a unified systenm of security for 3judgments pending
appeal, to provide a procedure to supersede judgment liens, to
provide a linit on the amount of ucurify required, to provida.
flexibility in the type and amount of ;ecurity regquired, ¢to
provide for interlocutory appellate review, to provide for
implementing rules, and to declare an smergency.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. This Act may bes cited as the Security for
Judgment Act. H '

SECTIORN 2.

that:

The legislature of the State of Texas finds

Texas' statutes and rules currently provide no

(1)
method by which Jjudgment 1liens may be superseded pending
exhaustion of all appeals; |

(2)

provides a right o2 access to the appellate courts to present a

Art. I., Bec. 13 of the Texas Constitution
meaningful appeal by due course of law; and

(3) The current security for jﬁdgnent procedure xay
not afford judicial discretion as to ths amount and type of
security available to supersede a money judgment; and
. (4)

judgment - procedure provided for in Tex. R. App. P. 47, 48 & 49

The constitutionality of the Texas security for

and Section 52.009, Property Code et, peg, has been qQquestioned as
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a denial of the dus process and equal .ptotoction guarantees of
the Fourteenth Amendment to the United States Constitution; and

(5) The world-wide surety bonding capacity is only
approximately $1.2 billion; and

(6) The current -ecuriéy for Jjudgment procodurn‘ are
in conflict, are ambiguous and are not 'undnr the administration
of a single branch of government; and

(7) The provisions of this Act will accomplish much-
needed clarification and afford equity, while Apreurving the
right of persons to obtain appropriate relief through the
appellate processes in the court system; and

(8) The 70th legislature, having determined that there
needs to bo. a substantive right of litigants to give security for
judgment pending appeal in order to protect the rights of access
by judgment debtors to the appellate courts of the State of Texas
and the United States Suprems Court to present: a wmeaningful
appeal by due course of 1a§ enacts this legislation to accomp:!.ish
this purpose. ‘

SECTION 3. - Section 52.001, Property Code is amended to

read as follows:

Seé. $2.001 Establishment of Lien

A first or subsequent abstract of Judgment, when it is

recorded and indexed in accordance with this chapter, constitutes
a lien on the real property of the defendant located in the
county in which the abstract is recorded and indexed, including

real property acquired after such recording and indexing:




BECTION 4. Section 52.002, Property Cods is amended by
adding Subsection (d) to read as followst

un_nmJmnumn4mMLsoumummmmmaJa;mummmﬁm
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SECTION 5. Section 52.004, Pfoperty Code is amended by

adding subsection (b)(4) to read as follows:

(4) - The nunber of the page in the record in which an
afgidavit of security for judgment is recorded.

SECTIORN 6. Section 52,004, Property Code is amended by

adding Subsection (4) to read as follows:

{4) _Upon receipt of an affidavit of security for judgment
as provided gfor Jin Sec, 52,009 herein, the clerk _shall
immediately xecord in the county judgment records such properly
authenticated affidavit of security for dudecment that s
presented for recording., The clerk shall note in the record the
date and hour en affidavit of pecurity for judgment i received.
: SECTION 7. Chapter 52, Property Code {5 amended by

adding Section 52.008 to read asr follous:
{a) A judgment debtor pay provice securify for the judament
and_thue suspend both the execution of the judgrent and the

establishment of judgment liens during the pendency of an appeal
00000034
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appeal, 4 .
SECTION 8. 'Chaptcr 52, Texas Property Code is amended by
-adding section 52.009 to rsad as follows: .

O MO N8 06 A W N e

i

19 accordance with the district court's determination,
20 SECTION 9. The provisions of this Act are intended to
21 creats a substantive right of litigants to give security for .

N
N

judgment pending appeal in order to protect the right of access

“
w

by judgment debtors to the appesllate courts of the State of Taxas

[ M
=

and the United ‘States Bupreme Court to present a =meaningful

~
w

appzal by due course of law in accordance with Art. I, Bec. 1) of

~
[ ]

the Texas Constitution. ‘Therefore, in accordance with the

~n
~

provisions of Tex. Gov't Code Ann. Sec. 22.004(a), the SYBTEN003'.



Court of Texas may not abridgs, enlarge or modify the substantive
rights created herein by promulgation of rules in conflict
herewith. '

' SECTION 10. This Xct applies to any Jjudgment entered
after its effective date and any Judgment entered prior to its
effective date which is pending on appeal in a Court of Appeals,

U S R S A VL

the Texas Supreme Court or the United States Supreme Court on the
effective date of this Act.
SECTION 11. The importance of this legislation and the

8
9
0

crowded condition of the calendars in both houses creates an
emergency ' and an imperative public necessity that the
constitutional rule requiring bills to be read on three several
days in each house be suspended, and this rule is hereby
suspended, and that this Act take effect and be in force trﬁn and

after its passage, and it is so enacted.
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LAW OFFICES

. . SOULES & REED

800 MILAM BUILDINGC « EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

KENNETH W. ANDERSON TELEPHONE
KEITH M. BAKER . (512) 224-9144
STEPHANIE A. BELBER
ROBERT E. ETLINCER
PETER F. CAZDA

REBA BENNETT KENNEDY
ROBERT D. REED

SUSAN D. REED

JEB C. SANFORD e
SUZANNE LANCFORD SANFORD February 23, 1987

HUCH L SCOTT, IR. Y S
DAVID K. SERCI B
SUSAN C. SHANK

LUTHER H. SOULES Nl

W. W. TORREY .

"
'

Ms. Marie Yates ) et
Vinson & Elkins
First City Tower o
Houston, Texas 77002 o

Dear Marie: -

"nclosed is the text of the proposed charge to TRAP 47 which
was unaplmously supported by the State Bar Cormittee or. Adminis-—
trative of Justice but nonetheless rejetted by the Suggeme Court
Advisory Committee. I would appre<iate Very much, in view of all.
the research that you have . .done on "the sy'lrect of supersedeas,
ydur reviewing Rule 47 in “its entlretz identifying the many
inconsi-tencies and inadequacies of it, and proposing a revised
RG%e for me to submit o the Supreme. ourt Advrsory Comm‘mtee.

I

kY
¥
S
L&
5

2 I know that tﬁis request is a substantial imposition on you,
but I simply can't resist atf jeast attempting to call upQp, ye.ar
brigkt intellect: and your u derstandlng of supersedeas prc»lems-

to give -1s some help in 'solv1ng the diffi. .Tties thatv are”
inherent in this poorly wc.ded Rule. - SRR

e

£
B

Very truly yours, ) : =

‘ H. Soules IIT
"ATHSIII:gC..

15287/038
s dnclosure =

v
e

Iy P — ' . -4
LBLA . --ﬁ.s._,o = . ?‘s

7N

»
(();

>y
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Texas Rules of Appellate Procedure
Rule 47. Supersedeas Bond or Deposit in Civil Cases

(a) No Change

{b) No Change

(c} No Change

(d) No Change

(e) No Change

(£) No Change

(g) No Change

(h) No Change

(i) No Change

(j) No Change

[(k) In lieu of a supersedeas bond or any portion thereof,

the court from which or to which an appeal is taken may order a

stay of all or any portion of any proceedings to enforce the

judgment or order appealed from pending an appeal upon further

finding that ﬁhéméppeal i§ not frivolous, not taken for purposes

of delay, and that the interest of Jjustice will be served bv

such stay. Any order granting, limiting, or modifying a stay

must provide sufficient conditions for the continuing security of

a_party with a judgment and to preserve the status guo and the

effectiveness of the judgment or order appealed from.

A court may vacate, limit, or modify the stay for good cause

during the pendency of the appeal. A mction to vacate, limit, or

modify the stay shall be filed and determined in the court that

last rendered any order concerning the stay subject to review by

any higher court.

Advisory Committee Comment: This is a proposal for a new rule to
provide a secure alternative tc requiring supersedeas bonds in
the full amount cf{ a judgment. The Supreme Court Advisory
Committee voted 8-4 to reject the proposal. The State Bar
Committee on Administration of Justice voted unanimously in favor
of the proposal.
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' ,/ITE}QdSA' ; .
VINSON & ELKINS -
* ATTORNEYS AT LAW
THE WILLARD OFFICE BUILDING 3300 FIRST CITY TOWER FIRST CITY CENTRE

155 PENNSYLVANIA AVE. N.W. 816 CONGRESS AVENUE
SHINGTON,D.C.20004-1007 1001 FANNIN

TELEPHONE 202 €39-6500 TELEX 89680

TELEPHONE 713 ©6851-2222 TELEX 782146

47 CHARLES ST.. BERKELEY SQUARE

2020 LTV CENTER
LONDON wiXx 7PB, ENGLAND

2001 ROSS AVENUE

TELEPHONE Ol 441 491-7238 March 9, 1987 DALLAS, TEXAS 7520!1-2916
TELEPHONE 2i4 979-6600

CABLE VINELKINS LONODON W1-TELEX 24140

Mr. Luther H. Soules, III
Soules, Cliffe & Reed

800 Milam Building

East Travis at Soledad
San Antonio, Texas

Dear Luke:

Pursuant to our telephone conference of this date,
enclcosed please find the decision of McCormick Operating
Company v. Gibson Drilling Ccmpany, 717 S.W.2d 425 (Tex.
App.--Tyler 1986).

Sincerely,
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. bm;d-aw
cung the property. For

over many Mattery

» minimum height restrictions, i
verage ratio, the location, hzgal:

; ot of fences, walls, or other screen-
ﬁm mand the orientation of the
ra respeet to access and msajop

& Dtage; it ¥ within the Com.

; n o reject an "
reCifications as incompatibie w):t:lthn:

orgverall character and aesthetics
the Committee is expressiy
authority in jts discretion to

varmnces from specific i
3 artxcular covenants; the l:z:;eg.
‘M and birds is permitted only with
“ittee’'s approval; the Committee
nes - exc'lusively and finally which
nstitute . noxious or offensive
ot to be permitted within the
ete. fI'he Interpretation given Art-
Secgon 1 by the trial court is
k w1t.h. the developer’s intent to
mmittee with broad diseretion,
rule Imperial's points one through

argues in its fourth
error that CCA’s use ofail:: pﬁg-l
:a detention center is incompatible
, perty’g enumerated permissibla
fore, 1_t Was necessary for CCA
® 4 vaniance. We have deter

ivel', that ule Committee'a hav-

e proved COAY
st compatibility iane -THeréford) s vari-

. > fifth poita of error. * - 7
ey et st

.. v—nt‘m- : ~!£:v.uo‘m_w.{ﬁ.nd

wrgiith the" Declaration’t variancd * require---
. “Yients:- We overrule: Imperial's fourth and -

1o

[N

-

. SEARS, Justice, concurring,. .. - .

- | concur in the results; however, I do not
. find the. Declaration: of Pretective- Cove- .
nants ambiguous. SR

Q ¢ KIVAUMBER SYSTEN

—-“—amg

McCORMICK OQPERATING -
COMPANY, Appeilant,

v.

GIBSON DRILLING .
COMPANY, Appellee:

No. 12-85-0148-CV.

Court of Appeals of Texas,
Tyler. '

Aug. 28, 1986.
Rehearing Denied Oct. 23, 1986.

Individual injured while overseeing
drilling operations brought action against
driller, and driller filed cross claim against
owner for indemnification. The Fourth
District Court, Rusk County, Donald R.
Ross, J., entered summary judgment in fa-
vor of owner on cross claim, and driller
appealed. The Court of Appeals, Bill Bass,
J., held that summary judgment directing
driller to defend injured party’s suit
against owner and pay any judgment ob-
tained was not final for appeal purposes,
even though trial court expressly sought to
impart finality by severing cross claim for
indemnity from underlying suit for person-
al injuries, where summary judgment

g Qs Todepciyhe e
dicin Gonclsive on i teverthelons Jeff' spem s Of ar

indemnification reeovery on outcor

derlying personal injuries suit :

upon extent of driller's insarance ¢
" Appeal dxsnnssed.

1. Appeal and Error 68

. . An interloeutory decree or or
not conclude. a controversy for ap
poses, but reserves some questio’
ture determination. .. ,

2 Appeal and Error ¢=8X(1)

A purported judgment expres
ring to an undecided issue is piai
locutory in nature and is not ar

3. Appeal and Error >80(4)

A judgment is not final for ar
poses if damages awarded are
dated, conditional or-contingent °
come of another triah -

" 4. Appeal and Erroe ¢€=80(4)

Summary judgment in favor
on its cross claim against driller
nification, directing driller to ¢
jured party’s suit against owmer
any judgment obtained, was not
appeal purposes, even though t
expressly sought to impart finali
ering cross claim for indemnity fr
lying suit for personal injuries, w
mary judgment nevertheless left .
of amount of damages, if any, ¢
and conditioned indemnification
on outcome of underlying person
suit and also upon extent of drill
ance coverage.

5. Appeal and Error &=76(1), 8(

A court may render judgme
final and appealable fixing rights
ities of parties, but defer its en
until final judgment in an ancilla:
ed proceeding; however, judgr
suspend enforcement of an awan
pite sum pending outcome of o
proceeding' necessary to proper
of judgment, and must not leave

00000042




au.': WEUD . sy .}qr-'w-au

Reme . or T e

LTI

cnm«n.cm-x,mer,fozw

BlI.L BASS; J'usﬁea.h '

* "Phis- is an appeal by McCormick Operat-
‘ing- Company, defendant/indemnitor, from
‘3 summary judgment entered in favor of
Gibson Drilling Company, phintiff/indem-
nitee. McCormick contends that the court
erred in rendering summary judgment be-
cause the summary judgment evidence
demonstrates the existence of a genuine
issue of material fact. We conclude that
the summary judgment is interlocutory. in
nature and-we are therefore without juris.
diction to consider the appeal.

Gibson contracted with McCormiek to
drill an oil well for McCormick.. McCor-
mick also. hired George Roberts Consult-
ants, Inc. to oversee the drilling operations.
Clyde Stracener, a drilling consuitant for
the George Roberts firm, alleged that he
was injured while on the Gibson rig super
vising the drilling operations and he sued
Gibson. Gibson then brought a cross-ac-
tion against McCormick under the terms of
the drilling agreement for “complete in-
demnification- and/or contribution” and for
reimbursement of all costs incurred in de-
fending against Stracener’s claim.

The trial court rendered summary judg-

e TRerTIte

ment in favor of Gibson against McCormick -

ordering McCormick to defend Stracener’s
suit against Gibson and to pay “any judg-
ment obtained herein by plaintiff, Clyde
Stracener, to the extent of its insurance
coverage- as shown by Exhibit ‘B’ to the
motion for summary judgment filed herein

..by Gibson Drilling Company.” Exhibit “B”
..contains. photocopies of several insurance

policies. The court further ordered the
severance of Gibson's cross-action against
McCormick from Stracener’s suit against
Gibson “in-order for this judgment to be-
come a ﬁnal judgment.”

;- Longriew,: for: w_-zndumm the-case - Wagner o Won

_.nasch, 156'1'&:.334.858.?7.211890(195&
Finality requires a dstermination of al] thy
rights and liabilities of the parties whig
have been placed in issue. North® Eqy
Independent School Dist, v. Aldridge, i(n
S W24 898 (Tex1966)- The  judgment
must conelude the dispute so thak no fon

determination. Jordan.w. Burbach, : 330
S.W.2d 249 (Tex. Civ. App.—El Paso 1959,
writ refd n.r.e.). An interiocutory decree
or order does nct szaclude the controversy,
but reserves some question for future de-
termination. A purported judgment ex-

pressly referring to an undecided issue is : -
plainly interlocutory. Dimerling v. Gro- §

dhaus, 152 Tex. 548, 261 S.W.2d 561 (1953). & In th
A judgment.is not final if the damages [  ~ McCo
awarded - are. unliquidated; . conditional or {¢ " by St
contingent upon the outcome of another B " of its
trial. Evans v. Young County Lumber | hibit
Company, 368 S.W.2d 783 (Pex. Civ. App. f issue
—Fort Worth 1963, err. dism’d). 3 " due -
The trial court, in Hunt Oil Company v.~ - & - Gibs:
" Moore, 639 S.W.2d 459 (Tex.1982); decreed § LS
Hunt's lease terminated, vested title in § . " Ins:
Moore, and ordered that Hunt render an § 19
accounting to Moore for the oil and gas § " (Te
attributable to Moore’s interest. Moore § p-s
was awarded costs of suit, but the judg- 12.
ment did not mention his claim for prejudg- § wr
ment interest. The Supreme Court held :"’
the judgment was not appealable because | ;_‘-
“any award of damages based on the ac- { w
counting necessarily had to occur at a sub-  § toor
sequent time” and because the judgment § “‘;
did not address Moore’s claim for prejudg-  § di
ment interest. e
In United States Automobile Associa- | .
tion v. Eberly, 399 S.W.2d 886 (Tex. Civ. - it
App.—Corpus Christi 1966, no writ), plain- Cou
tiff sought declaratory judgment that the  J .

plaintiffs were “insureds” and the vehicle
with which they collided an “uninsured ‘ 2
automobile” within the meaning of the in- :

surance policy issued by the defendant lia- ; .
bility insurer. Plaintiffs also sought dam- '
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l Dist. v. Aldridge,
mx.19.687:. The- Jndgm:‘::
- &¥1B8 requiring judicia]
ordan. % Burbachk, : 330
t Civ. App.—~El Paso 1959,
An interlocutory decree
clude the controveray,
b question for future de-
purported judgment ex-
to an undecided issue is
!;y. Dimeriing v. Gro-
» 261 S.W.2d 561 (1953).
not. final 'if the damages
uidated; conditional or
e .outcome of another
oung County Lumber
W.2d 783 (Tex. Civ. App.
; err, dism'd).
Hunt Oil Company v.
'd 459 (Tex.1982), decreed
vested title in
t Hunt render an
re for the oil and gas
foore’s interest. Moore
I“of suit, but the judg-
his claim for prejudg-
he Supreme Court held
ot appealable because
ages based on the ac-
had to occur at a sub-
. because the judgment

'rE’s claim for prejudg-

8 Automobile Assecia-
) S.W.2d 886 (Tex. Civ.
1966, no writ), plain-
judgment that the
ureds” and the vehicle
lided, an “uningured
e meaning of the in-
by the defendant lia-
1tiffs also sought dam-

‘I issue. NoraEa“A

ﬁm&vdetmdntmrtoﬂbeh
a!'tbo li!niboﬂ &hcmnrmec pohcy

damages.” *'Since ‘plaintiffs” petition ex-

“+ pressly sought recovery of money damages-~
~'and the issue was not conciuded by the-

Y

" judgment, the court held the judgment was .

“

" interlocutory and not appealable.!

t- (4] In severing the cross-action for in-

demnity from the underlying suit for per-
sonal injuries, the trial court expressly
sought to impart finality. to summary judg-
ment. But although there has been a sev-
erance of the two causes, the judgment in
the severed cause must still possess all the
requisites of finality for an appeal to lie.
In the instant case, the judgment orders
" McCormick to pay any judgment obtained
_ by Stracener against Gibson “to the extent
of its insurance coverage as shown by Ex-
hibit ‘B."” The judgment leaves open the
issue of the amount of damages, if any,
due Gibson by McCormick, but conditions
Gibson’'s recovery on the outcome of Stra-

1. See also Palmer v. D.O.K.K. Benevolent and
Insurance Assn, 160 Tex. 513, 334 S.W.2d 149
(1960); Campbell v. Campbell, 550 S.W.2d 164
(Tex.Civ.App.—Austin 1977, no writ), reserving
only the issue of the amount of child support;
Gonzales Motor Company v. Cain, 476 S.W.2d
124 (Tex.Civ.App.—~Corpus Christi 1972, no
writ), determining liability for wrongful seques-
tration but leaving the amount of damages for
later determination; Moncrief v. Tate, 561
S.W.2d 941 (Tex.Civ.App.—~Fort Worth 1978, no
writ), in which the decree held interlocutory
order reinstatement of county employees with
back pay, with the back pay due each employee
to be mitigated by his acrual earnings after
discharge but left unresolved the amount of
earnings to be applied in mitigation; Gonzales
v. Paiz, 397 S.Wad 101 (TexCiv.App.—San An-
tonio 1965, no writ), involving an order, heid
interlocutory, awarding title and possession in a
trespass to try title case, but which did not
dispose of plaintiffs plea for the rental value of
the premises. .

2. In Hargrove, the court gave judgment for a
definite sum but ordered one-half of the amount
placed in the registry of the court pending the

outcome of an appeal in an associated case.
The judgment further provided that the defend-

* is final'and appealable fmxng the rights and
: -“lisbilities- of the.parties, but defer its en-
; ry‘zudgment“fbr all relief-sought against.. :

% gaid defendant ... except as to amount of -

o nﬁmm b‘PM‘ﬂN@k&WM@J Texli4oT -

&.ﬂ?&'ﬂ“‘ﬂ'ﬂ’.ﬁ"ﬁw 19085

" cepers suit m&*&ho—updktho extént of
HeCormcl’l insurance coverage; il

{51 ‘A court may render a judgnient that

forcement until fnal judgment m an ancil-
or related proceeding. /fose v. baker,
148 Tex: 202, 183 S.W.2d 438(1944) This

can be proper even though the scope of the
recovery granted may be affected by the
outcome in the related suit. Hargrove v.

Iisurance Investment Corp., 142 Tex. 111,
176 S.W.2d 744 (1944). The judgments
deemed final by the application of the pre-
viously mentioned ruie have suspended the
enforcement of an award af-a definite sum
pending the outcome oi other allled pro-
ceediags Decessary to the proper execution
of the judgment? On the other hand, in
the case at bar, the amount, if any, of

- McCormick’s- liability remains indefinite,

entirely unfixed, and contingent upon the
outcome of the other tase as weil as the
extent of McCormick’s insurance coverage.

It has been recognized. that ‘“by various
gradations, the interlocutory decree may be
made to approximate the final determina-
tion, until the line of discrimination .be-
comes so faint as not to be readily per-

ant be given credit against the one-haif kept in
the court’s registry for any amounts it might be
required to pay upon the judgment in the other
case. Similarly, in Jamison v. City of Pearland,
520 S.W.2d 445 (Tex.Civ.App.—Houston (1st
Dist.] 1975, no writ), the city was awarded judg-
ment for taxes, penalty, interest, costs, and at-
torney's fees but the enforcement of the judg.
ment was suspended until the decision of the
appeal in a related tax case. In the event a
lower assessment was found proper in the com-
panion case, the city was ordered to refund the
taxes, penalty and interest referable to the im-
proper assessment. In Graham v. Coolidge, 70
S.W. 231 (Tex.Civ.App.1902), the judgment de-
termined the amount and status of the parties’
claims, foreciosed a lien and directed the sale of
the property but reserved the authority to post-
pone the sale and modify its terms and condi-
tions. The judgment in Graham Ref Co v.
Graham Oil Syn., 262 S.W. 142 (Tex.Civ.App.— °
Fort Worth 1924, no writ), was held to be final
although it provided that the amount awarded
to the plaintiff be paid into the registry of the
court to await the determination of a suit pend-
ing in the United States District Court.
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- ;_wgm&au. Comam'ni AppucAB22): M .

Gm,ﬁu-antmly contingent and un<-
Motﬂnmdaaeed,

entzrmatheam)ea.l. Theappeal shonldbe

ﬁnnlappeala.hlemdgmentsubuquenﬂyen—
tered in this-cause: - -~

""ﬂ.ne.appegfmdismissed. ' '.

Forrest N. TROUTMAN, Appellnnt.
Y.

. INTERSTATE PROMOTIONAL
PRINTING. CO., Appellee.

No. 04-85-00180-CV.

Court of Appeals of Texas,
San Antonio.

Aug. 29, 1986.
Rehearing Denied Oct. 3, 1986.

Appeal was taken from judgment of
the 45th District Court, Bexar County, Car-
ol R. Haberman, J., which granted recovery
for unpaid balance on promissory note and
awarded prejudgment interest. The Court
of Appeals, Cadena, CJ., held that: (1) oral
modification of written contract to extend
time for payment, and to eliminate discount
provision as consideration for extension,
was enforceable, but (2} caleulation of pre-
judgment interest was erroneous.

Affirmed as reformed.

1. Frauds, Statute of ¢=131(2)
There is exception to rule that written
contract within the statute of frauds may

. Tt oA SO AE T R
@mwm o YaVgmere; . w-&w.x» pe be MM
.-0f contract. if- aral. modifieation.is-y

'. Cue, Bus. & C: g zao1(bxs).-~« IR

dismissed without prejudice to the rights of

-~ posit, where the plaintiff gave a letter of -

- Ges {0 written, contract~p. exchewr in
- sgreement. to- extend timesof.

Dbefore expiration. of wnmm‘y‘

! Oral modification of contract

to eliminate discount provision in
contract as consideration for the exte

of time, was enforceable. V.T. C.A., Bus, &
C. § 26.010X6- .. ..

S.DepoeihlnCourtcalo e

" Trial court did not abuse its dmcm:on
in allowing plaintiff to withdraw lien re
lease, deposited in court by defendant when
it accepted disbursement of plaintiff’s de-

credit to secure the amount of money in
dispute plus acerued interest when it with.
drew the release. V.T.C.A., Civil Practices
& Remedies Code § 7.002(a). ’

Malcolm Robinson, Austin, for appellant,

E.M. Schulze, Jr., Woodlands, for appel-
lee. .

Before CADENA, CJ., and BUTTS and
DIAL, JJ.

OPINION
CADENA, Chief Justice.

the rate of 9% per year. The note was
secured by a deed of trust on certain land
in Brazos County.

Plaintiff, Forrest N. Troutman, appeals

from a judgment awarding defendant, In- 25
terstate Promotional Printing Company, re- of
covery on its counterclaim of $50,000.00, di
representing the unpaid balance on a prom- cr
issory note given in payment for a convey- fe
ance of land by defendant and others to - ir
plaintiff’s predecessors. in title, plus pre- o
judgment interest in the amount of $18,- b
138.50 and attorney’s fee. The judgment c
also provided for post-judgment interest at £

1
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SPECIAL SUBCOMMITTEE ON FEDERAL RULE 11

Chairpersons: Gilbert T. Adams, Jr.
Law Offices of Gilbert T. Adams
1855 Calder Avenue
Beaumont, Texas 77701-1619

Broadus A. Spivey

Spivey, Kelly & Knisely
P.O. Box 2011

Austin, Texas 78768-2011

Members: David J. Beck
Fulbright & Jaworski
1301 McKinney Street
Houston, Texas 77002

Professor Elaine Carlson

; South Texas College of Law
i — 1303 San Jacinto

S Houston, Texas 77002

Gilbert I. Lowe
Orgain, Bell & Tucker
470 Orleans Street
Beaumont, Texas 77701

Charles Morris ]
Morris, Craven & Sulak
600 Congress Avenue

Suite 2350

Austin, Texas 78701-3234

Tom Ragland

Clark, Corin, Ragland & Mangrum
P.0O. Box 239

~ Waco, Texas 76703
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KENNETH W. ANDERSON
KEITH M. BAKER
STEPHANIE A. BELBER

= LAW OFFICES

SOULES, REED & BUTTS

800 MILAM BUILDINGC « EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

WAYNE |. FACAN

CHARLES D. BUTTS TELEPHONE

ROBERT E. ETLINCER (512) 224-9144
MARY S. FENLON

PETER F. CAZDA TELECOPIER

REBA BENNETT KENNEDY (512) 224-7073
DONALD §. MACH

ROBERT D. REED

SUZANNE LANGCFORD SANFORD

HUCH L. SCOTT, |R.

DAVID K. SERCI

SUSAN C. SHANK June 10, 1987

LUTHER H. SOULES Il

W. W. TORREY
Mr. Broadus Spivey FEDERAL EXPRESS:
Spivey, Kelly & Knisely 457 114 3894

P.0O. Box 2011
Austin, Texas 78768-2011

Mr. Gilbert Adams FEDERAL EXPRESS:
Law QOffices of Gilbert T. Adams 457 114 3905
1855 Calder Avenue

Beaumont, Texas 77701-1619

Dear Broadus and Gilbert:

I know how chagrined you must be over the recalcitrance of the
Legislature to honor the rule-making power of the Supreme Court.
However, we will nonetheless be able to handle that in a
completely effective way at the June 26th meeting.

I have not, as -  yet, received the written report from your
subcommittee, although it was due on May 29, 1987, and,
accordingly, have undertaken to prepare a proposed rule for
consideration ' at the meeting. I would 1like to have your
subcommittee's written report in my hands on this proposal as of
June 18, 1987, i.e., next Thursday. I plan to prepare the
complete meeting agenda on Friday, June 19, 1987, and to have
your report distributed to all Committee members at that time.
Accordingly, we cannot further delay.

I also enclose a copy of Art. 5 §31, wherein the Texas
Constitution gives the Court rule-making power and of Government
Code §22.004, which likewise gives the Supreme Court rule-making
power and mandates that:

"At the time the supreme court files a rule, the
court shall file with the secretary of state a list
of each article or section of general law or each
part of an article or section of general law that
in the court's judgment is repealed." (emphasis
supplied)
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Broadus Spivey
Gilbert Adams
June 10, 1987
Page Two

This latter provision sustains that part of my proposal which
repeals the offendingly intrusive portion of the tort reform act,
i.e. Chapter 9, "Frivolous Pleadings and Claims." I understand
the heavy burdens you labored under during the session, but I
hope that you can, within the week, give me your subcommittee's
written report, by conducting subcommittee meetings
. telephonically. I sent copies to all of them.

Thank you for your support and cooperation.

Very truly

" -LUTHER/H. SOULES III

LHSIII/tat

encl/as

cc: Justice James P. Wallace
All Subcommittee Members
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Texas Rules of Civil Procedure

Rule 13. Penaity-ﬁer-?ieé&téé&s-Suits-e:rPieading.fEffeét of
Signing of Pleadings, Motions-and Other Papers;
Sanctions] ' -

[The signature of any attorney or party constitutes a

certificate by him that he has read the pleading, motion, or

other paper; that to the best of his knowledge, information, and

belief formed after reasonable inquiry it is not groundless and

brought in bad faith or groundless and brought for the purpose of

harrassment.] Any attorney [or party] who shall bring a

fictitious suit as an experiment to get an opinion of the court,
or who shall file any fictitious pleading in a cause for such a
purpose, or shall make statements in pleading presenting-a-s+a+te
ef--caze which he knows to be groundless and false, for the
purpose of securing a delay of the trial of the cause, shall be
held guilty of a contempt[.]-+ ard-the-courts-of--its own motion,
er-ﬁrb-iﬂxr-instaﬁee—«xﬁ—qu~-partyr-qﬁEEb-direet—-a&-ésxﬁﬁznh-te
aseertain--the-—faects [If a pleading, motion or other paper is

] A
signed in violation of this rule, the court, upon motion or upon

its own initiative, shall impose sanctions available under Rule

215 upon the person who signed it, a represented party, or both.

Courts shall presume that pleadings, motions, and other

papers are filed in good faith. No sanctions under this rule may

be imposed except for good cause, the particulars of which must

be stated in the sanction's order. "Groundless" for purposes of

this rule means no basis in law or fact. The court may not
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impose sanctions for violation of this rule if, before the 90th

day after the court makes a determination of such violation, the

offending partj withdiaws_ or amends the pleading, motion, or

other paper,. or offending;portion thereof to the satisfaction of

the court. A general denial does not constitute a violation of

this rule. The amount requested for damages does not constitute

a violation of this rule.]

[- Chapter 9, Subtitle A, Title 2, Civil Practice and

Remediés Code "Frivolous Pleadings and Claims" otherwise to be

effective " "7, is repealed pursuant to Tex. Const. Art.

5-8§31, and Tex. Gov. Code §22.004(c).]
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L Ar. 5 §30 . o CONSTITUTION
. Note'1 -

§ 30. Judges of courts of county-w:de Jurlsdlctxon- criminal district attorneys

e - Notes of Decisions judges of County Courts at Law to run from the
General Election of 1968 was unconstitutional,

1. In general being in violation of thi ion and Art. 16
The provision in Vernon’s Ann.Civ.St. art. §e16nsig ’Spmfy_gznigm%iﬁfgsan '

1970-339A fixing the full term of four years of

§ 31. Court administration and rule-making authority
Sec. 31. (a) The Supreme Court is responsible for the efficient administration of the
" judicial branch and shall romulgate rules of administration not inconsistent with the laws
' _gf the state as may be necessary for the ef efflclent and uniform administration on of justic& in
=~~~ the various courts. '

(b) The_Supreme Court shall_promulgate rules of civil procedure-for-all_courts not
N ;mconsxstenE With the laws of the state as may be necessary for the efficient and uniform
administration o o1 justice in the various courts.

- emmee = - () The legislature- may delegate to the-Supreme Court or Court of Criminal Appeals
the power to promulgate such other rules as may be prescribed by law or this Constitu-
tion, subject to such limitations and procedures as may be provided by law.

Adopted Nov. 5, 1985.

Amendment adopted in 1985 was proposed by
Acts 1985, 69th Leg., SJ.R. No. 14, § 8.

ARTICLE VI
SUFFRAGE
‘Sec.
2a. Voting for Presidential and Vice Presi- qualified persons except for residence re-
dential electors and statewide offices; quirements.

§ 1. Classes of persons not allowed to vote

Cross References similar provision of V.A.T.S. Election Code, art.
Ineligibility to be candidate for public offlce, 5.01, subd. 4 are unconstitutional on their face.
see V.T.C.A. Election Code, § 141.001. - Hayes v. Williams (D.C.1972) 341 F.Supp. 182.
Law Review Commentaries 1. Right to vote in general
Expansion of equal protection clause as chal- In determining the eligibility of voters, consti-
lenge to state laws disenfranchising felons. 35 tutional voting qualifications control over stat-
St. Mary’s LJ. 227 (1973). utes and -ordinances. Richter v. Martin (Civ.

X . App.1960) 337 S.W.2d 134, reversed on other
Literacy tests and the Fifteenth Amendment. grounds 161 T. 323, 342 S. W2d L

Alfred Avins, 12 South Texas L.J. 24 (1970). Legislative acts tending to abridge the citi-

United States Supreme Court zen’s franchise. will bg confined.to their narrow-
Felons as voters, see Richardson v. Ramirez, et limits by liberal interpretation favoring the

1974,:94 S.Ct. 2655, 418 U.S. 24, 41 L.Ed.2d 551,  citizen's right to vote. Mitchell v. Jones (Civ.
Voting or registration by persons detained App.1963)' :?61 S..V.V.Zd ‘?24‘ .

waiting trial, see O'Brien v. Skinner, 1974, 94 A qualified citizen is not to be denied the

S.Ct. 740, 41 U.S. 524, 38 L.Ed.2d 702. exercise of his suffrage except where the legisla-
ture has acted within constitutional authority

and has expressly or by clear implication indi-

cated an intention that a ballot of a qualified

. voter shall be void if certain prohibited condi-

Jurgsqiction 7 tions are shown to exist. Id.

Validity '/ Main design of all election laws should be to
secure fair expression of popular will in speedi-
est and most convenient manner, and failure to

2. Validity comply with provisions not essential to attain

Neither provision of this section, barring a  that object should not void the election, in ab-
person convicted of a felony from voting, nor sence of language clearly showing that such was

92

Notes of Decisions
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§ 22.062 GOVERNMENT CODE
B k Title 2
Acts 1943, 48th Leg., p. 354, ch. 232, § 1. Vernon’s Ann.Civ.St. arts. 1733 to 1735a,
Actsvél%?, 60th Leg., p. 1932, ch. 723, 1737.

§ 76.
Acts 1981, 67th Leg. p. 773, ch. 291,
§§ 19, 20.

§ 22.003. Procedure of the C'o.urt

(2) The supreme court from time to.time shall promulgate suitable
_rules, forms, and regulations for carrying into effect the provisions of
" this chapter relating to the jurisdiction and practice of the supreme
court.

(b) The supreme court may make and enforce all necessary rules of
practice and procedure, not inconsistent with the law, for the govern-
ment of the supreme court and all other courts of the state to expedite
the dispatch ‘of business in those courts.

Historical Note
Prior Law: G.L. vol. 10, p. 383.
Rev.Civ.St.1879, arts. 1011, 1014. Rev.Civ.St.1911, §§ 1523, 1524.
Acts 1892, p. 19. Vernon’s Ann.Civ.St. arts. 1730, 1731.

Rev.Civ.St.1895, arts. 944, 947.

Administrative Code References
Public Utility Commission, practice and procedure, rules of evidence, see 16 TAC § 21.122.

§ 22.004. Rules of Civil Procedure

. (a) The supreme court has the full rulemaking power; in the practice
and procedure in civil actions, except that its rules may not abridge,
enlarge, or medify the substantive rights of a litigant.

" (b) The supreme court from time to time may promulgate a specific
rule or rules of civil procedure, or an amendment or amendments to a
specific rule or rules, to be effective at the time the supreme court deems
expedient in the interest of a proper administration of justice. The rules
and amendments to rules remain in effect unless and until disapproved
by the legislature. The clerk of the supreme court shall file with the
secretary of state the rules or amendments to rules promulgated by the
supreme court under this subsection and shall mail a copy of those rules
or amendments to rules to each registered member of the State Bar of
Texas not later than the 60th day before the date on which they become
effective. The secretary of state shall report the rules or amendments to
rules to the next regular session of the legisiature by mailing a copy of
the rules or amendments to rules to each elected member of the legisla-
ture on or before December 1 immediately preceding the session.

(c) So that the supreme court has full rulemaking power in civil
actions, a rule adopted by the supreme court repeals all conflicting laws
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1

" JUDICIAL BRANGH - - § 22.006

Ch.-22

and parts of laws governing practice and procedure in civil actions, but
substantive law is not repealed. At the time the supreme court files a
rule, the court shall file with the secretary of state a list of each article
or section of general law or each part of an article or section of general
law that in the court’s judgment is repealed. The list has the same
weight and effect as a decision of the court. _

(d) The rules of practice and procedure in civil actions shall be publish-
ed in the official reports of the supreme court. The supreme court may
adopt the method it deems expedient for the printing and distribution of
the rules. ’

(e) This section does not affect the repeal of statutes repealed by

Chapter 25, page 201, General Laws, Acts of the 46th Legislature,
Regular Session, 1939, on September 1, 1941.

Historical Note

Prior Law:

Acts 1939, 46th Leg., p. 201
Vernon’s Ann.Civ.St. art. 1731a.

§ 22.005. Disqualification of Justices

(2) The chief justice shall certify to the governor the following facts
when they occur: . '
(1) at least five members of the supreme court are disqualified to
hear and determine a case in the court; or

(2) the justices of the court are equally divided in opinion because of
the absence or disqualification of one of its members.

(b) The governor immediately shall commission the requisite number
of persons who possess the qualifications prescribed for justices of the
supreme court to try and determine the case.

: Historical Note
Prior Law: Rev.Civ.St.1911, arts. 1516, 1517.

Acts May 12, 1846. Acts 1981, 67th Leg., p. 772, ch. 291 § 16.
P.D. 1575. Vernon's Ann.Civ.St. art. 1717.

G.L. vol. 2, p. 1561.

§ 22.006. Adjournment

(2) The supreme court may adjourn from day to day or for the periods
that it deems necessary to the ends of justice and the determination of
the business before the court. //

(b) A suit, process, or matter returned to or pending in the supreme
court may not be discontinued because a quorum of the court is not
present at the commencement or on any other day of the term. If a

15
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pate in establishing, maintaining, and en-
forcing, and should himself observe, high
. standards of conduct so that the integrity
-~ and the mdependence of the judiciary may
be preserved. The provisions of this Code
should be construed and applxed to further :-
" that objective. .. - B

Canon 3C delineates the “disqualifications”

of a judge:

A .judge should disqualify himself in a
proceeding in which his impartiality might
reasonably be questioned, including, but not
limited to, instances where:

(a) he has a personal bias or prejudice
concerning a party, or personal knowledge
of disputed evidentiary facts concerning the
proceeding;

{b) he served as a lawyer in the matter in
controversy, or a lawyer with whom he pre-
viously practiced law served during such as-
sociation as a lawyer concerning the matter,
or the judge or such lawyer has been a mate-
rial witness concerning it;

(c) he knows that he, individually or as a.
fiduciary, or his spouse or minor child resid-
ing in his household, has a financial interest
in the subject matter in controversy or in. a
party to the proceeding, or any other interest
that could be substantially affected by the
outcome of the proceeding.

The Supreme Court has the authority to make
and establish rules of the court under Art. V, Sec-
tion 25 of the Texas Constitution:

Section 25. The Supreme Court shall have

power to make and establish rules of proce-

dure not inconsistent with the laws of the

State for the government of said court and

the other courts of the State to expedite the

dispatch of business therein.
The Supreme Court thus has the power not only
to make rules to regulate the ordinary proceedings
of a trial, but also to establish rules “for the gov-
ernment of . . . the other courts. . . .”

The Court held in Smirl v. Globe Laboratories,
Inc., 144 Tex. 41, 188 S.W.2d 676, 678 (1945) that
its rules are designed to obtain a fair, just, equita-
ble, and impartial adjudication of the rights of
litigants.

In Church v. Chrites, 370 S.W.2d 419, 421 (Tex.
Civ. App. — San Antonio 1963, writ ref'd n.r.e.),
a Court of Civil Appeals ruled that:

When the Supreme Court makes rules it is
the exercise of a legislative power under di-
rect grant by the Constitution, and such
rules when promulgated and established
have the effect of statutes. [Citing TEX.
CONST,, art. V, §25: TEX. REV. CIV. STAT.

1006 Texas Bar Journal November 1880

ANN. arts. 1730, 1731; Brown v. Linkenho-
ger, 153 S.W.2d 352 (Tex. Civ. App — El
Paso 1941, writ ref'd w.o.m.).].

The Supreme Court thereafter held in Few v.
Charter Qak Fire Insurance Co., 463 S.W.2d 424,
425 (Tex. I971), that Art. V, Section 25 of the
Texas Constitution vests in the Supreme Court the
power to establish rules of procedure not inconsis-
tent with the laws of the state. See also Missouri,
K. & TRy Co. v. Beasley, 106 Tex. 160, 155
S$.W.183, 187 (1913).

Articles 1730, 1731, and 1731a further supple-
ment the power granted the Supreme Court by the
Texas Constitution. Art. 1730 states as follows:

The Supreme Court shall from time to
time make and promulgate suitable rules,
forms and regulations for carrying into effect
the articles in this title relating to the juris-
diction and practice of said Court.

Art. 1731 states as follows:

The Court may make and enforce all nec-
essary rules of practice and procedure, not
inconsistent with the law, for the govern-
ment of said Court and all other courts of the
State, so as to expedite the dispatch of busi-
ness in said courts.

Art. 1731a describes the powers of the Supreme
Court’s civil judicial proceedings which are in the
relevant part as follows:

Sec. 1. In order to confer upon and relin-
quish to the Supreme Court of the State of
Texas full rule-making power in civil judicial
proceedings, all laws and parts of laws gov-
erning the practice and procedure in civil
actions are hereby repealed, such repeal to
be effective on and after Sept. 1, 1941. Pro-
vided, however, that no substantive law or
part thereof is hereby repealed.

Sec. 2. The Supreme Court is hereby in-

vested with the full rule-making power in the
practice and procedure in civil actions.
The recent case of Shapley v. Texas Department

of Human Resources, 581 S.W.2d 250, 253 (Tex.

Civ. App. — El Paso 1979, no writ), held that:
Prior to the effective date of the Code of
Judicial Conduct on September 1, 1974, the
grounds enumerated by the Constitution
were held to be both inclusive and exclusive
and mere bias and prejudice were not disabl-
ing factors. Chilicote Land Co. v. Houston
Citizens Bank and Trust Co., 525 S.W.2d 941
(Tex. Civ. App. — El Paso 1975, no writ).
Now under the Code, the subject of a dis-
qualification has been broadened and the di-
rection has been made that a judge should
disqualify himself in a proceeding in which
his partiality might reasonably be ques-
tioned. The direction is set out in Canon 3,
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death and other civil actions based on tortious conduct.
ARTICLE 2. TRIAL; JUDGMENT
SECTION 2.01. Subtitle A, Title 2, Civil Practice and
Remedies Code, is amended by adding Chapte? 9 to read as follows:

CHAFTER 9. FRIVOLOUS FLEADINGS AND CLAIMS

SUBCHAPTER A. GENERAL PROVISIONS

Sec. ©9.00)1. DEFINITIONS. In this chapter:

(1) "Claimant"” means a party, including a plaintiff,

counterclaimant, cross-claimant, third-party plaintiff, or

intervenor, seeking recovery of damages. In an action in which a

party seeks recovery of damages for injury to another person,

damage to the property of another person, death of another person,

or other harm to another person, "claimant" includes both that

other person and the party seeking recovery of damages.

(2) "Defendant" means a party, including a

counterdefendant, cross-defendant, or third-party defendant, fron

whom a claimant seeks relief.

{3) "Groundless" means no basis in law and in fact.

-

(4) "Pleading" includes a motion.

Sec. 9.002. APPLICABILITY. (a) This chapter applies to an

action in which a claimant seeks:

(1) damages for personal injury, property damage, or

death, regardless of the legal theories or statutes on the basis of

which recovery is sought, including an action based on intentional

conduct, negligence, strict tort liability, products liability

(whether strict or otherwise), or breach of warranty; or

(2) damages other _than for personal injury, property

70R7633 E
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damage, or death resulting from any tortious conduct, regardless of

2 the legal theories or statutes on the basis of which recovery is -

3 sought, including libel, slander, or tortious interference with a

contract or other business relation.

S {b) This chapter applies to any party who is a claimant or

defendant, including but not limited to:

(1) a county:

(2) a municipality;

(3)
(4)

public school district;

public junior college district;

{(S5) a hospital district;

(6) a hospital authority;
(1)
{8)

any other political subdivision of the state;

the State of Texas.

15 {c) In an __action to which this chapter applies, the

16 provisions of this chapter prevail over all other law to the extent

17 of any conflict.

. 18 Sec. 9.003. TEXAS RULES OF CIVIL PROCEDURE. This chapter

19 does not alter the Texas Rules of Civil Procedure or the Texas

20 Rules of Appellate Procedure.

21 Sec. 9.004. APPLICABILITY. This chapter does not apply to

22 the Deceptive Trade Practice-Consumer Protection Act (Subchapter E,

23 Chapter 17, Business & Commerce Code) or to Chapter 21, Insurance

24 Code.
25 [Sections 9.005-9.010 reserved for expansionjl
26 SUBCHAPTER B. SICNING OF PLEADINGS

27 Sec. 9.011. SIGNING OF PLEADINGS. The signing of a pleading

70R7633 E 4
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as required by the Texas Rules of Civil Procedure constitutes a

certificate by the signatory that to the signatory’'s best

knowledge, information, and belief, formed after reasonable

inquiry, the pleading is not:

(1) groundless and brought in bad faith; or

{(2) groundless and brought for the purpose of

harassment.

Sec. 9.012. VIOLATION; SANCTION. (a) At the trial of the

action or at any hearing inquiring into the facts and law of the

action, after reascnable notice to the parties, the court may on

its own motion, or shall on the motion of any party to the action,

determine if a pleading has been signed in vioclation of any one of

the standards prescribed by Section 9.011.

(b) In making its determination of whether a _pleading has

been signed in violation of any one of the standards prescribed by

Section 9.011, the court shall take into account:

(1) the multiplicity of parties;

{2) the complexity of the claims and defenses;

(3) the length of time available to the party to

investigate and conduct discovery; and

(4) affidavits, “depositions, and any other relevant

matter.

(c¢) If the court determines that a pleading has been signed

in violation of any one of the standards prescribed by Section

9.011, the court shall, not earlier than 90 days after the date of

the determination, at the trial or hearing or at a separate hearing

following reasonable notice to the offending party, impose an

70R7633 E 5
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appropriate sanction on the signatory, a represented party, or

both.

{d) The court may not order an offending party to pay the

3 incurred expenses of a party who stands in opposition to the

offending pleading if, before the 90th day after the court makes a

determination under Subsection (a), the offending party withdraws

the pleading or amends the pleading to the satisfaction of the

8 court or moves for dismissal of the pleading or the offending

portion of the pleading.

(e) The sanction may include one or more of the following:

{1)

the striking of a pleading or the offending

portion thereof;

(2)

the dismissal of a party; or

{(3) an order to pay to a party who stands in

15 opposition to the offending pleading the amount of the reasonable

16 expenses incurred because of the filing of the pleading, including

17 costs, reasonable attorney's fees, witness fees, fees of experts,

18 and deposition expenses.

19 (f) The court may not order an offending party to pay the

20 incurred expenses of a party who stands in opposition to the

21 offending pleading if the court has, with respect to the same

22 subject matter, imposed sanctions on the party who stands in

23 opposition to the offending pleading under the Texas Rules of Civil

24 Procedure.

25 Sec. 9.013. REPORT TO GRIEVANCE COMMITTEE. (a) If the
26 court imposes a sanction against an offending party under Section
27 9.012, the offending party is represented by an attorney who signed

70R7633 E 6 00000058
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24
25
26

27

the pleading in violation of any one of the standards under Section

9.011, and the court "finds that the attorney has consistently

engaged in activity that results in sanctions under Section 9.012,

the court shall report its finding to an appropriate grievance

committee as provided by the State Bar Act (Article 320a-l,

Vernon's Texas Civil Statutes) or by a similar law in the

jurisdiction in which the attorney resides.

(b) The report must contain:

{l1) the name of the attorney who represented the

offending party;

(2) the finding by the court that the pleading was

signed in violation of any one of the standards under Section

9.011;

(3) a description of the sanctions imposed against the

signatory and the offending party: and

(4) the finding that the attorney has consistently

engaged in activity that results in sanctions under Section 9.012.

Sec..9.014. PLEADINGS NOT FRIVOLOUS. (a) A general denial

does not constitute a violation of any of the standards prescribed

by Section 9.011.

(b) The amount requested for damages in a pleading does not

constitute a violation of any of the standards prescribed by

Section 9.011.

SECTION 2.02. The heading of Chapter 33, Civil Practice and
Remedies Code, is amended to read as follows:

CHAPTER 33. COMPARATIVE RESPONSIBILITY {NEGR#6ENEE])

SECTION 2.03. The heading of Subchapter A, Chapter 33, Civil

00000053
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Rule 13. Repatty fer—fFittitious—Swits or Pleadinrgs

[(Effect of Signing of Pleadings, Motions and Other

Papers; Sanctions]

[The signature of any attorney or party constitutes a

certificate by him that he has read the pleéding; motion, or

other paper; that to the best of his knowledge, information,

and belief formed after reasonable inquiry it is well grounded

in fact and is warranted by existing law or a good faith

arqument for the extension, modification or reversal of

existing law and that it is_not interposed for any improper

purpose, such as to harass, or to cause unnecessary delay or

needlgﬁs increase in the cost of litigation.] Any attorney [or

party] who shall bring a fictitious suit as an experiment to
get an opinion‘ of the court, or who shall file any fictitious
pleading in a cause for such purpose, or make statements in
pleading presenting a state of case which he knows to be
groundless and false, for the purpose of securing a delay oF'
the trial of the cause, shall be guilty of a contempt; and the
court, of its own motion, or at the instance of any party, will

direct an inquiry to ascertain the fact. [If a pleading,

motion or other paper is signed in violation of this rule, the

court, upon motion or upon its own initiative, shall impose

Jpon the person who sigried it, a represented party, or both, an

appropriate sanction, which may include an order to pay to the

other party or parties the amount of the reasonable ecxpenses -
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LAW OFFICES

SOULES & REED

800 MILAM BUILDINC » EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

KENNETH W. ANDERSCN

KEITH M. BAKER

STEPHANIE A. BELBER

ROBERT E. ETLINCER

PETER F. CAZDA

REBA BENNETT KENNEDY
ROBERT D. REED

SUSAN D. REED

IEB C. SANFORD

SUZANNE LANCFORD SANFORD -
HUCH L SCOTT, IR. February 9 , 1987
DAVID K. SERC!

SUSAN C. SHANK

LUTHER H. SOULES IN

W. W. TORREY |

TELEPHONE
(512) 224-9144

Ms. Diana E. Marshall
Baker & Botts

One Shell Plaza
Houston, Texas 77002

RE: Proposed Change to Rule 13

Dear Ms. Marshall:

Enclosed is a letter from John H. Cochran regarding an amendment
to Rule 13 of the Rules of Civil Procedure. This letter has been

on our docket for some time, and I anticipate being able to
dispose of it at our June meeting.

Please draft, in proper form for Committee consideration, an
appropriate Rule for submission to the Committee at our June

meeting. Please forward your draft toc me no later than March 9,
1987. '

Thank you for your attention to the business of the Advisory
Committee. ' '

Very truly y6urs,

SOULES III

LHSIII/tat
enclosure
cc: Justice James P. Wallace
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LAW OFFICES

SOULES & REED

800 MILAM BUILDING *+ EAST TRAVIS AT SOLEDAD
SAN ANTONIO. TEXAS 78205

STEPHANIE A. BELBER

ROBERT E. ETLINCER

PETER F. CAZDA

ROBERT D. REED

SUSAN D. REED .

RAND J. RIKLIN

JEB C. SANFORD - .
SUZANNE LANCFORD SANFORD
HUCH L. SCOTT. IR

SUSAN C. SHANK

LUTHER H. SOULES Nl

W. W. TORREY

TELEPHONE

September 25, 1986

Honorable Uinda B. Thomas

Judge, 256th District Court

0ld Red Ccurthouse, Second Floor
Dallas, Texas 75202

Dear Judge Thomas:

Enclosed is a letter from John H. Cochran regarding an amendment
to Rule 13. Please draft, in proper .form for Committee
consideration, an appropriate Rule change for submission to the
Committee and circulate it among your Standing Subcommittee
members to secure their comments. '

As alwaYs, thank you for your keen attention to the business of
the Advisory Committee.

Very truly vours,

ot M. Sonheo T

LUTHER H. SOULES III

LHSIII/tat
encl/as
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CHIEF JUSTICE THE SUPREME COURT OF TEXAS CLERK
JOHN L. HILL PO. BOX 12248 CAPITOL STATION MARY M. WAKEFIELD
JUSTICES AUSTIN, TEXAS 78711 EXECUTIVE ASS'T.
SEARS McGEE WILLIAM L. WILLIS
ROBERT M. CAMPBELL
FRANKLIN S. SPEARS ADMINISTRATIVE ASS'T.
C.L. RAY MARY ANN DEFIBAUGH

JAMES P. WALLACE

TED Z. ROBERTSON
WILLIAM W. KILGARLIN
RAUL A. GONZALEZ

September 8, 1986

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules, Cliffe & Reed

800 Milam Building

San Antonio, TX 78205

Mr. Michael T. Gallagher, Chairman
Administration.of Justice Committee
Fisher, Gallagher, Perrin & Lewis
2600 Two Houston Center

HW TX 77010

Re: Rule 13 (Penalty for Fictitious Suits or Pleading
and

Rule 215 (Abuse of Discovery; Sanctions)

Dear Luke and Mike:

I am enclosing a letter from John H. Cochran of Dallas,
regarding the above rules.

May I suggest that these matters be placed on our next

Agenda.
Sincerely,
-~
J s P. Wallace
stice
JPW: fw
Enclosure

€CC: Mr. John H. Cochran
P. O. Box 141104

Dallas, Tx 75214 00000063



COCHRAN PROFESsIONAL CORPORATION

ATTORNEYS AT LAW

) T

MAILING ADDRESS 5838 LIVE OAK : TELEX: 20394 ACTD-UR
POST QFFICE BOX 141104
DALLAS, TEXAS 75214 PALLas, TExas 75214

(214) 828-4444

August 27, 1986

Supreme Court

Supreme Court Building
P. O. Box 12248
Austin, Texas 78711

Attention: Rules of Civil Procedure Revision Committee

Gentlemen:

The next time the Supreme Court gets ready to rewrite the Rules
of Civil Procedure, I think that Rule 13 should be amended to
include frivolous lawsuits and motions and that the sanctions
of Rule 215 A should be applicable.

/
3995A/mp

-

00600064



MEMBERSHIP
STANDING SUBCOMMITTEES

TEXAS SUPREME COURT ADVISORY COMMITTEE

STANDING SUBCOMMITTEE ON RULES 1-14

Chairperson: Diana E. Marshall

Baker & Botts

One Shell Plaza
Houston, Texas 77002
(713) 229-1234

Members: Tom L. Ragland
Clark, Gorin, Ragland & Mangrum
P.O. Box 239
Waco, Texas 76703
(817) 752-9267
Broadus Spivey
Spivey, Kelly & Knisely
P.O. Box 2011 ’
Austin, Texas 78768-2011
(512) 474-6061

Gilbert I. Lowe

Orgain, Bell & Tucker
Beaumont Savings Building
470 Orleans Street
Beaumont, Texas 77701
(409) 838-6412

I
I
’
y
y
!
1
”

Elaine Carlson

South Texas College of Law
1303 San Jacinto

Houston, Texas 77002
(713) 659-8040 ext. 434

Kenneth D. Fuller

Koons, Rasor, Fuller & McCurley
Suite 300

2311 Cedar Springs Road

Dallas, Texas 75201

(214) 871-2727
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LAW OFFICES

SOULES & REED

800 MILAM BUILDING « EAST TRAVIS AT SOLEDAD
SAN ANTONIO. TEXAS 78205

KENNETH W. ANDERSON
KEITH M. BAKER
STEPHANIE A. BELBER
ROBERT E. ETLINCER
PETER F. CAZDA

REBA BENNETT KENNEDY
ROBERT D. REED

SUSAN D. REED

JEB C. SANFORD
SUZANNE LANCFORD SANFORD
HUCH L SCOTT, JR.
DAVID K SERCI

SUSAN C. SHANK
LUTHER H. SOULES Il

W. W. TORREY

February 24, 1987

Ms. Diana E. Marshall
Baker & Botts

One Shell Plaza
Houston, Texas 77002

RE: Local Rules
Rule 3, Texas Rules of Civil Procedure

Dear Ms. Marshall:

%M

TELEPHONE
(512) 224-9144

At our November meeting, Frank Branson moved that an attempt be

macde tc create a uniform set of local rules.

I have included the

pertinent part of our meeting transcript for vour information and

use.

Please submit this issue to your subcommittee and have a repcrt’
prepared for our June meeting, submitting a draft of same to me
no later than May 29, 1987, for inclusion in the agenda.

LHSIII/tat
enclosure
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LAW OFFICES

SOULES &8 REED

800 MILAM BUILDING « EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205
KENNETH W ANDERSON TELEPHONE

KEITH M. BAKER (512) 224-9144
STEPHANIE A. BELBER

ROBERT E. ETLINCER'
PETER F. CAZDA

REBA BENNETT KENNEDY
ROBERT D. REED

SUSAN D. REED

JEB C. SANFORD

. SUZANNE LANCFORD SANFORD
HUCH L. SCOTT, JR.
DAVID K. SERGI

SUSAN C. SHANK
LUTHER H. SOULES 11

W. W. TORREY

February 26, 1987

Ms. Diana E. Marshall
Baker & Botts

One Shell Plaza
Houston, Texas 77002

RE: Orders of the District Courts
of Bexar Ccunty, Texas

Dear Ms. Marshall:

Please review, along with your subcommittee, the enclosed Orders
of the District Courts of Bexar Ccunty, Texas, to determine.
whether they could be included in a uniform set of local rules.

I have enclosed a copy of my letter to Sam Sparks regarding these

same Orders, requesting him to look at them from a different
perspective.

Please send me a draft of your report no later than May 29, 1987,
so that I may include it in our agenda for consideration.

Very truly

LUTHEER H. SOULES III

LHSIII/tat
encl/as
cc: Mr. Sam Sparks
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25-R2CT SOURTS OF T=T ~UDICIL
DISTRICTZ 37 3tam SSUNTY. DTIAl =,
R. CIV. P, 13%a aD 1E€& CONCZANING DISMISS:L FOR
pOSS . SEETRIAL
ESCCooUae s0: -
. saiCaRT 1, 1983
- 1. At joint“ssnfaranca o= the Digtsies Judges of +the .Several

JOINT oPDZ3 arF TS DIETRT
[l SN EURSUANT TC Toor
HANT OF PRCSZCUTICN OR AuTordlAl T s Soovcs
SoUac 203 LIz 3RICR TO
‘- .
Judicial Distrie= Cou

=<3 of Bexar County, Texas, Honorable Davig -
.

J. Garcia, Digtmi== Clieriz, 2t the zacvess of the Districe Judges;

eported that of 4the :i’r:‘ll Sazes filed wizh the Districs Claric of

Bexar Csuntw, Taxzs a= any “ine pricr ts Januwary 1, 1983, there

are curreatly 10,240 o3 “as=as and an adéi<=ional hurber cf ad

valerem tax caaes

all remaizing Fencéing and uncesolved in these

Digtrics Czurss, as Iollows:

Year Filec Numter of Cases Pencding

Prior to 197%

478
1675 iE7
197s . 410

o 1977 . a4z | ‘
1573 416

1979 ' cT 90

leg0 3

1982
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B Ay ~ o .
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P : . - { . .
Dy ' 2. ok 4 .
M"ﬁ‘gi : €ases. Diastzict Clerk Sarcia further rezcrzed that all Districs
Ry ST Courzs are curcent on civil cases filed duzing and sinc= 1983
B > 2 >
;:l’; : ek 3 sinc2 civil cases have bawn Fez2t2Z intso computerz and accordingly
Era s N R subject tc mor: readily availakle informaticn for judicial
»? =
s i management. The Ceurts have datarmined joiazly that the pre-l1983
s ~ -
= Cases ars preper cases for revisv as to dismissal for want of
[ D g H : . -
e 2 Prosecution pursvant to Tax. R. Civ. P. 163a, and that any cases
9 not dismissed far want of PT=secutien are proper cases either (a):
s : : whers servics iz complste fir immediata pretrizl pursuant to Tex.
g R. Civ. 2. 188 ans dispasitien bv t=ial or, (t) whers service is
3
by ek incasmpiete, for immeciara servica gursuant to TaX. R. Civ. P. 108
e 2 " Tor susstisuza 3errice ¢f proez2ss purszuant to Tex. R. Civ. Bp.
e ) 103a, 30%, 10%z, or 116, Soilowed by prempt prert=ial and trial,
R It is, aczzcodinglw, CRCIRED jointly by the 37th, 45th, 57k,
-
2 '73rd, 1l3lss, 150th, 1lssth, 222t=, 2235%&h, 225;h, 285th, and 288th
o : > " "Judicial Distzict Ceurts of Zexar County, Texas, as follews:
b A .
=R
E-¢'4: : A 1. APPOINTIITNT 0T JUTSES BIESIOING: Heneracgie Solomon J.
P Cassez, Jz., 573 Judicial District Juésa, Ra-_-ed and
R Bonorible Zugenz C. Williams, 1215+ Judicial Districe
£ or their succassors
’ Judge, Retirad,/(the "Assigned Judges Presiding"), are
ES asaicnes to  git in desisnated Judicial Cistoices
Z > Couz<zcem of 2exar County, Texas, (the "Courzzoom"y for
the purgcses of candu €tins hearings fo- disaissals for
el want cof prosscutien, ordering service or substitute
bt A
= IR LY E Ny service ¢I precess, entaring presrcial orders, and
- A
.3 o B, 0 .
A corncucting trials en tha merits to canclusion, of all
By 2
TR %
. : 3 Pre-128: civil casas pending in ell Judizial Distsice
2 L

%ﬁw Couzzz of Bexar Czumzy, Texas, with a Scal towarcds
S T s S A

. > dispozition of sare Tior to May 31, 1986, The

‘: Yoo EYS Asgsigned Judges Prasidine ghall for all purposes of

': : " 3 : this Crder sit simult:necﬁsly and presice in al) of

?: 5 -_‘___ 3 these Judicial Districs Courta of Saxas Caﬁn:;f, Texas.
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SCEITULT TC CALL CASIS:  Beginning with the oldest

casas first, and procaeding from those to the most
recant cases, during the fsrthcsming ten month peried
ending July 31, 1983, all pending cases in all Judicgial
District Cousts of Ba:xar Csunty, Texas, filed prier to
Janugary 1, 1%83, w_ill be set in the Cour<Tocm by any

cne or more of the Assigned Jucges Presiding £for

hearing on the dissue of dismissal for want of

prosecuticn {"Dizmiassal Eearing”) tc be called fiftsen.
(13) casez or mcra per haurs every hour on the hour at
9:0C a.m., 10:80 a.am., 11:06 a.m., 2:00 p.m., 3:00
p.m., axcd 4:20 p.m., on svaery susiness day exc.:lusive of’
lagszl ksiidays, and shall ‘;lze:eu;cnlhe dismissed fcr

want c¢f preosacution unlass it is determined in the

"
.,
q
[[]
0.

discrstizn of cne oI the is ic Judges Presiding that
thare is gsod cause f£or cases, as individually

censidared, €5 be maintained o the docket of the Ciurst

‘g
]
H
13
[
n
R
"
14
[ 7]
’rf
’"

cmpt pratoial and toial. All proceedings
fer cdiszmiszsals £for want o presecution shall ke
cenductzd in accordanca with Tan. R, Civ. P. la3a.

ABSINCT QOF SET2WIZZT OF CITATIOUN: In event that one of

the Asaigned Judgas Pres:idin:.: ahould_ determine on
showing by a parxrty tRat 2 case should ke maintained on
the dockat kecausza it is raasonzdly possible for the
plainti;‘;‘ to perfect service of process, that Assigned
Judge 2residing sihxll forthwith order +that servic;.e of
precass %:e accomrtlished within a pericd not to exceaed
8izty (50) dave and, w

kare aporepriacta

,» shall entar

orcer permitiing substitute service: by any available
means; 1 zervice 4is net periacted within the

prescrized period, any Assicned Judge Presiding may,

upon motion and fsr extrame gocd cause shown, extend

the pesiod £far servics, otheswise the case shall be

dismisaad for want o

ta

Prasecution; 1f servide is

00000070
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ic2 of przcess the case

2 thsa. defzulse Jjudgment procedure

no answer is filed or to

the prassial pPrecadure  set  forth  in pParagraph §

herainbalow is anzwer i3 £ilad. Wyhen any citation is

souéht by publication the Procaeding shall be governed

by thz provisicns o2 Tax. R. Civ. P. 109 and an

afiifavit purzuzmr to that rule srall ke filed at or

brior to the Dismisaal Hesring, bv the Party seeking to

re2fa2in the casa on

the deckez, his agent, or atiorney, ‘

Setling  for=h in detail tNe faces of dilicenca

te ascertain the residencs or

all necessary delencants or to ebtain

.- ident noticze, sufiicient to autheoriz

‘the Court ts arsTove the issuanca by the Clerk of

citaticn fer gerrics by Futiication, apd sufiicient

3 further ta negzsl

~¥2 the rassonatleness ¢f any other

form of subsTisu+ta 3ervica of citaticn Fursuant to Tex.
,' R. Civ. ». 1Cé, 108, 123x. Ars

w22t suZfiziante showing
e

= - at the Dismissal Eezring %o T2ascnably assurs thas Rule
P : XS o 106 servics can be pPromptly made or o supzort
~6 3 < 5 .. X . . . A

P L substitute servics or service by Publication or
g’é«- - ' otlerwise, cases in which defandancs &re net sesved
= ~ ‘ shall ke dismissed for want of PTosecution. Parsiag
-,
g S T b, . pursuing substituza zarvice are dirsctad  ¢o timely
I 4 L R comply with the provisions of 4.B. set foren below.
- * Sy a T .
?\: s .

AR : 4. DEZAULT JURCITNTS:

Vol

. ) 3

Pty A S hax = aleaiym v = -an

e 2o BTG Al Wnaresvar shawn by 2 parsy tz ka PTozear Pursuans to
i) s : / .

R T et

= . Tex. R. .Civ. P. 229 ana 241 tia Assigned Judge
Lﬁ ‘, X S

- & % Presiding shall rancar ang 3ign proper forms of defaule
WEEE N B2 7 .
Py T ~

Lrah : > » judcments prasentad as the Dismissal
m S

i Eearing; where
by . Ve = .

arplicaz

asls, preoof of damages
GRS e s

A 3 e ; shall Be made at the pi
: WG
v,

Y]

SMissal Eearing whereugzsd ene
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S
.
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As3ignad Judge Pr2siding shall randsr and sign preoper

forms of judgments prT

w
0
L]
]
o
v
n
w
s

+ne Dismissal HBearing;

abzent the prasextmant ol a proger fornm of judgmens and
aksert such przof whar: necassary the case shall be
dismiszsad fer want of prosecution at the Dismissal

Bearing.

B. In acditicn to the provisicns set forth above in
4.A., wneraver any dafencdant has been cited by
;:u‘.:iica:ic.n the plaintizf must secure, by order of an
Assignad Judgz  Prasiding, the appointzent of an
attornay ad litem zursusnt to <he provisions of Tex. R.
(fi‘ . P. 2¢< pricr tz the Dismissal Eearing and have the
attornay ad litam preszent at the Dismissal Eearing te
comsly fully with Téx. R. Civ. P. 244, cthervise <the
case chall be dismiszed £or want of praosecution at the
Dismigsal Eearing; ia %his csnnestion, all costs of
csurs for reasomable attormeys fees allcwed by the
court to the atsesrnay ad litzm snhall be taxed againsts
ang pTemptly paid by plainTiZs and an atisITiey ad litam

shall ke izzuad a writ of executicn thers=for

against
any plaintiis wio does not promstly make such payment.
5. PREITRIAL CRCIX: Wnen semvice of prececess has beasr

complet2d in a c¢ase and ansawers ara filed, and it is
deters ir.ef.‘. in the discr2tion ¢f any of the Assigned
Judges Prasiding that said case should be maintained on
the doc‘l’:e’:, the Presidiag Districs Judce shall

therzuren ent2r an crder purzuant ta Tex. R. Civ.

P,
15¢ scaeculing 21l prerrial matIers and further setzing
the caze £{or trial upcn the merita within four months

whather by trial tso tha Cours or tsoial by juzy. All

f1

proceedings in cefnection with the pretrial procedure

i
i

i

i

}
;

shall ke conducted pursuant to Tex. R. Civ. P. 165 and

AT

@i a= 1 . & -ty Di ,-'
~3t2ly following e Dismissal
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vt ‘:3% 24m7 7ﬂ§

3

R



d
)

ME gt g
TR

Iy

W

fh

2

040

AR IR

TSN
3D s S TR
Al w@_ﬁgm'-_
TR e et g T
=3 =% ke

Court thare concludes that the case

shculé be maintainaé fer trial, render and sign an

(b)

(c)

(¢)

All ¢ins pariods her=inaftar set forth commenca on

“gne data ,-3.e., th=a data of the Diszmisaal

aaring or tha data of servics of citaticn and
anaver kv dafancdants a= certified by the District

lark whizhevar is latar.

All dilatorv pl=az and all moticns and excaptions
reslazing tc tha case will be filed on or prior to
the exgiration cf seven (7) days and immediataly
se< by the party for hearing on or prior to the
exgiraticn of fourteen (l4) days, otherwise ths
sazme shall ba deemsd waivec.

- -

2lainziii'a Ansnded Criginal 'Patiticn, 41f any,
shzlill te £ila2€ en or gricr ¢ the expiration of 21
éavs, Defencant's Amandad Original Answer, if any,
shall ba Ziled on or pricr to-the expiration of 28
days. No amendment of pleadings will theraaftar

ba parmictad.

-

£ a jJury trial is dasired, a jury fee if not

[

izeady paid will be paid oen or prior to the
expiraticn of 29 daye otherwisa, jury +rial shall
be d2emed walved, and all reguestad special issuas
will bs submittsd by all partlas, on or prior to
tha expiraticn cf 28 days otherwise, the right to
reguest special issues shall be deemed waived; in
event the i:a::ies do net desire a jury trial, all
issues <haxt ne pasties will tTy will be
succinctly stiated and filad with the Cours on or

pPrior to the expiraticn of 28 days and any issues

£ 646007
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net submitisd will be deemed waived. Any

susplemental plezdings of the parties, together

with a statement by every party ldentifying the

name, locaticn, and tslephone nunter of every

perzea having knowlaedge of <relevant facta,

*7 including experts, and identifying by name,

addr-eas, telephone number, subject matter, and

. substance of opiniocn every witness wixo will or may
be called at trial in whc;le er _in part to express
an opinion on any matter shall also be filed eon or
pricr to the exgiration of 28 days. Pleadings may.
net thareafter Dbe suprtlemented and pe.rsons and
exzart witnesses not so identified may not testify

at anv trial.

(e) I1f£f a juzy fee is paid, and special issues are
raguested, all zrTecuests for instructions and
dafinitions shall be su=zmittad on or prier to the
expirztion ef 33 day:,A otharwise sucS reqguests

shall be deemed waived.

‘ N

(£) All cdiscovery will ke cocapleted on or prior to the
erxpiration of 70 days: In this connection,
Furzuant tc the provisiocns of Tex. R. Civ. P.
215(3), the Assigned Judge Presiding shall order
in all cases the harshest permissible sanctions
aczainst parties and attorneys in circumstances

where disccvery abusea occur which. tend to delay

trials or ianterzfsre with timely prevaration for

trials; cderfault judcments against defeadants and
disnissals against plaintiffs are to be considered

in all such cases and granted wherever supportad

by the circumszances.

00600074
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(s} Trial on the merits shall commencs on or prier to

the evpiration of 34 days.

(h) The ¢time periods set forth in the order may be
modified or extanded by any Assignea Presiding

~ Distzict Judge only to prevent manifest injustica.

(i) Tex. R. Civ. P. 5 shall govern any deadlines

falling on legal holidays.

(J) Failurs to ecsmply with any deadline will, ‘in.
addiction to the waivers hereinabove s.et forth,
also be, in the discretion of any Assigned Judge
Presicding, ground for immediate dismissal of the

case £for want of prosecution upcen notice to the

parties.

6. CRDE2E AND JUTGMENTS IN CCURTS Wi=XE FILTD: All orcders

and jucgmenzs in.t‘:e casas shall ke rendered, signed,
and entared in -the Court where thé case is £f£filed but
may be rencered and signed by an Assigned Presiding
Judze in the Cour<room and thersafter delivered to the

Clerk of the Ccurt wherz filed for entry in that

==

Csur+t's minutss,

7. NOTICT OF JULGMEMNT: Notica

of Judgment shall be given
by the Cleck where reguired pursuant to Tex. R. Civ. P.

165a(1),?393, and 396a(3).

SIGNED anc POSTZD IN OPEN CTURT effective October 1, 198S.

Ao f

JCh’..‘llCCi:I‘ﬂh DISTRICT JUCGZ 00000075
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CARGL R. EABERMAN, DISZRiCT JL‘I:
457 District Ccurt

JOBRILTES, S o S UnGe

S7TH Judicial District Court

g;z Lpmint (Z éé@&é%;j : a

% S C. ONION, DISTRICT JUDGZ

Judicial District Court

f_ N/,

=‘=.-.C':C';“‘, DISTRICTSUCGE
131STTudicial DiszricsCours .

E'R..D 3IERY, DISTRICT <ULGE

1S0T= Jucdicial D:Ls:'.".c:..\‘{zs7
PETZX MICZEAEL CURRY, DISTRICT <ULGE
166TE Judicial DisTrics Cours

fzial ot P

CARCIY SPE'(Z.., DI S‘.._C.a. ,J'L'Duc.
3;42'!—: GéicZal Diserid

777//24//;7 /. /Z// oS

ALBCNSO ATX, DISSRICT JLTDCI?
™= J d:.c.zal Districs Car;r--

/[ Nadd ; RS
DAVID PEZPLIS, DISTRICT JUDGE
28572 Judicial District Courtc —
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RAUL RIVERA, DISTRICT JUCGCE
288TH Judicial District Court
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ORDER OF THE DISTRICT COURTS OF BEXAR COUNTY, TEXAS
EFOR
DISMISSAL FOR WANT OF PROSICUTICM OF AD VALOREM
TAX CASES FILED PRIOR TO JANUARY 1, 1980

Political subdivisions having ad valorem taxing authority
over property situated in Bexar County, Texas, filed certain
suits to collect delinquent taxes prior to January 1, 1980, of
which approximately 5,000 remain pending as inactive cases and

-should be dismissed for Want of Prosecution for the following
reasons:

1. Most of the cases were filed by either the City of San

""" Antonio or the County of Bexar and all of the cases so filed
pertaining to ad valorem taxes remaining delinquent and unpaid as
of January 1, 1980, have been refiled and superseded in lawsuits
reinitiated by separate filings on or after January 1, 1980, and

no rights to collection of the subject taxes are diminished by
dismissing these cases.

et e s 2. ~ All other pending ad valorem tax cases filed prior to

January 1, 1980, and not since refiled, have been inactive for

over five (5) years with no indication from the pertinent taxing

authorities of intent to pursue same. In any event, no rights to

collection of the subject taxes are diminished by dismissing

. these cases because any such c¢ases having merit and deserving

.. pursuit can be refiled without payment of filing fees and without

substantial risk of expiratioen of lengthy limitations periods
generally applicable to such suits.

3. These numercus pending cases are unnecessarily kurden-
some to the District Courts and District Clerks and costly to the
County to retain in that: (a) the papers must be kezxt retrievable
as active files, (b) the pending dockets of the Courts appear
statistically distorted, (¢) the disposition ¢f pencing cases by
the Courts appears statistically distcrted, (d) the cost of
maintaining these inactive pending cases has no offsetting
benefit and should be avoided, and (e) microfilming these files
upon dismissal and subseguent destructicn of the paper files will

. free physical space critically needed by the District Clerk for
storage of active litigation files.

It is accordingly ORDZRED that:

The District Clerk shall give notice by publication on
four separate occasions of disaissal

PEU A

for want of
fpka:t prosecution of all ad valorem tax suits filed prior to
s January 1, 1980, and shall further give written notice
R directly to all political subdivisions having ad
‘:}‘ SRERIL LY valorem taxing authority over property of any kind
P sk situated in Bexar County, Texas, delivered or mailed to
3:};_ \%ﬁ'ﬁ% the highest official of each such political subdivision
By ‘,Sga’e:i-,_ with dinstructions that such notice be forwarded to
SR Sntars RV Cats G = | HoL.
al {3 .3S_ current attorneys for such subdivisien.
',- (,&-ﬁ Thirty (30) days after the last notice is given as
P&é ; A above provided, all cases not individually set for
i 3 s immecdiate trial with notice of such setting given <to
o 3 the District Clerk by certified mail, return receipt
= N requested, will be dismissed for want of prosecution by
SR A blanket orcer dismissing all pending ad valorem tax
o by’ cases filed prior to January 1, 1980, excepting only
Py

those so set for trial with such notice to the District
Clerk given by individual cause number.

At any time <£following the expiration of thirty (30)

days after the dismissal, and ccmpliance by the
District Clerk with all necessary legal prereguisites,

. 00060077
A190
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the contents of the files of the cases may be micro-

filmed and the bPaper files and contents may be
destroyed. . .

SIGNED December 9, 198s.

: . . S0 RAUL RIVERA, Administracive Judge 1

L . -District Courts of Bexar County,
e Texas

4 l 9 O 00000078
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MICHAEL D. SCHATTMAN
DISTRICT JUDGE
348w JubICIAL DISTRICT OF TEXAS
TARRANT COUNTY COURT HouSE
FORT WORTH, TEXAS 76196-028!
PHONE (817) 877-2718

=
R
N

April 29, 1987

ief Justice
mpbell, Justice
Hon. Franklin Spears, Justice
Hon. C. L. Justice

Hon. James P./Wallace, Justice
Hon. Ted J. Robertson, Justice
Hon. Williagpt W. Kilgarlin, Justice
Hon. Raul Gonzalez, Justice
Hon. Oscaf H. Mauzy, Justice

Hon. John Hill,
Hon. Robert M.

Re: Amendments to Rules
of Civil Procedure
Adopted March 10, 1987

Dear Judges:

Since the newly adopted rules are the work of the entire court
this letter is addressed to all of you in a collegial capacity.

Frankly, I am appalled. While many of the changes are just house-
keeping, there are a number of major changes. At no time during

the past two years that I am aware of, were any of these changes

run by the State Bar's Committee on the Administration of Justice.
The first that I and other members of that body knew of these
proposals was about March lst of this year. Copies were distributed
and we were asked to look them over for comment by June, anticipating
a June SCAC meeting and a January 1988 effective date. However,

the proposals were adopted and promulgated on March 10th.

What is appalling is that this is a waste of the considerable

talent (this writer excluded) on that committee, and it is a
deviation from the practice of having rules proposals reviewed by
both the COAJ and the SCAC. I understand that several years ago

the COAJ had become fairly inactive, but under Professor Pat Hazel's
chairmanship it has reorganized and has actively worked on the
proposals presented to it.
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While the SCAC has a membership of impressive quality, another level
of discussion would not hurt. Let me give you an example. These

new rules make a substantial change in the method of filing discovery.
Whether this was done simply to ape the federal practice or to satisfy
the yearnings of District Clerk Ray Hardy to reduce his workload and
storage space, I do not know. Many of you were trial judges, but you
may be far enough removed from it to have forgotten the benefit to
the trial judge of being able to review the discovery on file to
prepare him/herself for the trial. You can learn .more from that than
the pleadings. This change deprives us of that. It can also facil-
itate telephone conferences for a complete file to be available to
the judge. Further, we have heard many adverse comments about the
federal practice. That it actually makes the file grow unnecessarily
as each side begins to attach copies of discovery documents as
exhibits to motions and responses. You also have some attorneys who
engage in sharp practices and this is an invitation to do that --
arguing about whether or when an instrument was received. How are

we now to "deem" admissions without motion? The Court cannot know
when a document was sent or received unless it holds a hearing.
Finally, if the object is to save storage space and costs, that
object can be better obtained by a rule authorizing the stripping of
all files in cases which are settled except for the final pleadings
and the dismissal order.

Whether any of these considerations are persuasive is not the point.
The point is that the opportunity to raise and discuss them was lost.

Another example has to do with what is not in the new rules. As you
know, there has been some discussion cf having two rules on "the
rule" =-- Rule 267, T.R. Civ. P., and Rule 613, T.R. Ev. The COAJ

has discusses this, but it has also discussed the advisability of
stating whether "the rule" can be invoked in depositions, limitations
on its invocation to experts, and has been formulating language to do
this. A less hurried approach to these new changes would have allow-
ed both the SCAC and yourselves to consider whether this should be
done as part of the 1988 changes.

I would note parenthetically that the reference to administrative
judicial "districts" in Rule 3a, as amended, should probably be

"regions."

I hope that you will consider these remarks in the spirit that they
are presented and will take steps to ensure the use of the abilities

G0G00080



Page 3
April 29, 1987

of the lawyers on the State Bar's Committee on the Administration.
of Justice, and for that matter, the Committee on the Administration
of the Rules of Evidence, in the amendatory process.

Respectfully yours}

Michael D. Schattman
MDS/1w

xc: Luther H. Soules III¢
Patrick Hazel

) -G = & = = IJI" G I & =N aE llll"lll -
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Texas Rules of Civil Procedure

Rule 3a. Rules by Other Courts

Each administrative judicial diseriet [region], each
district court, and each county court may, from time to time,
make and amend rules governing its practice not inccnsistent with
these rules. Copies of rules and amendments so made shall before
their promulgation be furnished to the Supreme Court of Texas for

approval,
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Texas Rules of Civil Procedure
Rule 1l4b. Return or Other Disposition of Exhibits
In--all--hearings;--proceedinges-or--trialo-~tn-asrichr-exhibtes
have-been-filed-with-er-ieft-in-the-pessession-ef-the-eterks-sueh
eterk-or- any- percy- o -the--proceeding -may - ~after -the-judgment-has
beeeme- £inal-and- times- for--appeei-—-wirit -of erreor - -piril-of-review
under--Rute --330-~when-appiteabies--and - cortiorari--have -expired
without-the-same-hRaving-been-perfecteds-or-after-mandate-whiech-ts
£ineliy-dectsive-ef-such-matter-has-been-i+ssued;-meve-such-ecoures
en-written-netice~-te-ali-pareiess;-£for-the-return-cf-any-or-ati-of
sueh-exiribits—-to-~-the -parey - or--parties -originerky~-tntroducing ~or
offering--the-~same;--cr-may--move ~fer--their--destruetion--ocr--suech

ether-dispoottionr-as--the--coure--may~-direees The clerk of the

court in which the exhibits are filed shall retain and dispose of

the same as directed by the Supreme Court.
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SUPREME COURT ORDER RELATING TO

RETENTION AND DISPOSITION OF EXHIBITS

In compliance with the provisions of Rule 14b, the Supreme

Court hereby directs that exhibits offered or admitted into

evidence shall be retained and disposed of by the clerk of the

court in which the exhibits are filed upon the following basis,

This order shall apply only to: (1) those cases in_which

judgment has been rendered on service of process by puplication

and in which no motion for new trial was filed within two vears

after judgment was signed:; and, (2) all other cases in which

judgment has been signed for one year and in which no appeal was

perfected or in which a perfected appeal was dismissed or

concluded by a final judgment as to all parties and the issuance

of the appellate court's mandate such that the case is no longer

pending on appeal or in the trial court.

After first giving all attornevs of recerd thirtv davs

written notice that thev have an opgortunitv to claim arnd

withdraw the trial exhibits, the clerk, unless otherwise directed

bj the court, may dispose of the exhibits. TIf anv _such exhibit

is desired by more than cne attorney, the clerk shall make the

necessary copies and prorate the cost among all the attornevs

desiring the exhibit.

If the exhibit is not a document or otherwise capable of

reproduction, the party whc_ offered the exhibit shall be entitled

to claim same; provided, however, that the partv claiming the

exhibit shall provide a photograph of said exhibit to any other

partv upon request and payment of the reasonable cost therecf by

the other party.
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STANDING SUBCOMMITTEE ON RULES 15-166a

Chairperson: Sam Sparks (El Paso)

Grambling and Mounce

P.0. Drawer 1977

El Paso, Texas 79950-1977
(915) 532-3911

Members: Gilbert T. Adams
Law Offices of Gilbert T. Adams
1855 Calder Avenue
Beaumont, Texas 77701-1619
(409) 833-5684

Pat Beard

Beard & Kultgen
P.O. Box 529
Waco, Texas 76703
(817) 776=-5500

Judge Solomon Casseb, Jr.
Casseb, Strong & Pearl, Inc.
127 East Travis Street:

San Antonio, Texas 78205
(512) 223-4381

Tom L. Ragland

Clark, Gorin, Ragland & Mangrum
P.O. Box 329

Waco, Texas 76703

(817) 752-9267

Breoadus Spivey

Spivey, Kelly & Knisely
P.0. Box 2011

Austin, Texas 78768-2011
(512) 474-6061

l‘l. -l G o am o0 &b

Justice Linda B. Thomas

- Fifth District Court of Appeals
Dallas County Courthouse
Dallas, Texas 75202
(214) 749-6455

Gilbert I. Lowe

Orgain, Bell & Tucker
Beaumont Savings Building
470 Orleans Street
Beaumont, Texas 77701
(409) 838-6412

Harold Nix

P.O. Box 679

Daingerfield, Texas 75638-0679
! (214) 645-3924

\ Elaine Carlson
x\ ] South Texas College of Law
\ 1303 San Jacinto
s . Houston, Texas 77002
(713) 659-8040 ext. 434

.7

Kenneth D. Fuller

Koons, Rasor, Fuller & McCurley
Suite 300

2311 Cedar Springs Road

Dallas, Texas 75201

(214) 871-2727
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GRAMBLING 8 MOUNCE -

ATTORNEYS AND COUNSELORS AT LAW

()— N,
&L/M,\A{Z/

. JOHN A, GRAMBLING WILLIAM J. ROHMANS®*® SEVENTH FLOOR
WILLIAM J. MOUNCE® COREY W. HAUGLAND TEXAS COMMERCE BANK BUILDING
MALCOLM HARRIS RANDOLPH H. GRAMBLING EL PASO. TEXAS 79901-13234
SAM SPARKS KURT G. PAXSON —
WILLIAM T. KIRK MILTON D. WYRICK MAILING ADDRESS:
KENNETH R. CARR BARBARA WIEDERSTEIN EL PApég "P&AAvéEfs'sgsz-usn
WILEY F. JAMES 1li SYLVIA BORUNDA FIRTH R
MICHAEL F. AINSA HARREL L. DAVIS i
MERTON B. GOLDMAN  MICHAEL J. HUTSON MORTGAG e e B UILDING
S. ANTHONY SAFI MARK C. WALKER 5801 TROWBRIDGE
H. KEITH MYERS VICTOR M. FIRTH®** EL PASO. TEXAS 79925-3212
CARL H. GREEN STEVEN L. HUGHES —_
YVONNE K. PUIG (@18) 832-3911
JIM DARNELL OF COUNSEL —_
RISHER S. GILBERT HAROLD L. SIMS TELECOPIER: (915} 544-1664
TIMOTHY V. COFFEY MORRIS A. GALATZAN
CRAIG M. STANFILL, RC. JAMES M, SPEER

*ALSO MEMBER OF NEW MEXICO 8AR May 2 8 4 1 9 8 7

**ALSO MEMSBER OF ARIZONA BAR
FEEMEMBER OF OKLAMOMA BAR ONLY

BY FEDERAL EXPRESS
Airbill No. 2332320981

Mr. Luther H. Soules, III
Soules, Reed and Butts
800 Milan Building

San Antonio, Texas 78205

Re: Texas Supreme Court Advisory Committee - Proposed
-Revisions to Rules of Civil Procedure

Dear Luke:
For the June agenda, I am enclosing proposals for Rules'

8, 21, 22, 22(a), 45(e), 71, 142, 57, 85, 101, 106, 127, 157,
165(a), and 170. Please note that the recommendation regarding
Rule 57 is really a recommendation that relates to Federal Rule
11 and its substantive content. I have included this as our
subcommittee report, but I anticipate that your special subcom-
mittee on Rule 11 will take care of this particular item.

Yours truly,

GRAMBLING & MOUNCE

- <—, \ - by JRX h' N '
BY: "o 5{)’\7""7}\.5 //-/“
S
Sam Sparks

SS:sk
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RULE 8, LEADING COUNSEL DEFINED

The attorney [first employed] who places his signature on

the initial pleadings for any party shall be considered leading

counsel in the case[, and, if present,] and shall have control
in the management of the cause unless a change is made by the

party [himself, to be entered of record.] or attorney by formal

pleadings filed with the clerk.

00C0008%



RULE 21. MOTIONS

An application to the court for an ordef, whether in the
form of a motion, plea or other form of request, unless
presented during a hearing or trial, shall be made in writing,
shall state the grounds therefor, shall set forth the relief or
order sought, and shall be filed and noted on the docket.

An application to the court for an order and notice of any
hearing thereon, not presented during a hearing or trial, shall

be served upon the adverse party not less than [three] five

days (excluding Saturdays, Sundays and legal holidays) before
the time specified for the hearing, unless otherwise provided

by these rules or shortened by the court.

00C00088
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RULE 22. COMMENCED BY PETITION

A. civil suit in the district or county court shall be
commenced by petition filed in_the_office of the clerk. Filing

shall occur upon receipt by the clerk of a pleading or

instrument delivered in hard-copy original, by hand or mail, or

by electronic transfer when the receipt is accompanied by full

payment of statutory filing fees, unless the filing is

requested pursuant to Rule 145 of these rules.
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RULE 22(a). ORIGINAL PLEADINGS

Where filed manually by hard-copy original, the clerk may

retain the hard copy as the original pleading or instrument, or

may transform the copy to a records library medium approved by

the Supreme Court. If the hard-copy original is transformed to

a records library medium, the hard-copy original may be

returned to the filing party, who shall be responsible to

retain the instrument until the case reaches final

disposition. The instrument as stored by the clerk shall be

recognized as the original instrument for all court

proceedings. Where filed by electronic means, the

electronically transmitted instrument shall be the original

Ainstrument for all court proceedings.
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RULE 45(e).

The signature of a party, the party's attorney, or

authorized agent shall be affixed to all instruments filed with

the district or county clerk as official court records.

Signature may be handwritten or, if filed electronically, by

personal identification number (PIN) code, | specifically

identifying the party or attorney filing. Handwritten or PIN

code shall be recognized as original signatures for all rules

regarding signatures.

00C00091
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RULE 71, MISNOMER OF PLEADINGS

When a party has mistakenly designated any plea or
pleading, the court, if Jjustice so requires, shall treat the
plea or pleading as if it had been properly designated.

Pleadings shall be docketed as originally filed and shall

remain identified as named, unless the court orders

redesignation, Upon court order filed with the clerk, the

clerk shall modify the docket and all other clerk records to

reflect redesignation.
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RULE 142 [SECURITY FOR COST] FEES FOR SERVICES RENDERED

The clerk [may] shall require from -the plaintiff [security

for costs] fees for services rendered before issuing any

process[, but shall file the petition and enter the same on the

docket.] unless filing is requested pursuant to Rule 145 of

these rules. No attorney or other officer of the court shall

be surety in any cause pending in the court, except under

special leave of court,
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RULE 57. SIGNING OF PLEADINGS

Every pleading of a party represented by an attorney shali
be signed by at least one aftorney of record in his individual
name, with his State Bar of Texas 1identification number,
address and telephone number. A party not represented by an
attorney shall sign his pleadings, state his address and

telephone number. The signature of an attorney or party

constitutes a certificate that he has read the pleading, motion

or other paper; that, to the best of his knowledge, information

and belief, formed after reasonable inquiry, it is well

grounded in fact and is warranted by existing law or a

good-faith argument for the extension, modification, or

reversal of any existing law, and that it is not interposed for

any improper purpose, such as to harrass or to cause

unnecessary delay or needless increase in the cost of

litigation.
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RULE 85. ORIGINAL ANSWER AND AMENDMENTS

The original answer may consist of motions to transfer
venue, pleas to the Jjurisdiction, in abatement or any other
dilatory pleas; of special exceptions, of general denial, and
any defense by way of avoidance or estoppel, and it may present
cross-action, which to that extent will place defendant in the
attitude of a plaintiff. Matters in avoidance and estoppel may
be stated together, or in several special pleas, each
presenting a distinct defense, and numbered so as to admit of

separate issues to be formed on them. Before one hundred and

twenty days after the disposition of any motions to transfer,

pleas to the jurisdiction, pleas in abatement or other dilatory

pleas, or of determination of special exceptions, the defendant

shall file an amended answer and shall state in short and plain

terms his defenses to each claim asserted and shall admit or

deny the averments on which the adverse party relies. If the

defendant is without knowledge or information sufficient to

‘form a belief as to the truth of an averment, he shall so state

and this has the effect of denial. Denials shall fairly meet

the substance of the averments denied. When a pleader intends

in good faith to deny only a part or a qualification of an

averment, he shall specify so much of it as true and material

and shall deny only the remainder.

00CG60035
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RULE 101. REQUISITES

The citation shall be styled, "The State of Texas," and
shall be directed to the defendant and shall command [him] the
defendant [to appear by filing] to file a written answer to the
plaintiff's petition at or before 10:00 a.m. [of the Monday
next after] before the expiration of twenty days after the date

of service of the citation and petition upon the defendant

[thereof, stating the place of holding the court]. The

citation [It] shall state the location of the court, the date

of the filing of the petition, its file‘number and the style of

the case, and the date and issuance of the citation([,]. It

_shall be signed and sealed by the clerk, and shall be

accompanied by a copy of plaintiff's petition. The citation
shall further direct that if it is not served within ninety
\

days after the date of issuance, it shall be returned unserved.

The c¢itation shall include a simple statement to the

defendant to inform the defendant that he has been sued, he may

employ an attorney, and that, if a written answer is not filed

with the appropriate court within twenty days after service of

citation and petition, a default judgment may be taken against

the defendant.
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RULE 106

COMMENT: There is no need to modify rules 106 and 103
unless there is a specific statutory enactment requiring such .a
revision. I do not know whether any statutory enactment has

been accomplished.

00600097
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RULE 127. PARTIES LIABLE FOR OTHER COSTS

Each party to a suit shall be liable for all costs incurred

by him and shall be responsible for the accurate recordation of

all costs incurred by him during the course of a lawsuit. Each

party to a lawsuit shall be responsible for the presentation to

the court at the time the Jjudgment is submitted a true and

accurate bill of costs. If the costs cannot be collected from

the party against whom they have been adjudged, execution may
issue against any party in such suit for the amount of costs

incurred by such party, but no more.
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RULE 157. MARRIAGE NOT TO ABATE SUIT

A suit by or against a feme sole shall not abate by her
marriage, but upon suggestion of said marriage being entered on
the record, the husband may make himself a party plaintiff, or
if she be a defendant, the clerk shall upon suggestion or upon
a petition issue a scire facias to the husband; and the case,
after the service and return thereof, shall thereupon proceed

to judgment.

COMMENT: This rule has been recommended to be repealed by

' Judge Kilgarlen and others.

G0C00099
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RULE 165(a). DISMISSAL FOR WANT OF PROSECUTION

1. DISMISSAL. A case may be dismissed for want of
prosecution on the failure of any party seeking affirmative
relief or his attorney to appear for any hearing or trial of
which the party or attorney had notice[, or on the failure of
the party or his attorney to request a hearing or take other
action specified by the court within fifteen days after the
mailing of notice of the court's intention to dismiss the case

for want of prosecution.] Any case pending on the docket for

thirty-six months shall be placed on a dismissal docket.

Notice of the court's intention to dismiss and the date and

place of the docket hearing shall be sent by the clerk to each

attorney of record, and to each party not represented by an
attorney whose address is shown on the docket or in the papers
on file by posting-same in the United States postal service.

At the docket hearing, the court shall dismiss for want of

prosecution any case unless verified pleadings are filed and

the court determines there is good cause for the case to be

maintained on the docket. If the court determines to maintain

the case on the docket, it shall enter a pretrial order

specifying the reasons why the case was not dismissed,

assigning a trial date for the case within six months from the

docket date, and setting deadlines for the making of new

parties, all discovery, filing of all pleadings, and the filing
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RULE 165(a). DISMISSAL FOR WANT OF PROSECUTION

(continued)

of responses or supplemental responses to discovery. The case

may be continued thereafter only for valid and compelling

reasons as established in verified pleadings and specifically

determined by court order but, thereafter, the court must try

the case within ninety days of the entry of an order of

continuance or the case shall be dismissed. Notice of the

signing of the order of dismissal shall be given as provided in
Rule 306(a). Failure to mail notices as required by this rule
shall not affect any of the periods mentioned in Rule 306(a),

except as provided in that rule.
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RULE 170. PRETRIAL MOTIONS

In pretrial motions that do not require the presentation of
evidence at the hearing, except those filed pursuant to Rules
18(a), 86, 106, 120(a), 165(A), 165(a), 166-A, and 207(3), the
following procedures shall apply:

a. Form. All motions shall be in writing and may be
accompanied by a proposed order granting the relief
sought as a separate attached instrument to the motion.

b. Submission. Each motion shall state a date of
submission, which shall be at least fifteen (15) days
from the date of the filing unless shortened or
extended by order of court. The motion may be
submitted to the court on the submission date or later.

c. Response; Responses to any motion may be in writing
and shall be filed before the date of submission or on
a date set by the court. (Failure to file a response
shall be considered a representation of no
opposition.) 'The court may require written responses
to any motion.

d. Oral argument. The motion or response shall include a
request for oral argument or hearing if a party deems
'it necessary. The court shall (may) grant the request
for oral argument or hearing and may order oral

argument or hearing on its own motion. Oral argument

00000102



RULE 170. PRETRIAL MOTIONS

(continued)

may be made by telephone conference with all partigs
" in the court. Any party may request a telephone
conference argument in a motion or response, but the
Court shall determine the mode of hearing absent an
agreement of the parties. Any party requesting a
record of a telephone conference or hearing must
advise the court (in writing) by the date preceding
the telephone conference.
e. Disposition. The court shall enter its order on any
motion after the submission date or the hearing and
. the clerk shall mail a copy of said order to every

party.
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RULE 21. MOTIONS

An application to the court for an order, whether in’the
form of a motion, plea or other,Aform of fequest, unless
presegtéd during .a hearing or trial, shail be hade in writing,
shall state the grounds therefor, shall set forth the relief or
order sought; and shall be filed and noted on the docket.

An application to the court for an order and notice of any
ﬁéarin§~tﬁéreon; not présented during a hearing or trial, shall
be served upon the adverse party not less than [three] five

days (excluding Saturdays, Sundays and legal holidays).before

the time specified for the hearing, unless otherwise provided

by these rules or shortened by the court.
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LAW OFFICES

SOULES, REED & BUTTS

800 MILAM BUILDING » EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

KENNETH W. ANDERSON -

TELEPHONE
KEITH M. BAKER

(512) 224-9144
STEPHANIE A. BELBER
CHARLES D. BUTTS TELECOPIER -
ROBERT E. ETLINCER (512) 224-7073

PETER F. CAZDA

REBA BENNETT KENNEDY
DONALD |. MACH

ROBERT D. REED

JEB C. SANFORD

SUZANNE LANCFORD SANFORD
HUCH L SCOTT, IR

DAVID K. SERC!

SUSAN C. SHANK . March 29 ’ 1987
LUTHER H. SOULES Il . :

W. W. TORREY

Mr. Sam Sparks
Grambling and Mounce
P.O. Drawer 1977

El Paso, Texas 79850

RE: Proposed Change to Rule 21, TRCP

Dear Sam:

Enclosed is a proposed change to Texas Rule of Civil Procedure 21
submitted by William A. Brandt.

Please draft, in prdber form for Committee consideration, an
apprcpriate Rule for submission to the Committee and submit your

report no later than May 29, 1987, so that I may include same in
our June agenda. '

As always, thank you for your keen attention to the business of
the Advisory Committee.

Very truly yours,

! -
LUTHER/ HOSSQULES III

LHSIII/tat
enclosure

cc: Justice James P. Wallace
William A. Brandt
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Mr. Luther H. Soules, III. é@.tj,g;-/ :
Soules, Reed & Butts { /{

':!itlll - =BA eR &8

800 Milam Building
East Travis & Soledad
San Antonio, Texas 78205

Re: Proposed change to Rule 21 of the Texas Rules of Civil
Procedure

Dear Luke:

I have been troubled by Rule 21 of the Texas Rules of Civil
Procedure and would propose a slight change in the rule. I
believe the change would make it a more liveable rule. I submit
the proposed change for your consideration and the consideration

of the rule making committee and would appreciate your assistance
in this matter.

The problem with Rule 21. Motions is with the last sentence of
the rule which states,

"An application to the Court for an order and notice

of any hearing thereon, not presented during a hearing

or trial, shall be served upon the adverse party not less
than three (3) days (emphasis added) before the time
specified for the hearing, unless otherwise provided

by these rules or shorten by the Court."

My problem with the rule as now stated is that the three (3) days
includes both Saturday and Sunday. Theoretically, not
withstanding Martinez v. General Motors Corporation, 686 S.W.2d
349 (Tex. App. 4 Dist. 1985), your opponent could hand deliver a
motion to your office before 9:00 o'clock on Friday morning and
have a hearing on that motion Monday morning at 9:00 o'clock.
Recently, I had a situation arise in a complex case. I was
scheduled for deposition Friday in Houston on another case and on
Thursday afternoon my office was delivered a Motion to Dismiss in
the complex case set for Monday morning at 9:00 o'clock.
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Fortunately, my deposition cancelled on Thursday and I was able
to prepare a response on Friday which enabled me to defeat the
Motion to Dismiss. This week, I am leaving town Friday for a
medical malpractice seminar which runs on Saturday and Sunday. I
am faced with the possiblllty of having opposing counsel file a
Motion for Protective Order on some of my discovery before my
Motion to Compel is heard a week from Friday. Conceivably, I
could have a hearing on Monday without having effective notice or

being able to do anything about filing a response when I am out
of the city.

Because of this ailemma, I propose'the following change to the
last sentence of Rule 21,

"_.. shall be servedvupun the adverse party not less
than three business days before the time specified

for the hearing, unless otherwise provided by these rules
or shorten: by the Court."

My proposed change would insert "business” between "three" and
"days" 1in the rule.

An alternatlve, to the insertion of "business" into the rule
would be to use similar wording out of Federal Rule 6 Time (a)
Computation. This change would add another sentence to Texas

Rules of Civil Procedure Rule 21 where the last sentence would
read:

"When the period of time prescribed or allowed
is three days, intermediate Saturdays, Sundays
and legal holidays shall be excluded in the
computation.”

It seems to me to be unfair to allow someone to take advantage of
a weekend when secretaries are off, court houses are closed, and
people have other committments by virtue of a three day rule.
Should you have any questions regarding my proposed changes or
comments, please do not hesitate to contact me.

I trust everything is going well for you and look forward to
seeing you sometime.

Very truly yours,
STOLHANDSKE, STOLHANDSKE & CONLEY

e (D [hed

WILLIAM A. BRANT

WAB/dr
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LAW OFFICES

SOULES, REED & BUTTS

800 MILAM BUILDING » EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

KENNETH W. ANDERSON

KEITH M. BAKER

STEPHANIE A. BELBER - )

CHARLES D. BUTTS _ . . - S
ROBERT E. ETLINGER . .
PETER F. CAZDA - ' -

REBA BENNETT KENNEDY ’ -

DONALD . MACH

ROBERT D. REED

SUZANNE LANCFORD SANFORD
HUCH L SCOTT, JR.

DAVID K. SERC!

SUSAN C. SHANK

LUTHER H. SOULES i1l

W. W. TORREY

June 8, 1987

Mr. Sam Sparks

Grambling and Mounce

P.0O. Drawer 1977

El Paso, Texas 79950-1977

RE: Proposed Changes to Rules 2la and 72
Texas Rules of Civil Procedure

Dear Sam:

TELEPHONE
. (S12) 224-9144

- TELECOPIER
(512) 224-7073

Enclosed is a letter from Don LU. Baker suggesting changes to

Rules 21la and 72.

In the interest of time, I have drafted up proposed rules and am
enclosing them, along with a copy of Federal Rule 5, to which Mr.

Baker references.

Please look these over and, if you are unable to get a written
report to me, be prepared to give an oral report at our June

meeting.

Very truly yours,

/ﬂ
ER H. SOULES III

LHSIII/tat
encl/as
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... COMMENCEMENT OF ACTION, ETC.

‘the ambiguity can be resolved by specific amendments
1 Kales #d)T) and 4fe), but the Committee is of the view
‘i1t chere is no reason why Rule 4(c) should not generally
~athorize service of process in all cases by anyone autho-
~i2210 to make service in the courts of general jurisdiction
.i the state in which the district court is held or in which
-yvice is made. The marshal continues to be the obvious,
nlways effective officer for service of process.

EprroriaL Notes

“ffective Date of 1983 Amendment. Amendment by
veb. L. Y7462 effective 45 days after Jan. 12, 1983, see
- etwon 4 of Pub.L. 97-462, set out as an Effective Date of
i3 Amendment note under section 2071 of this title.

uie 5. Service and Filing of Pleadings and
Other Papers

‘n) Service: When Required. Except as other-
wive provided in these rules, every order required
v its terms to be served, every pleading subse-
ssent to the original complaint unless the court
wiserwise orders because of numerous defendants,
«-re paper reiating to discovery reguired to be
2 upon a party unless the court otherwise
wiers, every written motion other than one which
sy be heard ex parte, and every written notice,
anpearance, demand. offer of judgment, designation
ot vecord on appeal, and similar paper shall be
-rved upon each of the parties. No service need be
~cae on parties in default for failure to appear
~xcept that pleadings asserting new or additional
“niims for relief against them shall be served upon
tiem in the manner provided for service of sum-
mons in Rule 4.

In an action begun by seizure of property, in
which no person need be or is named as defendant,
any service required to be made prior to the filing
of an answer, claim, or appearance shall be made
upon the person having custody or possession of the
property at the time of its seizure.

(b) Same: How Made. Whenever under these
rules service is required or permitted to be made
upon a party represented by an attorney the service
shall be made upon the attorney unless service upon
the party himself is ordered by the court. Service
upon the attorney or upon a party shall be made by
delivering a copy to him or by mailing it to him at
his last known address or, if no address is known,
by leaving it with the clerk of the court. Delivery
of a copy within this rule means: handing it to the
attorney or to the party; or leaving it at his office
with his clerk or other person in charge thereof; or,
if there is no one in charge, leaving it in a conspic-
uous place therein; or, if the office is closed or the
person to be served has no office, leaving it at his
dwelling house or usual place of abode with some
person of suitable age and discretion then residing
therein. Service by mail is complete upon mailing.

Rule 5

. (€) Same: Numerous Defendants. In any action
in which there are unusually large numbers of
defendants, the court, upon motion or of its own
initiative, may order that service of the pleadings of
the defendants and replies thereto need not be made
as between the defendants and that any cross-claim,
counterclaim, or matter constituting an avoidance or
affirmative defense contained therein shall be
deemed to be denied or avoided by all other parties
and that the filing of any such pleading and service
thereof upon the plaintiff constitutes due notice of
it to the parties. A copy of every such order shall
be served upon the parties in such manner and form
as the court directs.

(d) Filing. All papers after the complaint re-
quired to be served upon a party shall be filed with
the court either before service or within a reason-
able time thereafter, but the court may on motion of
a party or on its own initiative order that deposi-
tions upon oral examination and interrogatories,
requests for documents, requests for admission, and
answers and responses thereto not be filed unless
on order of the court or for use in the proceeding.

(e) Filing With the Court Defined. The filing of
pleadings and other papers with the court as re-
quired by these rules shall be made by filing them
with the clerk of the court, except that the judge
may permit the papers to be filed with him, in which
event he shall note thereon the filing date and
forthwith transmit them to the office of the clerk.

(As amended Jan. 21, 1963, eff. July 1, 1963. Mar. 30.
1970, eff. July 1, 1970; Apr. 29, 1980, eff. Aug. 1, 1980.)

NOTES OF ADVISORY COMMITTEE ON RULES

Note to Subdivisions (a) and (b). Compare 2 Minn.
Stat. (1927) §§ 9240, 9241, 9242; N.Y.C.P.A. (1937) §§ 163,
164 and N.Y.R.C.P. (1937) Rules 20, 21; 2 Wash.Rev.Stat.
Ann. (Remington, 1932) §§ 244-249.

Note to Subdivision (d). Compare the present practice
under former Equity Rule‘12 (Issue of Subpoena—Time
for Answer).

1963 AMENDMENT

The words “affected thereby,” stricken out by the
amendment, introduced a problem of interpretation. See 1
Barron & Holtzoff, Federal Practice & Procedure 760-61
(Wright ed. 1960). The amendment eliminates this diffi-
culty and promotes full exchange of information among
the parties by requiring service of papers on all the parties
to the action, except as otherwise provided in the rules.
See also subdivision (¢) of Rule 5. So, for example, a
third-party defendant is required to serve his answer to
the third-party complaint not oniv upon the defendant but
also upon the plaintiff. See amended Form 22-A and the
Advisory Committee’s Note thereto.

As to the method of serving papers upon a party whose
address is unknown. see Rule 3(b).

Compiete Annotation Materials, see Title 28 U.S.C.A,

25 ¢0C00109




CHIEF JUSTICE THE SUPREME COURT OF TEXAS CLERK
JOHN L HILL P.O. BOX 12248 CAPITOL STATION MARY M. WAKEFIELD
JUSTICES AUSTIN, TEXAS 78711 EXECUTIVE ASS'T.
ROBERT M. CAMPBELL WILLIAM L. WILLIS
FRANKLIN S. SPEARS
C.L RAY ADMINISTRATIVE ASS'T.
JAMES P. WALLACE MARY ANN DEFIBAUGH

TED Z. ROBERTSON
WILLIAM W. KILGARLIN
RAUL A GONZALEZ
OSCAR H. MAUZY

June 4, 1987

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Scules, Reed & Butts

800 Milam Building

San Antonio, Tx 78205

Professor J. Patrick Hazel, Chairman
Administration of Justice Committee
University of Texas School of Law
727 E. 26th Street

%ustin, Tx 78705

——

"Re: Tex. R. Civ. P. 2la and 72
Dear Luke and Pat:

I am enclosing a letter from Mr. Don L. Baker, suggesting
a change to Tex. R. Civ, P. 2la and 72.

Will you please place these matters on your Agenda for the
next meeting so that they might be given consideration in due

course.
Sincerely,
-e"
J es’?? Wallace
Eggtice
JPW:fw
Enclosure

cc: Mr. Don L. Baker
Law Offices of Baker & Price
812 San Antonio, Suite 400
Austin, Tx 78701-2223 00000110
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May 19, 1987

Honorable James P. Wallace ‘ -t
Justice, Supreme Court of Texas

Supreme. Court Building

Austin, TX 78711

Re: Texas Rules of Civil Procedure 2la and 72

Dear Justice Wallace:

There appears to be a hiatus in the application of these two
Rules relating to service of pleadings and notices. 1It's been my
observation that for several years, the actual practice has
varied significantly from place to place, from lawyer to lawyer,
from case to case, and from the actual language of the Rules.
Most of the time, it has not been a practical problem, but there
have been some recent rulings in local tr1a1 courts which have
brought the problem into focus.

The specific language of Rule 72 deals with pleadings, pleas and
motions, but does not specifically address, deal with or define a
"notice". Rule 72 authorizes service by mail, but does not
specify whether the mail is to be first class or not, certified
or not, registered or not.

Rule 2la specifically deals with "notice", the subject matter of
the Rule being defined in the first phrase as "Every notice
required by these Rules, . . .". Rule 2la does not appear to
control pleadings, motions and pleas. Rule 2la provides for mail
to be either by certified or registered mail, thus by implication
precluding the first class mail. The Rule, however, does allow
service in any other manner as the trial ceurt may direct in its
discretion, which presumably would clearly include first class
mail.,

For many years, it has been a widespread custom to send copies of
pleadings to other parties and counsel in a case by first class
mail. This is because first class mail is much less expensive,
much less troublesome to the sender, much less troublesome to the
receiver, and normally makes for better actual notice than the
restricted delivery mail. However, it now appears that it is
being argued locally that if a notice of setting for hearing on a

00000111
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Honorable James P. Wallace
Page 2

motion .or pleading is included in the same document, then it is
required to be sent by certified mail. Strangely enough, since
Rule 21a does not apply to pleadings and there does not appear to
be any other rule which expressly requires sending of a notice of
a setting, it appears logically arguable that Rule 2la doesn't
apply to anything. If there is a rule which says that a party
must give notice to all other parties of each setting for hearing
on a motion, I have not found that rule. Of course, we have done
that for years, as have other attormneys.

In order to make the rules fit together logically, it would be my
suggestion that appropriate language be used to amend these rules
to provide that it is the responsibility of the moving party or
the party filing any document with the court to send a copy to
all other parties or their attorney of record. I suggest that
the requirement also be expressly made that notice of any hearing
or setting obtained or requested by any party similarly be sent.
Further, I suggest that the standard method of sending be by
first class mail without the requirement of certified or
registered mail unless the court shall order otherwise in a given
case. The reasons for suggesting that first class mail is a
better method include:

l. Actual receipt and actual knowledge of the contents are
much more likely with first class mail than with certified
mail because first class mail is delivered whether anyone
chooses to sign for it or not. Actual knowledge is more
likely by first class mail because there are many people who
still believe the untrue folk wisdom that if you don't sign
for the certified mail, then you are not on notice of and
not bound by the contents of it. This wmeans there are lots
of folks who simply fail or refuse to sign for certified or
registered mail. ‘

2. Notice and knowledge will be received more quickly
because there is no need to make a separate subsequent trip
to the post office to obtaim mail and sign for it since
first class mail will be left at the address intended. It
is increasingly the case that both spouses are employed
outside the home and where notice is sent to a residential
address, it is a large burden on people to take off work
during the hours of the day when the post office is open and
go to the post office to claim and sign for receiptable
mail.

00000112
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Honorable James P, Wallace
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3 Where mail is going to law offices, the same may
occasionally be true and even if not directly applicable, it
is less trouble in the recipient's office to receive mail
without the necessity of filling out extra forms and signing
receipts to get the mail.

4, Expense to the sender is lessened because first class
mail can normally be sent for 22 cents, whereas it will cost
several times that much to send it by certified or
registered mail. When a law office is sending hundreds of
pieces of mail of this mature, this amounts to a significant
expense.

5. The additional time required for receiving employees to
sign for mail is an unnecessary expense item to the
recipient and, therefore, an authorization of first class
mail reduces expenses on both ends of the equation.
Service by -first class mail has been the norm for many years in
the federal procedure under Rule 5, Federal Rules of Civil
Procedure. It would appear that it has not presented any
significant problem and has worked well in the federal system.
It does not make good sense to me for anyone to suggest that the
lawyers of Texas are somehow less honmest or that the courts of
Texas are somehow less capable than those in the federal system.
I would not expect to see any greater incidence of dishomesty by
a sender in claiming it was sent when it was not or by a receiver
in claiming that it was not received when it was.

Perhaps there are other considerations which I have not
addressed. Perhaps there is more to this than I realize. In any
event, I felt it appropriate to bring this to the attention of
the court and of the Rules Committee in the hope that it might be
appropriately addressed. Thank you for your consideration of
these suggestions.

Very truly yours,

/

DON L. BAKER

DLB/1lg

00600113




Texas Rules of Civil Procedure
Rule 21la. Notice

Every notice - 'raquired by these rules jof pleading

subseguent to the original- complaint]; other than the citation to

be served upon the £filing of a cause of action and except as

‘otherwise expressly providéd in these rules, may be served by

delivering a copy of the notice or of the document to be served,

as the case may be, to the party to be served, or his duly

authorized agent, or his attorney of record, either in person or

by reéistered [first-class] mail to his last known address, or it
may be given in such other manner ag the court in its discretion
may direct. Service by mail shall be complete upon deposit of
the paper, enclosed in a postpaid, properly addressed wrapper, in
a post office or official depository ﬁnder the care and custody
of the United States Postal Service. Whenever a party has the
right or is required to do some act or take some proceedings
within a prescribed period after the service of a notice or other
paper upon him and the notice or paper is served upon him by
mail, three days shall be added to the prescribed period. It may
be served by a party to the suit or his attorney of record, or by
the proper sheriff, or constable, or by any oéher person
competent to testify. A written statement by an attorney of
record, or the return-of the officer, or the affidavit of any
other person showing service of a notice shall be prima facie

evidence of the fact of service. Nothing herein shall preclude

any party from offering proof that the notice or document was not

00000114



received, or, if service was by mail, that it was not received
within three days £from the date of deposit in a post office or
official depositéry.‘uhder:tthe care and custody of fhe United
States Postgl Service,.anq upé@ ‘SO findihg, the céurt may extend
the time fdr‘taking the actioh required of such party or grant
such other relief as it deems just. The provisions hereof
relating to the method of service of noticé are cumulative of all
other methods of service prescribed by these rules. Whea-+hese
rutes--provide -for--reotice-or--serviece-by--registered - mai-~--sueh

netice-or-service-may-atse—-be-had-by-certificd-matis
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RULE 22. COMMENCED BY PETITION

A civil suit in the district or county court shall be
commenced by petition filed in the office of the clerk. Filing

shall occur upon receipt by the «clerk of a pleading or

instrument delivered in hard-copy original, by hand or mail, or

by electronic transfer when the receipt is accompanied by full

payment of statutory filing fees, unless the filing 1is

requested pursuant to Rule 145 of these rules.
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RULE 22(a). ORIGINAL PLEADINGS

Where filed manually by hard-copy original, the clerk may

retain the hard copy as the original pleading or instrument, or

may transform the copy to a records library medium approved by

the Supreme Court. If the hard-copy original is transformed to

a fecords library medium, the hard-copy original may be

returned to the filing party, who shall be responsible to

retain the instrument until the case reaches final

disposition. The instrument as- stored by the clerk shall be

recognized as the original instrument for all court

proceedings. Where filed by electronic means, the

electronically transmitted instrument shall be the original

instrument for all court proceedings.
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RULE 45(e).

The signature of a party, the party's attorney, or

authorized agent shall be affixed to all instruments filed with

the district or county clerk as official court records.

Signature may be handwritten or, if filed electronically, by

personal identification number (PIN) code, specifically

identifying the party or attorney filing. Handwritten or PIN

code shall be recognized as original signatures for all rules

regarding signatures.
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RULE 71. MISNOMER OF PLEADINGS

When .a party has mistakenly designated any plea or
pleading, the court, if Jjustice so requireé, shall treat the
plea or pleading as if it had been properly designated.

Pleadings shall be docketed as originally filed and shall

remain identified as named, unless the court orders

redesignation. Upon court order filed with the clerk, the

clerk shall modify the docket and all other clerk records to

reflect redesignation.
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LAW OFFICES

SOULES 8 REED

800 MILAM BUILDINC « EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205
KENNETH W. ANDERSON TELEPHONE

KEITH M. BAKER (512) 224-9144
STEPHANIE A. BELBER

ROSERT E ETLINCER
PETER F CAZDA

REBA BENNETT KENNEDY
ROBERT D. REED

SUSAN D. REED

1EB C. SANFORD
SUZANNE LANCFORD SANFORD
HUCH L SCOTT, IR.
DAVID K. SERC!

SUSAN C. SHANK
LUTHER H. SOULES Il

W. W. TORREY January 12, 1987

Mr. Sam Sparks
Grambling and Mounce
P.O. Drawer 1977

El Paso, Texas 79950

Dear Sam:

Enclosed 1is a memorandum from frcem Eve Uieber of Ray Hardy's
office regarding a Prcoposed Rule 22a, Proposed Rule 45e and an
addition to existing Rule 71, Justice Wallace has regquested that
our Committee, as well as the COAJ, take a look at it.

Please drart, in proper form £for Committee consideraticn, an

appropriate Rule for submission to the Committee at our June
meeting.

As always, thank you for your keen attention to the business of
the Advisory Committee.

Very truly yours,

LHSIII/tat
enclosure

mEssEERxRTTEEEES

00C00120



C.

CHIEF JUSTICE
JOHN L. HILL

JUSTICES
SEARS McGEE
ROBERT M. CAMPBELL
FRANKLIN S. SPEARS
C.L. RAY
JAMES P. WALLACE
TED Z. ROBERTSON
WILLIAM W. KILGARLIN
RAUL A. GONZALEZ

Mr. Luther H. Soules, III, Chm. Professor J< Patrick HSZel, Chm.
Supreme Court Advisory Committee Administration of Justice Committee

THE SUPREME

P.O. BOX 12248

AUSTIN, TEXAS 78711

Soules, Cliffe & Reed
800 Milam Building
San Antonio, TX 78205

Dear Luke and Pat:

I am enclosing letters from Mr. Ray Hardy, District Clerk

.{: of Harris County, regarding:

- l L4

Please bring these matters to the attention of your respective

Consideration of adopting several State Rules to
delineate the following areas: Clarification of
Lead Counsel and Attorney of Record; Attorney
responsibility for the preparation and submission
of a Bill of Costs; and, Removal of the Filing of
All Depositions and Exhibits;

Request for Attorney
Signature. (Memo to

Texas Rules and Tex.
of filing to include
payment of statutory

in pleadings/instruments filed; Missing signatures and
misnamed documents (Memo to Ray Hardy from Eve Lieber,

with cover letter to

committees.

JPW:fw
CcC: Mr.

Ray Hardy, District Clerk

Harris County Courthouse
1307 San Jacinto

Houston, Texas 77002

L -

COURT OF TEXAS CLERK

CAPITOL STATION MARY M. WAKEFIELD

EXECUTIVE ASS'T.
WILLIAM L. WILLIS

ADMINISTRATIVE ASST.
MARY ANN DEFIBAUGH

December 1, 1986

University of Texas School of Law
727 E. . 26th Street
Austin, TX 78705

General Opinion on Facsimile
Ray Hardy from Eve Lieber).

Rev. Stat. art. 3927 Definition

electronic filing; Requisite
filing fees; Errors and omissions

Frank G. Jones).

Sincerely,

Q\,_

rre

Jéﬁes P. Wallace
Justice

60C00121
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RAY HARDY

DISTRICT CLERK
HOUSTON, TEXAS 77002

August 9, 1984

l A Mr. Frank G. Jones
‘ Member, Administration of Justice Committee
Fulbright & Jaworski
l Bank of the Southwest Building
Houston, Texas 77002

Dear Mr. Jones:

Enclosed is a =memo submitted to me by Eve Lieber concerning problems
related to the filing of pleadings end instruments without requisite
statutory filing fees paid st the time of delivery. Since modificstion of
Rule 22, Tex. R. Civ. P. is involved, the memo also includes proposals for

the changes necessary to provide for electronic filing allowed under Tex.
Rev. Stat. art. 29fF (Vernons Supp. 1984).

Proposed Rule 22a needs further modificstion; however, it should serve
n to show the need for an explanation of the effect of a records system which
allows the clerk to capture pleadings and/or instruments using a medium
. different from the hard copy original (traditionally filed and maintained
g8 official court records). There should slso be some explanation
l regarding the custody of the pleading or instrument if filed in hard copy,
and. a means by which the same can be entered of record if required.

Also enclosed is a mesmorandum froms ay office concerning the use of
facsimile signatures, specifically fscsimile stamp signatures on judgments.

This is included to provide insight into the issues surrounding the use of

any form of facsimile signature, and possible statutory limitations.

The third document is a study on a psperless court project conducted in

New Jersey that you may find interesting. I will continue to keep you

informed as my office gsthers more information on.electronic filing systems
in the courts..

Sincerely Yours,

Ray Hardy, District Clerk
Harris County, Texas
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RAY HARDY

DISTRICT CLERK
‘HOUSTON. TEXAS 77002

June 14, 1984

MEMO

10: Ray Hardy, District Clerk

FROM: Eve Liebe Research Analyst
SUBJECT: Texss Rules snd Tex. Rev. Stat. art. 3927

Definition of filing to include electronic filing

Requisite payment of statutory filing fees

Errors and omissions in pleadings/instruments filed
Misasing signstures and aisnamed documents

Two issues were submitted by this Qffice to the County Attorney for .
an Attorney General's Opinion in May, 1984:

(1) Whether the District Clerk of Harris County, upon receipt of

a file fros a transferring court shall assign and docket the
case before the filing fee is paid?

(2) ° How should a case from & transferring court be dismissed if
the filing fee is not paid?

Having reviewed the request for an Attorney Genersl's Opinion for
interpretetion of the conflict between Rule 89, Tex. Rev. Civ. P. and

Tex. Stat. Art. 3927 (Vernon's 1984), the following issues reaain
unanswered:

(3) Whether, upon receipt of s plesding for initial filing with
the district clerk, without filing fee or with insufficient
filing fee tendered, the clerk must file and docke! the csse
in accordence with Tex. R. Civ. P, 22 and 42, in
contradiction to Tex. Rev. Stat., art. 3927 (Yernons 1984)7

(&) Whether the district clerk must file and docket & plesding or
instrument which is incoeplete (e.g. missing exhibit, missing
sffidavit, no signeture or photocopy of original signsture)?

000060123
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. The first question is directly related to the issues addressed to
the Attorney General, except thst the issue regsrding Rule 89 desls with
pleadings trensferred after initis)l filing. The statute of limitstions
in such instances does not apply. ¥here the plesding is tendered for the
first time, 88 in issue (3) above, the statute of limitations is running.
The conflict lies in an interpretation of Rules 22, 142, lex. R. Civ. P.,
and Tex. Rev. Stat, art., 3927 (VYernons 1984). Rule 22 provides:

A civil suit in the district or county court shall be commenced
by a petition filed in the office of the clerk.

Source: Art. 1971 (repealed, Acts 1939, -46th Leg. p. 201, §1)

Rule 142, smended by order of March 31, 1941, provides:

The clerk may require from the plaintiff security for costs before
issuing any process, but shel)] file the petition snd enter the same
on the docket. No asttorney or other officer of the court shall be
surety in any cause pending in the court, except under specisal
leave of court., (emphasis added)

Source: Art. 2087 (repealed, Acts 1939, 46th Leg., p. 201 §1).

However, Tex. Rev. Stat. art. 3927, created in 1965, changed the

concept "security for costs”™ to constitute fees for services rendered in
processing, due and payable at the time of filing. The 1965 Act thereby
overruled Attorney General Dpinion 5-42 (1956), which interpreted art.
3927, Acts 1941, with minor changes thereafter. Article 3927 provides:

the clerks of the district courts shall receive the following fees
. for their services: (1) the fees in this subsection shall be due .

snd pevyeble, and shgll be psid st the time the Bsuit or sction is
filed.

The Texas Rules of Court fail to require payment-of st;tutory filing fees
st the time of initial filing, which payment is required under art. 3927.
¥here there is such conflict between stete rule and statute, under Const.

Art. 5§ 25, the rule must yield. See Also FEW v. CHARTER DAK FILE INS.,
463 S.W, 2d 424 (1971).

FILING DEFINED

In addition to the inclusion of requisite payment of stalutory
filing fees, 8 clear definition of filing is needed which will address
electronic filing of plesdings snd other instruments. Rule 22 provides:

A civil suit in the district or county court shall be commenced by
a petition filed in the office of the clerk.

Proposed Rule 22 would provide:

A civil suit i1n the district or county court shsll be commenced by

petition filed in the office of the clerk. Filing shall occur upon

00G00
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receipt by the clerk of s pleeding or instrument delivered by hand

or by wail in hsrd copy original, or by elecltronic transfer, upon
full payment of stestutory filing fees. .

Proposed Rule 228 would further provide:

¥here filed manuslly by hard copy original, the clerk may retain
the hard copy as the original plesding or instrument, or may
transform the document to & records library medium approved by the
Supreme Court, The hard copy filed may be returned to the party
filing, who shall be responsible to retain the instrument until the
case reaches final disposition, The instrument as stored by the

clerk shall be recognized as the original instrument for all court
proceedings.

Xhere filed by electronic means, the electronically transmitted
instrument shall be the original instrument for gl] court
proceedings.

OMISSIONS AND IMPROPER IDENTIFICATION OF PLEADINGS —_—
AND INSTRUMENTS FILED

The second issue addressed refers to omissions in instruments
filed., There is np statutory guideline or state rule defining the
district clerk's responsibility to insure the correctness of pleadings.
With regsrd to signed pleadings or instruments filed,Rules 45(c¢), 57, 78
and 83 Tex, R. Civ. P. require indorsement by the sttorney or party
filing. Rule 45(d) lex. R. Civ. P., requires:

Pleadings in the district and county courts shall...

be in writing, signed by the party or his sttorney, and
be filed with the clerk. ’

Rule 57 Tex R. Civ. P, provides:

Every pleading of a party represented by an attorney shall be
signed by at least one attorney of record in his individual nawme,
with his State Bar of lexas identification number, sddress, and
telephone number. A party not represented by sn attorney shall
sign his plesdings; state his sddress and telephone number.

Similarly, Rules 78 and 83 Tex. R. Civ. P. require indorsement of
pleadings and answers, There is no direction as to whether the district
clerk must accept or reject a plesding or other instrument unsigned st
the time of filing. This is particularly important where such instrument
directs the clerk to issue service of process. In acdition, the rules
are silent as to whether & photocopy of an original signsture shall
constitute an original signature for purposes of filing, and whether the
clerk shall sccept or reject such photocopied signature if the instrument
is one which does not direct the clerk to issue service of process.

- . 0 a II- I‘I' -G e G I S B e
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It is recommended that the following proposed Rule 45(e) be edopted in
order to define signsture wherfe a pleeding or

instrument 1is
electronicslly filed.

The signature of 8 party, his sttorney, or suthorized egent shall
be affixed to all instrumente filed with the district or county

clerk 89 officiel court records. Signeture may be handwritten, or

if filed electronicelly, by personal identificstion number (PIN)
code specifically identifying the party or attorney filing. Hendwritten

or P.I1.N. code s8hall be recognized as originsl signature for all rules
regarding signatures,

finslly, there is no direction regarding whether the clerk is to
docket pleadings wmisnamed, such as a second emended original petition

filed where no first amended originsl petition hes been filed. Rule 71
lex. R. Civ, P. provides:

When a party has mistakenly designated any plea or pleading,
coutt, if justice so requires, shall treat the plea or pleading
as if it hsd been properly designated.

the

[t is recommended that an addition to this rule provide:

Pleadings shall be docketed as originally filed, end shall remain
identified as named unless the court sllows redesignation. Upon
order granted and filed with the clerk, the clerk shall modify the
docket and other clerk records to reflect such change.

cc: Mr. Hank Husky, Chief Deputy District Clerk

Mrs. Dorothy Phillips, Manager, Support Systems
Ms. Ella Tyler, Assistant County Attorney
Mr., Frank G. Jones, Fulbright & Jaworski ;
Member, State Bar Administration of Justice Committee
H:.fCharles Hampton, Staff Counsel, Supreme Court of Texas

¢0C00136



LAW OFFICES

SOULES, REED & BUTTS

800 MILAM BUILDINC « EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

KENNETH W. ANDERSON : TELEPHONE

KEITH M. BAKER (512) 224-9144
STEPHANIE A. BELBER '

CHARLES D. BUTTS TELECOPIER

ROBERT E. ETLINGER (512) 224-7073

PETER f. CAZDA

REBA BENNETT KENNEDY
DONALD | MACH

ROBERT D. REED

1EB C. SANFORD

SUZANNE LANCFORD SANFORD
HUCH L SCOTT, IR.

DAVID K. SERCI

SUSAN C. SHANK

LUTHER H. SOULES 11

W. W, TORREY

May 5, 1987

Mr. Sam Sparks

Grambling and Mounce

P.O0. Drawer 1977

El Paso, Texas 79950-1977

RE: Rule 1l66a

Dear Sam:

Enclosed is a copy of a current report and a "news and comments"
article from the BNA Civil Trial Manual that I felt might be of

interest to the Ccmmittee. I have included the current report in
our June agenda. : -

Very truly yours,

ﬂgq%nﬁf?;. séﬁ%ggxﬁii?~

LHSIII/tat
encl/as
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MnammamBRnm®BA =R TRIAL PRACTICE SE/#/ES

BNA CIVIL
TRIAL MANUAL

s B June 4, 1988
( CURRENT REPORTS

HEARING ON SUMMARY JUDGMENT LAWYER SUED TO KEEP TEST QUIET
MAY EVOLVE INTO BENCH TRIAL WINj $5.2 M FOR ABUSE OF PROCESS

Parties impliedly may consent to a partial An jattorney member of the California
bench trial on a motion for summary judg- Building Standards Commission and coun-
ment, the Seventh Circuit holds. Defendant sel tg the California Pipe Trades Council
obtained a Rule 43(e) hearing on a sum- sent/test results of plastic pipes manufac-
mary judgment motion. Implied consent turgd by Sheil Qil Co. to the state housing
was found in plaintiff’s failure to object and agéncy revealing the pipes’ carcinogenic
presentation of evidence. (Page 200) akeup. Shell unsuccesstully sued the at-
torney to bar disclosure, and is now ordered

U.S. WON'T HEAR BHOPAL CASES: by a California jury to pay the lawyer $5.2
FORUM NON CONVENIENS APPEIED milliofi for abuse of process. (Page 204)

not the Uni S, is the appro-  MOTHER OF CHILD SHOT BY POLICE

priate forum for resolving thousands of tox- SETTLES WITH CITY FOR $350,000
ic chemical accident claims arising out of ’

the 1984 Bhopal disaster. But dismissal is A police officer, responding to a missing
conditioned on Union Carbide’s agreement  persons call, believed a child’s toy gun was
to satisfy any judgment rendered by an real and, seeing only the silhouette of a
Indian court and, if applicable, upheld by person pointing a gun, shot and killed the
an Indian appellate court provided the Indi- child. Now, the municipality has settled
an judgment comports with minimal due with the five-yearold’s mother for
process requirements. (Page 195) $350,000. (Page 207)

DON'T FORGET THE EXPERT, TAMPON MANUFACTURER
NY COURT TELLS AMNESIACS WINS TOXIC SHOCK CASE

Amnesiac plaintiffs often obtain a special A Michigan jury has cleared Johnson &
instruction lowering their burden of proof. Johnson of liability for the death of @wom-
But the New York Court of Appeals holds an who used both Johnson & Johnson and
that before an alleged amnesiac gets the Rely tampons. The defense argued that the
instruction, expert testimony must establish  woman’s death stemmed from gail bladder
the fact of amnesia and its connection with  infections and a heart ailment and that, if
the accident. (Page 199) there was toxic shock, it was caused by Rely
tampons. (Page 207)
FORENSIC CROSS-EXAMINATION
FEATURED AT ABA INSTITUTE JUDGES TURN MORE FREQUENTLY
- .. TO STIFF MONETARY SANCTIONS
The capabilities, and the limits, of mag-

netic tape analysis were tested during a A trilogy of recent federal cases highlight
mock cross-examination held as part of the the increasing willingness of courts to im-
ABA’s Fifth Institute on Litigation in Avi- pose five and six-digit sanctions on attorneys
ation. The exercise pitted three experienced and their clients. The cases involved sanc-
aviation litigators against a savvy FBI audio  tions ranging from $42,000 to $1.4 million.
tape analyst. (Page 211) (Page 209)

‘Copyright ® 1986 The Bureau of National Affairs, Inc.
0-87179-486-1/86/$0+.50
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The defense, représented by Robert Ker-
rigan and David Gontar, argued Zerengue
was negligent in leaving the hotel at 3 a.m.
without finding someone — a guard or her
acquaintance Alan — to get her a taxi. The
defense presented a security supervisor who
said he was on duty that night but did not
see Zerengue. The hotel also claimed that
signs on the door warned that one could not
reenter, but Zerengue testified that she saw
no such sign facing the inside. The hotel
had locked five of the Claiborne Street
doors, leaving two as emergency exits, a
special procedure for Mardi Gras to keep
outsiders from entering the hotel.

The plaintiff argued the procedure was
inadequate to protect hotel guests since
there was no guard in the lobby and there-
fore nothing to prevent an outsider. from
entering when a guest exited.

— . T—
" \‘\
= B

Zerengue also brought a strict liability
claim, asserting the door was defective as an
emergency exit since it had no alarm or
signs informing guests not to use it to exit.
There had been one rape at the hotel at a
time when it was an apartment house, and
the plaintiff presented statistics of other
crimes, including auto thefts and pickpock- -
eting, to show that the hotel was in a high
crime area.

The jury found $300.000 in damages,
apportioning the award 80 percent, or
$240,000, for the negligence claims and 20
percent, or $60,000, for the strict liability
claim. The $240,000 award will be reduced
by 30 percent for Zerengue's contributory
negligence. The defense moved for remitti-
tur, a new trial, and judgment notwith-
standing the verdict.

(Zerengue v. Delta Towers, USDC EDLa,
3/21/86)

NEWS AND COMMENTS

//A>
COURT TOLD TIME TO CHANGE

~ SUMMARY JUDGMENT STANDARD

“This case comes down to the question of
what kind of [evidentiary] support is suffi-
cient to win summary judgment,” reckoned
Leland S. Van Koten in urging the Supreme
Court to reverse Catrett v. Johns-Manville

mms, CA7. 2 BNA CivTrMan 71,

2/18/8%, Posner, J.

Van Koten urged the Court to “harmo- -
nize” the summary judgment rules with the
burden Of proof at trial. noting that this
would Have the ‘“‘salutary effect” of permit-
ting-district courts to better control their

Sales Corp., 756 F2d 181, 1 BNA CivTr—-dockets and whittle down the issues. The

Man 134 (CADC 1985), cert. granted sub
no trett, 106 SCt 342
(1985). Van Koten, in his April 1 argument,
warned that to affirm the D.C. Circuit's
decision would have a “chilling effect on the
willingness of district courts to grant sum-
mary judgment.”

The D.C. Circuit held that the asbestos
manufacturer’'s summary judgment papers
were “patently defective on their face™ be-
cause the manufacturer, instead of offering
its own evidence. merely pointed to plain-
1iff’s alleged failure to produce evidence of
product identification. The panel. over a
dissent by Judge Robert H. Bork, ruied that
under these circumstances the plaintiff need
not come forward with evidence to oppose
the manufacturer's motion. The Fifth Cir-
cuit has rejected this approach and en-
dorsed Judge Bork’s dissent. Fonrenot v.
Upjohn Co.. CAS. 2 BNA CivTrMan 6.
1/17/86. Rubin, J., and the Seventh Circuit
has suggested that it agrees with Bork and
the Fifth Circuit, American Nurses' Ass'n

D.C. Circuit’s decision. according to Van
Koten, allows a nonmovant to bar summary
judgment without making any evidentiary
showing.

In plaintiff’s brief before the Court,-coun-
sel Pau]l March Smith pointed out that the
1963 Amendments to Rule 56 resolved the
issue of whether a nonmoving party, in
responding to the evidentiary showing of a
moving party, could rely simply on allega-
tions made in the pleading. The amend-
ment, wrote March, made it clear that a
party must meet the opponent’s evidence
with some evidence of his own. “But it never
even occurred to anyone at the time that a
nonmoving party might be required to make
an evidentiary showing where the moving
party had not done so.”

But Smith told the justices during argu-
ment that while the manufacturer’s exclu-
sive reliance on the record might have been
appropriate if the record were “devoid of
evidence,” the record here adequately ap-
prised the manufacturer of plaintiff's case.

0-87179-486-1/86/$0+.50
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Asked by Justice White whether plaintiff
nevertheless was defending a rule allowing
nonmoving parties to hold their evidence
until trial, Smith hedged, but added that
the plaintiff should at least have some time
o “show something.”

PlaintifPs Showing .

The justices asked a battery of questions
about the substance of plainuff’s discovery
responses. Justice White asked Smith to
identify the interrogatory responses going to
product identification. Justice O’Connor ob-
served that these responses gave only a
witness's name and address. Smith replied
that other materials. submitted in opposi-
tion to the manufacturer's summary judg-
ment motion or in supplemental discovery
responses, showed the witness's knowledge.
Smith suggested that the manufacturer
could have deposed the witness or contra-
dicted the witness’s allegations. All the in-
formation was given, argued Smith, “albeit
not in interrogatory form.”

The manufacturer, Smith contended. had
two options: attack the sufficiency of plain-
tiff's-case or marshal its own affirmative
evidence. “You need more than the attor-
ney’s assertion” to win summary judgment,
argued Smith.

In his brief. Smith attacked the manufac-
turer's  “lack of access argument.”
“[W]here the defendant lacks access to di-
rect evidence to refute a plaintiff’s claim, he
can use discovery to force the plaintiff to
reveal the facts and evidence on which he
plans to rely at trial. This information, in
turn, can provide the basis for a proper
motion for summary judgment. In some
cases, the defendant can simply rely on the
plaintifi’s responses and argue that the
plaintiff’s proposed trial evidence is insuffi-
cient to prove the case as a matter of law. In
other cases, he may choose to depose the
plaintif©s witnesses to test their actual
knowledge of the relevant facts. Or he may
be able to respond to the plaintiff"s prospec-
tive case with affidavits or documents of his
own that undermine the purported sxgmﬁ-
cance of the plaintiff’s evidence.”

The D.C. Circuit, however, wrote that

*[s}ince Celotex offered no evidence, we
need not and do not speculate as to what
showing would have been adequate to meet
Celotex’s burden.”

Amici Argue Cost and Delay

_ The Motor Vehicle Manufacturers Asso-
ciation, a trade organization whose member

0-87179-486-1/86/$0+.50

companies build over 99 percent of all mo-
tor vehicles produced in the United States,
and the Product Liability Advisory Council,
a nonprofit industry corporation, told the
court, as amici curiae, that “[t]o deny a
defendant summary judgment under these
circumstances is to unfairly expose it to
needless expense and consequent settlement
extortion. Even groundless suits cost money
to defend and therefore have a nuisance
value if they cannot be disposed of by a
speedy and inexpensive pretrial motion. The
costs are not, of course, borne solely by the
individual defendant. Ultimatelv. they are
borne by insurers or by consumers to whom
the increased costs are passed on.”

In 1983, noted amici, over $33 billion was
spent on legal services, an increase in real
terms of 58.6 percent in ope decade. Legal
fees, lost management time, delay and un-
certainty, lost opportunities, and destroyed
business relationships all are part of the
escalating price of civil justice.

Amici also contended that the * potentxal
of the federal rules to expedite judicial busi-
ness will never be achieved . .. if appellate
courts deprive district courts of discretion to
terminate meritless litigation.” A 1977
study of Rule 56 showed that only I.5
percent of the federal caseload was resolved
through summary judgment. This shows “a
restraint that approaches paralysis,” and
the D.C. Circuit’s opinion, contended amici,
* can only serve to deter effective use of this
vital tool.”

DEFINITION OF STRICT LIABILITY
PROVES ELUSIVE, CONFEREES TOLD.

CHICAGO — (By a BNA Staff Corre-
spondent) — The courts have been “strug-
gling” for the last 10 years to distinguish
between strict liability and negligence in
design defect and warning cases, Sheila L.
Birnbaum of the New York University Law
School told lawyers March 21 at the two-
-day 1986 National Conference of Products
Liability Law, sponsored by the National
Practice Institute,

The NYU professor, who also is of coun-
sel to the New York law firm of Skadden.
Arps, Slate, Meagher & Flom, surveyed
recent product liability decisions for the
group.

In a negligence claim, the plaintiff must
prove that the defendant knew or should
have known of the defect, while under strict
liability, most courts will presume knowl-
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SOULES, REED & BUTTS

800 MILAM BUILDINC * EAST TRAVIS AT SOLEDAD
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KENNETH W. ANDERSON
KEITH M. BAKER

TELEPHONE

(512) 224-9i44
STEPHANIE A. BELBER ’ - . )
CHARLES D. BUTTS ] . - - . - TELECOPIER
ROBERT E. ETLINCER - . T i (512) 224-7073

PETER F. CAZDA B -
REBA BENNETT KENNEDY ’ g
DONALD J. MACH

ROBERT D. REED

SUZANNE LANCFORD SANFORD
HUCH L SCOTT, IR.

DAVID K. SERCI

SUSAN C. SHANK

LUTHER H. SOULES Il

W. W. TORREY

June 8, 1987

Mr. Sam Sparks

Grambling and Mounce

P.0. Drawer 1977

El Paso, Texas 79950-1977

RE: Proposed Changes to Rules 2la and 72
Texas Rules of Civil Procedure

Dear Sam:

Enclosed is a letter from Don L. Baker suggesting changes to
Rules 2la and 72.

In the interest of time, I have drafted up proposed rules and am

enclosing them, along with a copy of Federal Rule 5, to which Mr.
Baker references.

Please look these over and, if you are unable to get a written

report to me, be prepared to give an oral report at our June
meeting.

Very truly yours,

/e —
ER H. SOULES III

LHSIII/tat
encl/as

--—---‘--_-
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‘The ambiguity can be resolved by specific amendments ~

1o Rales 4(d)(7) and 4(e), but the Committee is of the view
:i.at chere is no reason why Rule 4(c) should not generally
.iathorize service of process in all cases by anyone autho-
rized to make service in the courts of general jurisdiction
..i the state in which the district court is held or in which
‘»rvice is made. The marshal continues to be the obvious,
nlvays effective officer for service of process.

EprroriaL Notes
Lffective Date of 1983 Amendment. Amendment by
ivhl. 97-462 effective 45 days after Jan. 12, 1983, see
-euon 4 of Pub.L. 97462, set out as an Effective Date of
;-3 Amendment note under section 2071 of this title.

“Tuie 5. Service and Filing of Pleadings and

Other Papers

1) Service: When Required. Except as other-
wixe provided in these rules, every order required
ot s terms to be served, every pleading subse-
;aent to the original complaint unless the court
erwise orders because of numerous defendants,
rv paper reiating to discovery reguired to be
.mad upon a party unless the court otherwise
XS, every written motion other than one which
nuy be heard ex parte, and every written notice,
-ppearance, demand. offer of judgment, designation
ot vecord on appeal, and similar paper shall be
-wrved upon each of the parties. No service need be
vage on parties in default for failure to appear
«cent that pleadings asserting new or additional
nims for relief against them shall be served upon
wiem in the manner provided for service of sum-
mons in Rule 4.

In an action begun by seizure of property, in

. which no person need be or is named as defendant,

any service required to be made prior to the filing

of an answer, claim, or appearance shall be made.

upon the person having custody or possession of the
property at the time of its seizure.

(b) Same: How Made. Whenever under these
rules service is required or permitted to be made
upon a party represented by an attorney the service
shall be made upon the attorney unless service upon
the party himself is ordered by the court. Service
upon the attorney or upon a party shall be made by
delivering a copy to him or by mailing it to him at
his last known address or. if no address is known,
by leaving it with the clerk of the court. Delivery
of a copy within this rule means: handing it to the
attorney or to the party; or leaving it at his office
with his clerk or other person in charge thereof: or,
if there is no one in charge, leaving it in a conspic-
uous place therein; or, if the office is closed or the
person to be served has no office, leaving it at his
dwellingr house or usual place of abode with some

" person of suitable age and discretion then residing

therein. Service by mail is complete upon mailing.

COMMENCEMENT OF ACTION, ETC.

. (€) Same: Numerous Defendants. In any action
in which there are unusually large numbers of
defendants, the court, upon motion or of its own
initiative, may order that service of the pleadings of
the defendants and replies thereto need not be made
as between the defendants and that any cross-claim,
counterclaim, or matter constituting an avoidance or
affirmative defense contained therein shall be
deemed to be denied or avoided by alil other parties
and that the filing of any such pleading and service
thereof upon the plaintiff constitutes due notice of
it to the parties. A copy of every such order shall
be served upon the parties in such manner and form
as the court directs.

(d) Filing. All papers after the complaint re-
quired to be served upon a party shall be filed with
the court either before service or within a reason-
able time thereafter, but the court may on motion of
a party or on its own initiative order that deposi-
tions upon oral examination and interrogatories,
requests for documents, requests for admission, and
answers and responses thereto not be filed unless
on order of the court or for use in the proceeding.

(e) Filing With the Court Defined. The filing of
pleadings and other papers with the court as re-
quired by these rules shall be made by filing them
with the clerk of the court, except that the judge
may permit the papers to be filed with him, in which
event he shall note thereon the filing date and
forthwith transmit them to the office of the clerk.

(As amended Jan. 21, 1963, eff. July 1, 1963; Mar. 30,
1970, eff. July 1, 1970; Apr. 29, 1980, eff. Aug. 1, 1980.)

NOTES OF ADVISORY COMMITTEE ON RULES

Note to Subdivisions (a) and (b). Compare 2 Minn.
Stat. (1927) §§ 9240, 9241, 9242; N.Y.C.P.A. (1937) §§ 163,
164 and N.Y.R.C.P. (1937) Rules 20, 21; 2 Wash.Rev.Stat.
Ann. (Remington, 1932) §§ 244-249.

Note to Subdivision (d). Compare the present practice
under former Equity Rule 12 (Issue of Subpoena—Time
for Answer).

1963 AMENDMENT

The words “affected thereby,” stricken out by the
amendment, introduced a problem of interpretation. See 1
Barron & Holtzoff, Federal Practice & Procedure 760-61
(Wright ed. 1960). The amendment eliminates this diffi-
culty and promotes full exchange of information among
the parties by requiring service of papers on ail the parties
to the action, except as otherwise provided in the rules.
See also subdivision (¢) of Rule 5. So, for example, a
third-party defendant is required to serve his answer to
the third-party complaint not only upon the defendant but
also upon the plaintiff. See amended Form 22-A and the
Advisory Committee's Note thereto.

As to the method of serving papers upon a party whose
address is unknown. see Rule 3(b).

Rule 5

Compiete Annotation Materials, see Title 28 U.S.C.A.

25 ‘
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CHIEF JUSTICE THE SUPREME COURT OF TEXAS QLERK
JOHN L. HILL PO. BOX 12248 CAPITOLSTATION MARY M. WAKEFIELD
JUSTICES AUSTIN, TEXAS 78711 EXECUTIVE ASS'T..
ROBERT M. CAMPBELL WILLIAM L. WILLIS
CLRAY > SPEARS ADMINISTRATIVE ASST.
JAMES P. WALLACE : MARY ANN DEFIBAUGH

TED Z. ROBERTSON
WILLIAM W. KILGARLIN
RALUL A. GONZALEZ
OSCAR H. MALUZY

June 4, 1987

Mr. Luther H. Soules, III, Chairman

Supreme Court Advisory Committee

Soules, Reed & Butts ,
800 Milam Building A
San Antonio, Tx 78205

Professor J. Patrick Hazel, Chairman
Administration of Justice Committee
University of Texas School of Law
727 E. 26th Street

gustin, Tx 78705

—

Re: Tex. R. Civ. P. 21la and 72

Dear Luke and Pat:

I am enclosing a letter from Mr. Don L. Baker, suggesting
a change to Tex. R. Civ. P. 21la and 72.

Will you please place these matters on your Agenda for the
next meeting so that they might be given consideration in due

course.
Sincerely,
—
J QS’?? Wallace
Egstice
JPW:fw
Enclosure

ccC: Mr. Don L. Baker

Law QOffices of Baker & Price
812 San Antonio, Suite 400 00000133
Austin, Tx 78701-2223

Q% -

—
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Law witlice

of IBalker &P

May 19, 1987

Honorable James P. Wallace : R
Justice, Supreme Court of Texas

Supreme. Court Building

Austin, TX 78711

Re: Texas Rules of Civil Procedure 2la and 72

Dear Justice Wallace:

There appears to be a hiatus in the application of these two
Rules relating to service of pleadings and notices. It's been my
observation that for several years, the actual practice has
varied significantly from place to place, from lawyer to lawyer,
from case to case, and from the actual language of the Rules.
Most of the time, it has not beemn a practical problem, but there
have been some recent rulings in local trial courts which have
brought the problem into focus. -

The specific language of Rule 72 deals with pleadings, pleas and
motions, but does not specifically address, deal with or define a
"notice". Rule 72 authorizes service by mail, but does not
specify whether the mail is to be first class or not, certified
or not, registered or not.

Rule 2la specifically deals with "notice", the subject matter of
the Rule being defined in the first phrase as "Every notice
required by these Rules, . . .". Rule 2la does not appear to
control pleadings, motions and pleas.  Rule 2la provides for mail
to be either by certified or registered mail, thus by implication
precluding the first class mail. The Rule, however, does allow
service in any other manner as the trial ceourt may direct in its
discretion, which presumably would clearly include first class
mail.

For many years, it has been a2 widespread custom to send copies of
pleadings to other parties and counsel in a case by first class
mail. This is because first class mail is much less exzpensive,
much less troublesome to the sender, much less troublesome to the
receiver, and normally makes for better actual notice than the
restricted delivery mail. However, it now appears that it is
being argued locally that if a notice of setting for hearing on a
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motion .or pleading is included in the same document, then it is
required to be sent by certified mail. Strangely enough, since
Rule 2la does not apply to pleadings and there does not appear to l
be any other rule which expressly requires sending of a notice of
a setting, it appears loglcally arguable that Rule 2la doesn't
apply to anything. If there is a rule which says that a party l
must give notice to all other parties of each setting for hearing
on a2 motion, I have not found that rule. Of course, we have done
that for years, as have other attormneys. ‘

In order to make the rules fit together logically, it would be my
suggestion that approprlate language be used to amend these rules
to provide that it is the responsibility of the moving party or
the party filing any document with the court to send a copy to
all other parties or their attorney of record. I suggest that
the requirement also be expressly made that notice of any hearing
or settlng obtained or requested by any party similarly be sent.

Further, I suggest that the standard method of sending be by
first class mail without the requirement of certified
registered mail unless the court shall order otherwise in a’ ngen
case. The reasons for suggesting that first class mail is a
better method include:

1. Actual receipt and actual knowledge of the contents are
much more likely with first class mail than with certified
mail because first class mail is delivered whether anyone l
chooses to signm for it or not. Actual knowledge is more
likely by first class mail because there are many people who
still believe the untrue folk wisdom that if you don't sign .
for the certified mail, themn you are not on notice of and
not bound by the contents of it. This means there are lots

of folks who simply fail or refuse to sign for certified or
registered mail.

2. Notice and knowledge will be received more quickly
because there is no need to make a separate subsequent trip
to the post office to obtain mail and sign for it since
first class mail will be left at the address intended. It
is increasingly the case that both spouses are employed
outside the home and where notice is sent to a residential .
address, it 1s a large burden on people to take off work
during the hours of the day when the post office is open and

go to the post office to claim and sign for receiptable l
mail.
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3 Where mail is going to law offices, the same may
occasionally be true and even if not directly applicable, it
is less trouble in the recipient's office to receive mail
without the necessity of filling out extra forms and signing
receipts to get the mail,.

4. Expense to the sender is lessened because first class
mail can normally be sent for 22 cents, whereas it will cost
several times that much to send it by certified or
registered mail. When a law office 1s sending hundreds of
pieces of mail of this nature, this amounts to a significant
expense.

5. The additional time required for receiving employees to
sign for mail is an unnecessary expense item to the
recipient and, therefore, an authorization of first class
mail reduces expenses on both ends of the equation.
Service by -first class mail has been the norm for many years in
the federal procedure - under Rule 5, PFederal Rules of Civil
Procedure. It would appear that it has not presented any
significant problem and has worked well in the federal system.
It does not make good sense to me for anyone to suggest that the
lavyers of Texas are somehow less homnest or that the courts of
Texas are somehow less capable tham those in the federal system.
I would not expect to see any greater incidence of dishonmesty by
a sender in claiming it was sent when it was not or by a receiver
in claiming that it was not recdeived when it was.

Perhaps there are other considerations which I have not
addressed. Perhaps there is more to this tham I realize. Imn any
event, I felt it appropriate to bring this to the attenmtion of
the court and of the Rules Committee in the hope that it might be
appropriately addressed. Thank you for your consideratiomn of -
these suggestions.

Very truly yours,

DON L. BAKER

DLB/1lg
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Texas Rules of Civil Procedure

Rule 72. Filing éleédings; Copy. Delivered to: All Parties or
Attorneys -

Whenever any party files, or asks leave to file any plead-
ing, plea, or motion of any character which is not by law or by

these rules required to be served upon the adverse party, he

shall at the same time either deliver or mail [by first-class

mail] to the adverse party or their attorney(s) of record a copy
of such pleading, plea or motion. The attorney or authorized
representative of such attorney, shall certify to the court on
the filed pleading in writing over his personal signature, that
he has complied with the proﬁisions of this rule.> If there is
more than one adverse party and the adverse parties are repre-

sented by different attorneys, one copy of such pleading shall be

delivered or mailed [by first-class mail] to each attorney
representing the adverse parties, but a firm of attorneys
associated in the case shall count as one. Not more than four
copies of any pleading, plea, or motion shall be required to be
furnished to adverse parties, and if there be more than four
adverse parties, four copies of such pleading shall Be deposited
with the clerk of court, and the party £filing them, or asking
leave to £file them, shall inform all adverse parties or their
- attorneys of record that such copigs have been deposited with the
clerk. The copies shall be delivered by the clerk to the first

four applicants entitled thereto, and in such case no copies

00600137
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shall be required to be. mailed or delivered to the adverse
parties or their attorneys by the Aatforney thus f£filing the
pleading. After - a- copy;“of_ a pleadiné is furqiéﬁed to an
attorney, he cahnot redﬁi;g another éopy?of the séme pleading to

be furnished to him.
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RULE 57. SIGNING OF PLEADINGS

Every pleading of a party represented by an attorney shall
be signed by at least one attorney of record in his individual
name, with his State Bar of Texas identification number,
address and telephone number. A party not represented by an
attorney shall sign his pleadings, state his address and

telephone number. The signature of an attorney or party

constitutes a certificate that he has read the pleading, motion

or other paper; that, to the best of his knowledge, information

and belief, formed after reasonable inquiry, it is well

grounded in fact and is warranted by existing law or a

good-faith argument for the extension, modification, or

reversal of any existing law, and that it is not interposed for

any improper purpose, such as to harrass or to cause

unnecessary delay or needless increase in the cost of

litigation.
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RULE 85. ORIGINAL ANSWER AND AMENDMENTS

The original answer may consist of motions to transfer
venue, pleas to the Jjurisdiction, in abatehent or any other
dilatory pleas; of special exceptions, of general denial, and
any defense by way of avoidance or estoppel, and it may present
cross—action, which to that extent will place defendant in the
attitude of a plaintiff. Matters in avoidance and estoppel may
be stated together, or 1in several special pleas, each
presenting a distinct defense, and numbered so as to admit of

separate issues to be formed on them. Before one hundred and

twenty days after the dispbsition of any motions to transfer,

pleas to the jurisdiction, pleas in abatement or other dilatory

pleas, or of determination of special exceptions, the defendant

shall file an amended answer and shall state in short and plain

terms his defenses to each claim asserted and shall admit or

deny the averments on which the adverse party relies. If the

defendant is without knowledge or information sufficient to

form a belief as to the truth of an averment, he shall so state

and this has the effect of denial. Denials shall fairly meet

the substance of the averments denied. When a pleader intends

in good faith to deny only a part or a qualification of an

averment, he shall specify so much of it as true and material

and shall deny only the remainder.
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LAW OFFICES

SOULES & REED

800 MILAM BUILDING « EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

KENNETH W ANDERSON
KEITH M BAKER
STEPHANIE A. BELBER
ROBERT E ETLINCER
PETER F. CAZDA

REBA BENNETT KENNEDY
ROBERT D. REED

SUSAN D. REED

JEB C. SANFORD
SUZANNE LANCFORD SANFORD
HUCH L SCOTT. IR.
DAVID K. SERCI

SUSAN C. SHANK
LUTHER H. SOULES i1l

W W TORREY

TELEPHONE
(512) 224-9144

February 6, 1987

Mr., Sam Sparks
Grambling and Mounce
P.0O. Drawer 1977

El Paso, Texas 79950

Dear Sam:

Enclosed is a letter from Alwin E. Pape, Jr., regarding proposed
changes to Rules 57, 83, 84, and 85.

Please draft, in proper form for Committee consideration, an

appropriate Rule for submission to the Committee at our June
meeting.

As always, thank you for your keen attention to the business of
the Advisory Comnittee.

Very truly yogars,

4

H./ SOULLS III

THSIII/tat
enclosure
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CHIEF JUSTICE THE SUPREME COURT O'F TEXAS CLERK
JOHNL HIL PO. BOX 12248 CAPITOL STATION MARY M. WAKEFIELD
JUSTICES AUSTIN, TEXAS 78711 EXECUTIVE ASS'T,
ROBERT M. CAMPBELL WILLIAM L. WILLIS
FRANKLIN S. SPEARS
C.L. RAY ADMINISTRATIVE ASS'T.
JAMES P. WALLACE ’ MARY ANN DEFIBAUGH

TED Z ROBERTSON
WILLIAM W. KILGARLIN
RAUL A GONZALEZ
OSCAR H. MAUZY

February 5, 1987

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules, Cliffe & Reed

800 Milam Building

San Antonio, TX 78205

/’—_\

-

N
Professor J. Patrick Hazel, Chairman
Administration of Justice Committee’
University of Texas School of Law
. 727 E. 26th Street
“Austiny TX 78705

Re: Tex. R. Civ. P. 57.

Dear Luke and Pat:

I am enclosing a suggested amendment to the above rule
received from Alwin E. Pape, Jr., of Seguin.

May I suggest that this matter be placed on our next

Agenda.
Sincerely,
/
mes P. Wallace
ustice
JPW:fw
Enclosure
¢c: Mr.Alwin E. Pape, Jr.
Moore And Pape
' Attorneys at Law
P. O. Box 590
Seguin, Tx 78156-0590 00600142



/12.14 - MOORE AND PAPE
ATTORNEYS AT LAW
434 N. TRAVIS STREET
P. O. BOX 590
SEGUIN, TEXAS 78156-0590
FRED J. MOORE February 3, 1987 AREA CODE 512
ALWIN E. PAPE, JR. : 379-4962

CHRISTOPHER H. MOORE

James Wallace, Justice
Supreme Court Building
P. O. Box 12248
Austin, Texas 787.1

I have been aware of the Court's amendments to the Rules of Civil
Procedure attempting to speed up disposition of cases. Your
efforts have been mainly in the summary judgment and discovery
areas. I would suggest that the Court is attacking the problem
from the wrong direction. I prorose that amendments to the Rules
of Civil Procedure be made in two (2) areas.

First, Rule 57, Signing of Pleadings, should be amended along the

lines of Federal Rule 11, which provides in part:
"The signature of an attorney or party constitutes a
certificate by him that he has read the pleading, motion, or
other paper; that to the best of his knowledge, information,
and belief formed after reasonable inquiry it 1is well
grounded in fact and is warranted by existing law or a good
faith argument for the extension, modification, or reversal
of existing law, and that it is not interposed for any
improper purpose, such as to harass or to cause unnecessary
delay or needless increase in the cost of litigation."

Federal Rule 1l is longer, with provisions for penalties and
striking cf pleadings.. In my opinion, this rule change is long
overdue, and might 1lessen the "games" which are played by
attorneys. ’

.The second area which needs to be addressed is the answer aspect
of the Texas Rules of Civil Procedure (Rules 83, 84 and 85). At
Some time after a defendant has answered (120 days for example),
the defendant should be required to file an amended answer along
the lines of Federal Rule 8(b), which provides in part:
"A party shall state in short and plain terms his defenses
to each claiw asserted and shall admit or deny the averments
on which the adverse partv relies. If he 1is without
knowledge or information sufficient to form a belief as to
the truth of an averment, he shall so state and this has the
eifect of denial. Denials shall fairly meet the substance
of the averments desni=4. When a pleader 1intends in gcod
faith to deny only a part or a qualification of an averment,
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James Wallace, Justice
February 3, 1987
Page Two

he shall specify so much of it as is true and material and
shall deny only the remainder..."

I know that the Texas Bar is not ready for the adoption of the
Federal Rules. Every Texas lawyer will, due to clients or
attorney's delays, need the benefit of a general denial as now
used. However, by requiring a federal style amended answer at
some specified time after an appearance, the attorney's will be
required to narrow the issues without ©playing games with
discovery. And, as an added 1long term benefit, plaintiff's
lawyers will begin to prepare better petitions, so as to narrow
the issues when the required federal style answer is filed, which
would then speed up the disposition of cases in general.

Please note that by providing an extended time period for the
filing of a federal style amended answer, the attorneys would
still have time to settle their cases without the need of filing
the detailed federal style answer, thereby saving some expense to

the clients.

These changes will not have an immediate effect on the dockets of
the various courts in' the state, but a change should be noticed
in 12 to 18 months after they become effective.

AEPJ/dcl
cc: File
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RULE 101. REQUISITES

The citation shall be styled, "The State of Texas;" and
shall be directed to the defendant and shall command [him] the
defendant [to appear by filing] to file a written answer to the
plaintiff's petition at or before 10:00 a.m. [of the Monday
next after] before the expiration of twenty days after the date

of service of the citation and petition upon the defendant

[thereof, stating the place of holding the court]. The

citation [It] shall state the location of the court, the date

of the filing of the petition, its file number and the style of
the case, and the date and issuance of the citation[,]; It
shall be signed and sealed by the <clerk, and shall be
accompanied by a copy of plaintiff's petition. The citation
shall further direct that if it is not served within ninety

days after the date of issuance, it shall be returned unserved.

The citation shall include a simple statement to the

defendant to inform the defendant that he has been sued, he may

employ an attorney, and that, if a written answer is not filed

with the appropriate court within twenty days after service of

citation and petition, a default judgment may be taken against

the defendant.

00C00145
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KENNETH W. ANDERSON

KEITH M. BAKER

STEPHANIE A. BELBER

CHARLES D. BUTTS

ROBERT E. ETLINCER

PETER F. CAZDA

REBA BENNETT KENNEDY
DONALD ). MACH

ROBERT D. REED

JEB C. SANFORD

SUZANNE LANCFORD SANFORD
HUCH L SCOTT, IR

DAVID K. SERC! -
SUSAN C. SHANK

LUTHER H. SOULES I

W. W. TORREY

LAW OFFICES

SOULES, REED & BUTTS

800 MILAM BUILDINC + EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

May 26, 1987

Mr. Sam Sparks

Grambling and Mounce
P.0O. Drawer 1977
El Pasc, Texas 79950-1977

RE: COAJ Proposals

TRCP 101,

Dear Sam:

157
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TELEPHONE
(512) 224-9144"

TELECOPIER
(512) 224-7073

The Committee on Administration of Justice met on May 16, 1987.
I have enclosed drafts of the proposed new rules/rule amendments
that they approved that fall within your subcommittee, and will
be including same in our June agenda.

These drafts are included for your information only,
further drafting is required unless you teel it is necessary.

LHSIII/tat
encl/as

Very truly yours,

¢ SOULES III

and no

00600146
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Rule 101. Requisites

The citation shall be styled "The State of Texas". and
shall be directed to the defendant and shall command him to
appear by filing a written answer to the plaintiff's petition
at—or before 10 oicleck-ar=m. on the5Monday.nexb af ter~ the
expriation of 28 [30] days after the date of service thereof,
stating the place of holding the court. It shall state the
date of the filing of the petition, its file number and the
style of the case, and the date of issuance of Ehe citation, be
signed and sealed by the clerk, and shallfbe accompanied by a
copy of plaintiff's petition. The citation shall further
direct that iF it is not served within 90 days after the date
of its issuance, it shall be returned unserved. The party
filing any pleading upon which citation is to be had shall
furnish the clerk with a sufficient number of copies thereof
for use in serving the parties to be served, and when the

copies are so furnished the clerk shall make no charge therefor.

:»\.A. L' m&.
Q CMML‘Q ~ '\*\“x;*d \30\\&- .

S ~\6=— %7
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Rule 107. Return of Citation

The rgturn of the officer or authorized person executing
the citation shall be endorsed on or attached to the same: it
shall state when the citation was served and the manner of
service and be signed by the officer officially or by the
authorized person. When the citation was served by registered
or certified mail as authorized by Rule 106, the return by the
officer or authorized person must also comtain the return
receipt with the addressee's signature. -ﬁhen the officer or
éuthorized person has not served the citation, the return shall
show the diligence uséd by the officer or authorized person to
execute the same and the cause of failure<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>