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Sincerely,



rr'

October 1, 1986

Harry L. Tindall, Esquire

•Tindall & Foster

2801 Texas Commerce Tower

Houston, Texas 77002-3094

Re: Revision of the "300 Series"

Rules (actually Tex.R.Civ.P.

296 through and including

crazy Rule 331)

Dear Harry,

Well, here is the "first" draft reorganizing the above
referenced rules. I prepared it when we were working up the
Texas Rules of Appellate Procedure. As you can see, not all of
the "source" rules are covered either because of the Court
Administration Act (e.g. Rule 330) or because I had already

redrafted them to c.orrespond to the TRAP package (e.g. Rules 306a
and 306c).

What should we do now?

Best regards,

William V. Dorsaneo III

WVDIII:vm

enc.

cc: Luke Soules



Rule Judgment.

(a) In General. The judgment of the court shall conform to

the pleadings, the nature of the case proved and the verdict, if

any, and shall be so framed as to give the parties all the relief

to which they may be entitled either in law or equity. When a

verdict is rendered, the court shall render judgment in con-

formity with the verdict unless the verdict is set aside or a new

trial is granted or judgment is rendered notwithstanding the

verdict or in disregard of particular jury findings as provided

in Rule Only one final judgment shall be rendered in any

cause except where it is otherwise specially provided by law.

Judgment may in a proper case, be given for or against one or

more of several plaintiffs, and for or against one or more of

several defendants or intervenors.

(b) On Counterclaim. If the defendant establishes a demand

against the plaintiff upon a counterclaim exceeding that estab-

lished against him by the plaintiff, the court shall render

judgment for defendant for such excess.

When a counterclaim is pleaded, the party in whose favor

final judgment is rendered shall also recover the costs, unless

it be made to appear on the trial that the counterclaim of the

defendant was acquired after the commencement of the suit, in

which case, if the plaintiff establishes a claim existing at the

commencement of the suit, he shall recover his costs.

(c) Draft of Judgment. Counsel of the party for whom a

judgment is rendered shall prepare the form of the judgment to be

entered and submit it to the court.

1
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(d) Conformity with Findings. In non-jury cases, where

findings of fact and conclusions of law are requested and filed,

and in jury cases, where a special verdict is returned, any party

claiming that the findings of the court or the jury, as the case

may be, do not support the judgment, may have noted in the record

an exception to said judgment and thereupon take an appeal or

writ of error, where such writ is allowed, without a statement of

facts or further exceptions in the transcript, but the transcript

in such cases shall contain the conclusions of -law and fact or

the special verdict and the judgment rendered thereon.

COMMENT: Paragraph (a) is based upon Tex. R. Civ. P. 300

and 301 (first and last two sentences). Paragraph (b) is
Tex. R. Civ. P. 302

P. 305. Paragraph

and

(d)

303. Paragraph (c) is Tex.

is Tex. R. Civ. P. 307.

R. Civ.
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Rule Confession of Judgment.

Any person against whom a cause of action exists may,

without process, appear in person or by attorney, and confess

judgment therefor in open court as follows:

(a) A petition shall be filed and the justness of the debt

or cause of action be sworn to by the person in whose favor the

judgment is confessed.

I (b) If the judgment is confessed by attorney, the power of

attorney shall be filed and its contents be recited in the

judgment.

(c) Every such judgment duly made shall operate as a

release of all errors in the record thereof, but such judgment

may be impeached for fraud or other equitable cause.

COMMENT: This proposed rule is copied from Tex. R. Civ. P.

314. This is a strange rule because before suit is brought,

a person may not accept service and waive process, enter an

appearance in open court or.confess a judgment. C.P.R.C.

§ 30.001 superseding R.C.S. Art. 2224.

3
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Rule . Particular Judgments; Enforcement.

(a) In General. Process to enforce a judgment for the

payment of money shall be a writ of execution, unless the court

directs otherwise.

(b) Judgment for Personal Property. Where the judgment is

for personal property, and it is shown by the pleadings and

evidence and the verdict, if any, that such property has an

especial value to the plaintiff, the court may award a special

writ for the seizure and delivery of such property to the plain-

tiff; and in such case may enforce its judgment by attachment,

fine and imprisonment.

(c) Judgment Against Personal Representative. A judgment

for the recovery of money against an executor, administrator or

guardian, as such, shall state that it is to be paid in the due

course of administration. No execution shall issue thereon, but

it shall be certified to the proper court, sitting in matters of

probate, to be there enforced in accordance with law, but judg-

ment against an executor appointed and acting under a will dis-

pensing with court action in reference to such estate shall be

enforced against the property of the testator in the hands of

such executor, by execution, as in other cases.

(d) Child Support Orders; Contempt. In cases where the

court has ordered periodical payments for. support of a child or

children, as provided in the statutes relating to divorce, and it

is claimed that such order has been disobeyed, the person claim-

ing that such disobedience has occurred shall make same known to

the judge of the court ordering such payments. Such judge may
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thereupon appoint a member of the bar of his court_to advise with

and represent said claimant. It shall be the duty of said

attorney, if he shall in good faith believe that said order has

been contemptuously disobeyed, to file with the clerk of said

court a written statement, verified by the affidavit of said

claimant, describing such claimed disobedience. Upon the filing

.of such statement, or upon his own motion, the court may issue a

show cause order to the person alleged to have disobeyed such

support order, commanding him to appear and show cause why he

should not be held in contempt of court. Notice of such order

shall be served on the respondent in such proceedings in the

manner provided in Rule 21a of the Texas Rules of Civil

Procedure, not less than ten days prior to the hearing on such,

order to show cause. The hearing on such order may be held

either in term time or in vacation. No further written pleadings

shall be required. The court, the parties and the attorneys may

call and question witnesses to ascertain whether such support

order has been disobeyed. Upon a finding of such disobedience,

the court may enforce its judgment by orders as in other cases of

civil contempt.

Except with the consent of the court, no fee shall be'

charged by or paid to the attorney representing the claimant for

his services. If the court shall be of the opinion that an

attorney's fee shall be paid, the same shall be assessed against

the party in default and collected as costs.

(e) Judgments in Foreclosure Proceedings. Judgments for

the foreclosure of mortgages and other liens shall be that the
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plaintiff recover his debt, damages and costs, witb a foreclosure

of the plaintiff's lien on the property subject thereto, and,

except in judgments against executors, administrators and

guardians, that an order of sale shall issue to any sheriff or

any constable within the State of Texas, directing him to seize

and sell the same as under execution, in satisfaction of the

judgment; and, if the property cannot be found, or if the

proceeds of such sale be insufficient to satisfy the judgment,

then to take the money or any balance thereof r-emaining unpaid,

out of any other property of the defendant, as in case of

ordinary executions.

When an order foreclosing a lien upon real estate is made in

a suit having for its object the foreclosure of such lien, such

order shall have all the force and effect of a writ of possession

as between the parties to the foreclosure suit and any person

claiming under the defendant to such suit by any right acquired

pending such suit; and the court shall so direct in the judgment

providing for the issuance of such order. The sheriff or other

officer executing such order of sale shall proceed by virtue of

such order of sale to place the purchaser of the property sold

thereunder in possession thereof within thirty days after the day

of sale.

COMMENT: Paragraph (a) of this proposed rule is based upon

Tex. R. Civ. P. 308's first sentence and Tex. R. Civ. P.

621. Paragraph (b) is taken from the remainder of Tex. R.

Civ. P. 308. Paragraph (c) is a slightly modified version

of Tex. R. Civ. P. 313. Paragraph (d) is Tex. R. Civ. P.

308-A. Paragraph (e) is Tex. R. Civ. P. 309 and 310.
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Rule Findings by the Court.

(a) Request. In any case tried in the district or county

court without a jury, the judge shall, at the request of either

party, state in writing his findings of fact and conclusions of

law. Such request shall be filed within ten days after the final

judgment is signed. Notice of the filing of the request shall be

served on the opposite party as provided in Rule 21a of the Texas

Rules of Civil Procedure.

(b) Time to File; Need for Reminder. .ahen- demand is made

therefor, the court shall prepare its findings of fact and

conclusions of law and file same within thirty days after the

judgment is signed. Such findings of fact and conclusions of law

shall be filed with the clerk and shall be part of the record.

If the trial judge shall fail so to file them, the party so

demanding, in order to complain of the failure, shall, in

writing, within five days after such date, call the omission to

the attention of the judge, whereupon the period for preparation

and filing shall be.automatically extended for five days after

such notification.

(c) Additional or Amended Findings. After the judge so

files original findings of fact and conclusions of law, either

party may, within five days, request of him specified further,

additional, or amended findings; and the judge shall, within five

days after such request, and not later, prepare and file such

further, other or amended findings and conclusions as may be

proper, whereupon they shall be considered as filed in due

time. Notice of the filing of the request provided for herein



shall be served on the opposite party as provided in Rule 21a of

the Texas Rules of Civil Procedure.

(d) Omitted Findings. Where findings of fact are filed by

the trial court they shall form the basis of the judgment upon

all grounds of recovery and of defense.embraced therein. The

judgment may not be supported upon appeal by a presumption of

finding upon any ground of recovery or defense, no element of

which has been found by the trial court, but where one or more

elements thereof have been found by the trial court, omitted

unrequested elements, where supported by evidence, will be

supplied by presumption in support of the judgment. Refusal of

the court to make a finding requested shall be reviewable on

appeal.

COMMENT: This proposed rule is based on Tex. R. Civ. P.

296-299.
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Rule Motion for Judgment N.O.V. or in Disregard of Jury

Findings.

(a) Motions. Upon motion and reasonable notice, the court

may render judgment non obstante veredicto if a directed verdict

would have been proper. Upon like motion and notice, the court

may disregard any jury finding that has no support in the

evidence.

( b) Judgment Notwithstanding Jury Findings;. Cross-Points.

When judgment is rendered non obstante veredicto. or notwith-

standizg the findings of a jury on one or more special issues,

the appellee may bring forward by cross-point contained in his

brief filed in the Court of Appeals any ground which would have

vitiated the verdict or would have prevented an affirmance of the

judgment had one been rendered by the trial court in harmony with

the verdict, including although not limited to the ground that

one or more of the jury's findings have insufficient support in

the evidence or are against the overwhelming preponderance of the

evidence as a matter of fact, and the ground that the verdict and

judgment based thereon should be set aside because of improper

argument of counsel.

The failure to bring forward by cross-points such grounds as

would vitiate the verdict shall be deemed a waiver thereof;

provided, however, that if a cross-point is upon a ground which

requires the taking of evidence in addition to that adduced upon

the trial of the cause, it is not necessary that the evidentiary

hearing be held until after the appellate court determines that

the cause be remanded to consider such cross-point.

9
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COrZMENT: Paragraph (a) of this proposed rule is based upon

the "provisos" in the second sentence of Tex. R. Civ. P.

301. Paragraph (b) is taken from the last paragraph of

current Tex. R. Civ. P. 324.

10



Rule . Remittitur.

Any party in whose favor a judgment has been rendered may

remit any part thereof:

(a) In open court, and such remittitur shall be noted on

the docket and entered in the minutes.

(b) In vacation, by executing and filing with the clerk a

written release signed by him or his attorney of record, and

attested by the clerk with his official seal. Such releases

shall be a part of the record of the cause.

(c) Execution shall issue for the balance only•ot such

judgment.

COMMENT: This proposed rule is Tex. R. Civ. P. 315. See

Tex. R. Civ. P. 319.
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Rule Relief from Clerical Errors.

(a) Correction of Mistakes. Mistakes in the record of any

judgment or decree may be amended by the judge in open court

according to the truth or justice of the case after notice of the

application therefor has been given to.the parties interested in

such judgment or decree, and thereafter the execution shall

conform to the judgment as amended.

The opposite party shall have reasonable notice of an

application to enter a judgment munc pro tunc.

(b) Z•iisrecitals Corrected. Where in the record of any

judgment or decree of a court, there shall be any omission or

mistake, miscalculation or misrecital of a sum or sums of money,

or of any name or names, if there is among the records of the

cause any verdict or instrument of writing whereby such judgment

or decree may be safely amended, it shall be corrected by the

court, wherein such judgment or decree was rendered, or by the

judge thereof in vacation, upon application of either party,

according to the truth and justice of the case. The opposite

party shall have reasonable notice of the application for such

amendment.

(c) Correction in Vacation. The judge making such correc-

tion in vacation shall embody the same in a judgment, and certify

thereto and deliver it to the clerk who shall enter it in the

minutes. Such judgment shall constitute a part of the record of

the cause, and any execution thereafter issued shall conform to

the judgment as corrected.

12



COMMENT: Paragraph (a) of this proposed rule is Tex. R.

Civ. P. 316. Paragraph (b) is Tex. R. Civ. P.-317. Para-

graph (c) is Tex. R. Civ. P. 318. See Tex. R. Civ. P. 319.



Rule . New Trials.

(a) In General. New trials may be granted and judgment set

aside for good cause, on motion or on the court's own motion on

such terms as the court shall direct. When it appears to the

court that a new trial should be granted on a point or points

that affect only a part of the matters in controversy and that

such part is clearly separable without unfairness to the parties,

the court may grant a new trial as to that party only, provided

that a separate trial on unlicuidated damages alone shall not be

ordered if liability issues are contested.

(b) Form of Motion for New Trial. Each motion for new

trial shall be in writing and signed by the party or his

attorney.

Grounds of objections couched in general terms - as that the

court erred in its charge, in sustaining or overruling exceptions

to the pleadings, and in excluding or admitting evidence, the

verdict of the jury is contrary to law, and the like -- shall not

be considered by the court.

Each point relied upon in a motion for new trial or in

arrest of judgment shall briefly refer to that part of the ruling

of the court, charge given to the jury, or charge refused, admis-

sion or rejection or evidence, or other proceedings which are

designated to be complained of, in such a way that the objection

can be clearly identified and understood by the court.

(c) Misconduct of Jury or Officer. When the ground of a

motion for new trial, supported by affidavit, is misconduct of

the jury or of the officer in charge of them, or because of any

14



communication made to the jury, or that a juror gave an erroneous

or incorrect answer on voir dire examination, the court shall

hear evidence thereof from the jury or others in open court, and

may grant a new trial if such misconduct proved, or the communi-

cation made, or the erroneous or incorrect answer on voir dire

examination, be material, and if it reasonably appears from the

evidence both on the hearing of the motion and the trial of the

case and from the record as a whole that injury probably resulted

to the complaining party.

A juror may not testify as to any matter or statement occur-

ring during the course of the jury's deliberations or to the

effect of anything upon his or any other juror's mind or emotions

as influencing him to assent to or dissent from the verdict con-

cerning his mental processes in connection therewith, except that

a juror may testify whether any outside influence was improperly

brought to bear upon any juror. Nor may his affidavit or evi-

dence of any statement by him concerning a matter about which he

would be precluded from testifying be recieved for these

purposes.

(d) Excessive or Inadequate Damages. New trials may be

granted when the damages are manifestly too small or too large,

provided that whenever the court shall direct a remittitur in any

action, and the same is made, and the party for whose benefit it

is made shall appeal in said action, then the party remitting

shall not be barred from contending in the appellate court that

said remittitur should not have been required either in whole or

in part, and if the appellate court sustains such contention it



shall render such judgment as the trial court should have

rendered without respect to said remittitur.

(e) Weight of the Evidence. Not more than two new trials

shall be granted either party in the same cause because of

insufficiency or weight of the evidence.

COMMENT: This proposed rule is based upon Tex. R. Civ. P.

320, 321, 322, 326, 327 and 328.

16



Rule When Motion for New Trial is Prerequisite to

Complaint on Appeal.

(a) Motion for New Trial Not Required. A point in a motion

for a new trial is not a prerequisite to a complaint on appeal in

either a jury or a nonjury case, except as provided in subdi-

vision (b).

(b) Motion for New Trial Required. A point in a motion for

a new trial is a prerequisite to the following complaints on

appeal:

(1) A complaint on which evidence must be heard such

as one of jury misconduct or newly discovered evidence or failure

to set aside a judgment by default;

(2) A complaint of factual insufficiency of the

evidence to support a jury finding;

(3) A complaint that a jury finding is against the

overwhelming weight of the evidence;

(4) A complaint of inadequacy of excessiveness of the

damages found by the jury; or

(5) Incurable jury argument if not otherwise rules on

by the trial court.

COMMENT: This proposed Rule is taken from the first two
paragraphs of Tex. R. Civ. P. 324.



/J'

Rule Time for Filing Post-Trial Motions.

The following rules shall be applicable to motions for new

trial and motions to modify, correct, or reform judgments (other

.than motions to correct the record under Rules and ) in

all district and county courts:

(a) A motion for new trial, if filed, shall be filed prior

to or within thirty days after the judgment or other order

complained of is signed.

(b) One or more amended motions for new trial may be filed

without leave of court before any preceding motion for new trial

filed by the movant is overruled and within thirty days after the

judgment or other order complained or is signed.

(c) In the event an original or amended motion for new

trial or a motion to modify, correct or reform a judgment is not

determined by written order signed within seventy-five days after

the judgment was signed, it shall be considered overruled by

operation of law on expiration of that period.

(d) The trial court, regardless of whether an appeal has

been perfected, has plenary power to grant a new trial or to

vacate, modify, correct, or reform the judgment within thirty

days after the judgment is signed.

(e) If a motion for new trial is timely filed by any party,

the trial court, regardless of whether.an appeal has been

perfected, has plenary power to grant a new trial or to vacate,

modify, correct, or reform the judgment until thirty days after

all such timely-filed motions are overruled, either by a written

and signed order or by operation of law, whichever occurs first.



(f) On expiration of the time within which the trial court

has plenary power, a judgment cannot be set aside by the trial

court except by bill of review for sufficient cause, filed within

the time allowed by law; provided that the court may at any time

correct a clerical error in the record of a judgment and render

judgment nunc pro tunc under Rules 316 and 317, and may also sign

an order declaring a previous judgment or order to be void

because signed after the court's plenary power had expired.

(g) A motion to modify, correct, or reform a judgment (as

distinguished from motion to correct the record of a judgment

under Rules and ), if filed, shall be filed and determined

within the time prescribed by this rule for a motion for new

trial and shall extend the trial court's plenary power and the

time for perfecting an appeal in the same manner as a motion for

new trial. Each such motion shall be in writing and signed by

the party or his attorney and shall specify the respects in which

the judgment should be modified, corrected, or reformed. The

overruling of such a motion shall not preclude the filing of a

motion for a new trial, nor shall be overruling of a motion for a

new trial preclude the filing of a motion to modify, correct, or

reform.

(h) If a judgment is modified, corrected or reformed in any

respect, the time for appeal shall run from the time the modi-

fied, corrected, or reformed judgment is signed, but if a

correction is made purusant to Rule or after expiration

of the period of plenary power provided by this rule, no com-

plaint shall be heard on appeal that could have been presented in

an appeal from the original judgment.

19
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CMAENT: This proposed rule is based upon Tex. R. Civ. P.

3296.

20



Rule Motion for New Trial on Judgment Following Citation

by Publication.

In cases in which judgment has been rendered on service of

process by publication, when the defendant has not appeared in

person or by attorney of his own selection:

(a) The court may grant a new trial upon petition of the

defendant showing good cause, supported by affidavit, filed

within two years after such judgment was signed. The parties

adversely interested in such judgment shall be cited as in other

cases.

(b)' Execution of such judgment shall not be suspended

unless the party applying therefor shall give a good sufficient

bond payable to the plaintiff in the judgment, in an amount fixed

in accordance with Rule 364 relating to supersedeas bonds, to be

approved by the clerk, and conditioned that the party will prose-

cute his petition for new trial to-effect and will perform such

judgment as may be rendered by the court should its decision be

against him.

(c) If property has been sold under the judgment and

execution before the process was suspended, the defendant shall

not recover the property so sold, but shall have judgment against

the plaintiff in the judgment for the proceeds of such sale.

(d) If the motion is filed more than thirty days after the

judgment was signed, all of the periods of time specified in Rule

306a(7) shall be computed as if the judgment were signed thirty

days before the date of filing the motion.

21
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COMMENT: This proposed rule is Tex. R. Civ. P. 329a.

22
UUUUULJJ



•

TO: All Supreme Court Advisory Committee Members

FROM: Harry L. Tindall

DATE: October 22, 1986

RE: Rules 99 through 107, Tex,s Rules of Civil Procedure

I enclose for each of you a revised set of proposed Rule

changes for Rules 103 - 107, Texas Rules of Civil Procedure.

Slight changes incorporate suggastions t1nat I have received

frc::l Sam Sparks of El Paso. I also enclose proposed changes

to Rules 99 - 102 incorporating suggestions of William V.

Dorsaneo, ?II and Tom Ragland. These later changes have not been

discussed by the C--m:nittee and are not necessarily connected to

changes in Rules 103 - 107. I would ask that each of you review

the enclosed proposed Rule changes and contact me with any comments

rega:ciing the same prior to our meeting on November 7, i986.

Harry L. Tindall



(a) CI"'ATION ISSUANCE: Upon the filing of the petition, the

Clerk shall forthwith issue a Citation and deliver the Citation to

Plaintiff or Plaintiff's attorney, who shall be responsible for the

pro.ot service of the Citation and a copy of the petition. Upon

request of the plaintiff separate or additional Citations shall issue

aaainst any defendant.

S^?'IO`?: The Citation shall be signed by the Clerk,

be under the seal of the Court, contain the name of the Court, and the

names of the parties, be directed to the defendant, shall state the

name and address of the plaintiff's attorney, if any, otherwise the

plaintiff's address, and shall command the defendant to appear in

1



CCt•iMr:'T: This rule is obsolete and does not correctly state the law.

Citation may be served beyond the jurisdiction of this State

and thus is not consistent with existing practice. The

Rule was written before Rule 120a was added to the current

P.ules.



A11 process na^t be served by (1) the an,., sheriff or

c o n s t a b l e e€- a ny =:een t i . 3 A t ; T h t Ae pa i; t 1 c a-r

e e ns; or ( 2) by any oerson authoriced by the Court who is not

less than eiunteen vears of ace and who is authorizea by wr,.tten

orc.er. ;-^a^^- [N]0Derson who is a party to or

interested in the outccme of the suit shc311 serve any process,

theiFeii:t.- [Slervice by registered or certitied mail and citation

by publication shall, if rac,uested, be made by the cle.,-'-, of the
court in which the case is pending. The order authorizir.a a

person to serve orccess may be made w1t:loLlt written r7tion and no

fee shall be imoosed for :ssuance of sucn order.

Change: Court is OeLmitted to autnorize persons ot:-,er than

Sheriffs or ConstaulLs to s2L"ve CltatiOn , rurther,



J

_ .. 1 ...

t-re---4t!

^

_

Chanqe: Rule is rendered unnecessary due to amendments to Rule 103.



The officer or authorized ne7son to whem process is delivered

shall endorse thereon the dav and hour on which he received it,

and shall execute and return the same without delay.

Change: Amended to conform to Rule 103.



(a) Unless the citation or an order of the court otherwise

directs, the citation shall be ser^:ed by any person

authorized by Rule 103 by

(1) delivering to the defendant, in person, a true copy

of the citation with the date of delivery endorsed thereon

with a copy of the petition attached thereto, or

(2) mailing to the defendant by registered or certified

;nail; with delivery restricted to addressee only, return

receipt requested, a true copy of the citation with a copy

of the petition attached thereto.

(b) Upon motion supported by affidavit stating the location

of the defendant's usual place of business or usual place of abode

or other olace where the defendant can probably be found and

stacinq specifically he facts showing that service has been

att?roted under either (a)(:) or (a)(2; at the location named

in such affidavit but has not beer. successiul, the court may

aut'.zorize service

(2) in any other manner that the affidavit or

other evidence before the court shows will he reason-

ably efr--ctive to give the defendant notice of the

suit.



RULE 107. RETURN OF CITATION

The return of the o;:ficer or authorized person executing the

citation shall be endorsed on or attached to the same; it shall

state when the citation was served and the manner of service and

be signed by the officer officially or by the authorized nerson.

The re*_urn of citation by an authorized oerson shall be verified.

^ihen the citation was served by registered or certified mail as

authl--rized by Rule 106, the return by the officer or authorized.

person must also contain the return receipt with the addressee's

signature. When the officer or authorized person has not served

the citation, the return shal? sn.ow the diligence used by the

officer or authorized persen to execute the same and the cause of

failure to execute it, and where the defendant is to be found, if

he can ascertain.

j•.here citation is executed by an alternative r,ethed as

authorized by Rule 106, proof of service shall be made in the

manner ordered by the Court.

No default ;udcment s::all be qranted in any cause until the

citaticn with proof of service as provided by this rule, or as

ordered by the court in the event citation is executed under Rule

i0'o, shall have been on file with the clerk of the court ten days,

excluaive of the day of filing and tl-.e day of Judcment.

L'
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October 24, 1986

i

Mr. Sam Sparks

Grambling and Mounce

P.O. Drawer 1977

El Paso, Texas 79950-1977

RE: Supreme Court Advisory Committee

Dear Sam:

Enclosed are the recommendations of the COAJ with regard to Rules

99-107. I am sending a copy to each member of your subcommittee

and it will be included in our November agenda.

Very truly yours,

LUTHER H. SOULES III

Chairman

LHSIII/tat

enclosure

cc: David Beck

william Dorsaneo

Charles Morris

Tom Ragland

Harry Reasoner

Harry Tindall
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RULE 99. ISSUANCE

When a petition is filed with the'clerk, he shall promotly

issue such citations, for the defendant or defendants, as shall

be requested by any party or his attorney. Such citations shall

be delivered to the olaintiff or the olaintiff's attornev, or'

those oersons resoonsible cor service as sec forth in these

Rules, as shall be recuested by the olaintiff or the oLainc'?-,

e+erk of the coart in which the caae i z pencrng-] Service o[Ii

citation by oublicacion may be made by the clerk o: the court in

which the case is oendine and service by mail as concemolaced bv

Rule 106(a)(2) may be made by the c1er:< of the court in chich the

case is nendin¢ or may be made by the oartv or :he attorney of

the oarcv who is seekin¢ service.

that no officer who is a party to or intereisted in the outcome of

a a u i t sha11 serve any process therein,) [6erviee by regiatered-

or eerti=-ee maii and citat_on by pabiieas=on may be made by the:

by mai=7 either or the coanty in which the csae ze pea6=n3 or oi;i.:

the coanty in which the part7 to be serred is =omnc]; provided'''=r

of any county in which the party to be ae ved is found ( or,-

RULE 103, OFFICER OR ?ERSON WHO MAY SER'VE.

All process may be served by the sher tf or any constable

RULE 106. SERVICE OF CITATION

(a) Unless the citation or an order of the court otherwise

directs,•the citation shall be served by any officer or

nerson authorized by Rule 103 by

(1) delivering to the defendant, in person, by a sheriff

or constable referred to in Rule 103, a true copy of

the citation vith the date of delivery endorsed

thereon with a copy of the petition attached

thereto, or

(2) (mai}ing to the deiendant by regseeered or

certzfred mai},- with de+isery reserieted to

addreisee on+y,- retnrn reeeipt reqoeated,- a trae

eopy or the eitation with a copy or the pet'rt=on

attaehed thereto.-]

petit:on attached thereto, ( b v firsc class mai1,

posta¢e orepaid) to the oerson to be served, toeether

(2) mailing a coov of the citation, with a conv of the

vith cvo cootes oP a nocice and sckr.ovled¢ment

conforming substantiallv to the form heretnafcer set

o u C a n d a r e C u r : l e n y e 10 o e . D o S C a Q e D r e D a td a n d

addressed co tne sender. no acknovledement

servtce under chis subdlvtston or chis Rula is

recetved by the sender a•ith:n caencv (20) days atcer

t h e d a C e o f Cl a i 1 i n 2, s e r v i C L' 1 c i t a C i o n 1 n d

oecic:on shail be made bv -e cner 'ocm or service

provided in thts rute. Hovevar, nlevs 2ood cause:a

shovn for not 8oin¢ so, -ji•.t -i av order the

oavment of costs of otner mec• ; ^c rson.ii ser•:tce

bv the oerson served if succ rsn q ^)es not comolete

and recurn tiie notice and a-:nment o[ rece:ot

v:thn cventv (20) davs at -_i: The noc:ce

and a cKnovled¢3enc o[ reccacton and

o e t t t t o n sn a^^ . e a c h be e X e c u L e c u n d e r o a t:7 .



The notice and acknowiedzment shall conform subatan-

stanciallv Co the followinz torz.

A. B., Plaintiff)

V. ) N0.

)

C. D., Defendant)

(IN THE

(COURT OF

DISTRICT

COUNTY, TEXAS

T0: (Name and address of oerson to be served)

The enclosed citation and netition are served

pursuant co c2u1e 106 of the Texas Rules of Civ:1

Procedure.

• You must comolete the acknowled¢ment narc of this

form and return one coov of the comnleted form to the

sender within twencv (20) davs.

You must sizn and date the acknowled23ent. If v o u

are served on behalf of a cornoration. oartc:ershio,

or other e n t i t v , you must indicate under,vour

signature vour relationshin to that e.^.titv. I° vou

are served on behalf of another oerson and you are

authorized to receive orocess, v o u = ust .c:dicat_

under your siznacure your authoritv.

If you do not comolete and return the form to the

sender wichin twentv (20) davs, vou, (or t ^e :^ artv on

whose behalf you are beinz servea) may be recuired :o

pav any exoenses incurred in servin¢ a citation and

petition in any other manner oermitcea by Iaw.

If you do comt)lete and return this

the oartv on whose behal^ •:ou are beinz

answer the oecicion as reeuirea by the

t h e c L t a t 1 o n. I t v o u i a 1 1 t o a o so ,

default m a v be taken a z a i n s t v o u

souzhc in the oeti ion.

form, you (or

ser•:ed) must

orov:sions

iudc=enc by

This notice and acknowledzment of receiot o2

citation and oeti:ion will have been mailed on linsert

date).

(Signature)

Date of Signature

SWORN TO BEFORE ME by the said (Signing nartv)

this dav or L 19

Notarv PubLic. State

Mv commission exotres:



ACKxoWLEDGaENT OF RECEIPT OF CITATION AND PETITION

I received a coov of the citation and of the

petition in the above caotioned matter on the dav

oc 0
L

Siznacure

(Relacionshi:) to ent i v or

authoritv to receive service ot

Date of Signature

SWORN TO BEFORE ME by the said ( Sizninz oart:•) on

this_ a a v o: 219_

vocarv Plblic, ..tace

`1v comaission >-x^^res:

(b) Upon motion supported by affidavit stating the location

of the defendant's usual place of business or usual

place of abode or other place where the defendant can

probably be found and stating specifically the facts

showing that service has been attempced under either

(a)(1) or (a)(2) at the location named in such affidavit

but has not been successful, the court may authorize

service

(1) by an officer or by any disinterested adult named in

the court's order by leaving a true copy of the

citation, with a copy of the petition attached, with

anyone over sixteen years of age at the location

specified in such affidavit, or

(2) in any other manner that the affidavit or other

evidence before the court shows will be reasonably

effective to give the defendant notice of the suit.

RULE 107. RETURN OF CITATION.

The return of the officer executing a citacion served

under Rule 106(a)(1) shall be endorsed on or attached to c h e

aame; it sha11 scate when the citation was served and the manner

of service and be signed by the officer officially. i:hen-the

officer has not served the citation, the return shall show the

diligence used by the officer co execute the same and the cause

of failure to execute it, and where the defendant is to be found,

if he can ascertain. hen the cztstion raz zervea bv

reg=otered or certiriec maii aa aethorraed by 3e}e 19 67 e h e

retarn by the officer most aiso contaia the retarn receipt .it4

the eddreaaeele eigaatare.-] When the citation vas served by

mail as authorized in Rule 106(a)(2), the oerson who has secured

s u c n s e r v i c e shall return to the c1erR or the cour: in vhLch t.^.a

•case is Denain,^ , the sworn notice and acknovledc-enc oP eceiot

oi c`e citacLon a n d oetition. Suc'n !d - :-)t na!! o?

attached to t!n A_ ornal citation issuec c, inc c`e

return or suc.-1 ci=ltion shall 5e comole: ^•: ^e ^'.er h

court in vnicn t7e case is oendin¢ i-.tne =o cor ec_tv

rer!?ct comoletion of servtce by mail.
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Where citaCion is executed by an alternative method as

authorized by Rule 106(b), proof of service shall be made in the

manner ordered by the court.

No default judgment shall be granted in any cause until

the citation with proof of service as provided by this ru1e, or

ordered by the court in the event citation is executed under Rule

106(b), shall have been on file with the clerk of the court ten

days, exclusive of the day of fiiing and the day of judgment.

BRIEF STAT_?'EVT OF REASONS FOR REOUES'ED C?A`IC°-S

atiD

ADVAVTACES TO BE SERVED 3Y PROPOSED NEW RUicS:

The proposed Rule changes arise from the :act that the

provisions of Rule 106(a)(2) are no longer available for use .

That Rule provides that service of citation may be accomplished

by:

"(2) `lailing to the defendant by registered or

certified mail, vith deliver•: rescricted to

addressee only, return receipc requested, a true

copy of the citation vith a copy of the oetition

attached chereto." ( Emphasis added)

At the time that portion of Rule 106 was adooced, the United

States Postal Service provided an ":lddressee Onl'+" service but

that particular service is no longer available through the postal

service. The closest approximation of such a service is nov

known as "Zestricted Delivery" and assures deliverv only co the

addressee or to some agent of the addressee who has beec:

authorized in writing to receive the mail of the addressee. It

is the feeling of che Subcommittee that this Restricted Delivery

may not fu1fi11 the requiremencs of due process insofar as notice

is concerned.

The Subcommittee feels that service by mail is a useful device

and ought to be preserved if it is p o s s i b le to do so. The

proposed Ru1e changes conform closely to a method oE service

available under Rule 4 of the Federal Rules of Civil Procedure.

The particular parts of Rule 4 that areadapted to the proposed

changes to the Texas Rules of Civil Procedure are:

RULE 4. Process:

SERVICE.

(C) A summons and complaint may be served upon a

defendant of any class referred to in Paragraph

(1) or (3) of Subdivision (d) of this Rule -

(ii) 3v mailing a copy of the summons and of the

complaint (by First Class Mai1, postage prepaid)

to the person to be served, together with two

copies of a notice and acknovledgment con:or:oing

substantially to Form 13-A and a return envelope,

postage prepaid, addressed to the sender. If na

acknowledgment of service under this subdivision

of this Rule is received by the sender :ithin

tventy (20) days aEter the date oE cailing,

service oE such summons and comolainc sha11 be

maid under subparagraph (A) or (3) o: this

para¢raph in the manner prescribed by subdivision

(d)(1) Or (d)(3 ).



,.s

(D) Unless good cause is shown for not doing so,

the Court sha11 order the payment of the costs of

personal service by the person served if such

person does not complete and return vichin tventy

(20) days after mailing, the notice and acknowi-

edgmenc of receipt of summons.

(E) The notice. and acknowledgment of receipt of

summons and complaint shall be executed under

oath or affirmation.

While the proposed service by mail will not be used in a majorit;i

of situations, it is felt that it will be use'u1 under a number

of circumstances and that the return of the acknowledgment of

receipt of service will constitute a compliance with the due

process requirement of notice.

i



March 13, 1986

State Bar Staff Coordinator

for Administration of Justice Committee

P. 0. Box 12487

Austin, Texas 78711

276/ntlab

I enclose in final form proposed revisions of Rules 99, 103, 106

and 107 of the Texas Rules of Civil Procedure. This proposal is

to be submitted to the next Administration of Justice Committee

meeting, which I believe will be April 5. It is requested that

this matter be circulated to members of the Committee as early as

possible and that the proposal be included on the agenda for that

meaeting.

If any problem arises, please contact me by telephone.

CRG:b1

Enclosure

cc: The Honorable James Wallace

Associate Justice, Slupreme

P. 0. Box 12248

Austin, Texas 78711

Mr. Mike Gallagher.-

Attorney at Law

7th Floor, Allied Bank Plaza

1000 Louisiana

Houston, Texas 77002

The Honorable John Cornyn

37th District Court .^

Bexar County Courthouse

San Antonio, Texas 78205

Court of Texas

Mr. Phillip Johnson

Attorney at Law

10th Floor, First National Bank Building

Lubbock, Texas 79408

ur. Donald 0. Baker

Attorney at Law

1024 Tenth Street

Huntsville, Texas 77340
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(a) Uniess che citacion or an order o[ c h e courc ^ervis.

direccs, the citation shall be served by any of cicer authorizea

by Rule 103 by

receipt requesced, a true copy of the ci.tac:J.^. :it.l 1c ) n v

the peciti.on attached thereto.

(b) Upon -totion suoporced bv acfi.davi.t staci,g the :acaloo_,;

of the deiendanc's usual place of business or 7sua1 y.:ace a

abode or other olace uhere the decendant can orooablv'=e :oun:;.'

and staciag soeci..'icaLly the :accs snow ing taac secvtce n a s been

attemoced under ei.ther (a)(1) or (a)(2) at the iocacion -a ^ea in

such acfidavLt but has n o c been success:ui, c:ie ca.:r; m a

auchorize servcce

1

2

RULEE 106 .

RULE 105.

SERVICE OF CIT;TIOt7

3 (a) Unless the citation or an order

4 directs, the citation shall be served by

5 authorized by Rule 103 by

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

etc.

(1) delivering to the defendant, in oerson, a true copv o

the citation with date of delivery endorsed :hereon :icti

copy of the petition attached thereto, or

(2) enailing to t:he de[endanc by re¢iscered or -erced

mai1 ait:h detivery r e s c r i c t e d to addressee oniv, retur"

any or_iczr or

(1) delivering to the de[endant, in person, by a sheri?' or

conscabla e d to in 3ute 103, a crua co:) v o: ;ne

ci.tation •.L Cn the aate of deLivery endorsed thereon with ;

copy of the Detition attached thereto, or

(2) (na^.rto the de'ena e- ^s r- cer - !i o r

maii- xit^ ae=.»ec+ reetrreoea to sdarese_e oni

receipt reqaestea - a trae copy, or the crtit-o-i wi^_h

the petttion setnehec tZeretoc)

cert_-^ec

r re__r

a

(2) mai.lin2 n coov of the cit.ltion. with a coov ,c ttie

petition a : t:7ereto. (b v .'trst c1: ^..ail -2 os;a z

preoati) ;o che nersnn t.i oe servP u• covNc:)er ^ tcn W o ..^tes

oc a notic^ and acknnvlede7enc concorntn; <•-3osr.lnt:a ilv ,,.

..,

107
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The re:urn o: the ocer executLng the Cac:on snall Je

endorsed on or ac:acled co the sar..e; it s'nail sca:e wnen the
citation was ;erved ana he nanner of servLC_ and - usc be si3aea
bv the o::icer ofcicia! When t`:e ci:a[i3 a vas sera by

r2gLstered or cerced q ai1 as authorized Ruie 1,06, [he

return by the o:.icer aus[ also contain . ;e ,-ec.:rn rece: c:i[`1

the addressees signaCUr2. When the oi.•cer 'iaslot ser':ed t4e

cicacion, the return saali show the di:iyence usea by c:le o;_icer

to 2 X 2 C u : 2 C , . e i a_.e and t R e c au s e o: :a: ,..', _ to eXecut e . , a :l a

V fl 2 r e t h e ^ Z : _ . , C a 1 C s to b e : .7 u n d, l: .^, e can 3 5 C_ r: 3 ln.

, . 2 0 ..

. ,. ._,

. . _

T . l e r , . . , r n J : the o: : LC e r 2xe cu: L:7?y c:_,a: LJn se^:•-C
Rule i05a)(1) s;•1a11 be endorsed on Jr act3cnaa to t':e ;a-2

shall stace vhen [he ci[ation w as serv2d aad Che 7 3an er o[
s e r v i c e and b e s i g n e d b:: :h e oc:iczr a::'_ciallv• ;zn [5e
o:[icer has no.c served the ci[ation, the return shall show the
diliyence used bv cae ocar co execute the sa-e and •^ z c3use
o' Cai.lure [o aXecu[e ic, and where the decendant is to ._ ;ouna,
i: he can ascercain. (W nea

ret^]__rec or ccrr_r^_e -a`_ ]] -•._, -:1-

tiee aeace']e] ]igr.]' rer) Nhen the cit3[ij n :as , _rv^d `+v
^ai1 as an;5ari=ed i n ?u1e [ne ;on :.io n7s

•^ ' turn a[ n ;ia r!t l ono ^ eu. _ .. .?

n. ..
n
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The prooosed Rule changes arise from tne cact that the

provisions of 3ule l05(a)(2) are no lonqer availabie 'ar

That Rule provides that service o' cita[ion may oe accoapLisa=-d
by:

"(2) !failing to the defendant by registered or

certitied clail, vith delive ^ : res[ r !-_^d ^o

-
addressee onlv reCurn ,ece1DCreQuested,+a ruz

cop_+ o[ taa citation vith a c o D v o[ C4e petiCion

attached thereto." (.°.mohasis added)

At the ti^e* that oortion o: Ru1e 105 vas adopted, the "'^ited

States ?ostaL Service provided an "Addressee On1:•" ser•:ic^ but

that particular service is no longer avaliao ie throu¢h the :oscai

known as "Bescricted Deliver" and assures .ieliv>r•: only to the

addressee or [O sone agant o? the add:assee •Jno `as Sezn

authorized in vriti:]g to receive tha 1 Jt the addres;az, i:

is the :eeLing o the Subcommit:ee _hat t;nls ?estr.:d De._•:er

m a v not Eultill t:-ie requirements o: due arocess insofar as ot:

The Subcoamittee '.eels that service ^v m ait is a usetuL zevi_ -

and ough: to Se preservea i? it is pOSsiala to do so. he

?r0?osed 3u1e c;langes con;Jrm closeiy to .i net^od o: ser:ica

available under 3uie » of [he ?aderal 3ule; 3' Cici! ?roc! a :e,

The particular ^arts ot 3;11a a that areada -a t zs CJ the
ed

e h a n g e s to C:l e . e X a s Ru l e s O t C 1 v 1 l Pr o c Z d u r e .- : e:

RCL° 1,

(c) SERVICE.

(C) A sumnons and complaint may be served ;lpon a

deiendanc of any class reLer:ed to in ?aragrapi

(1) or (3) of Subdivision (d) of :his Rule -

(ii) 3v mailii3 a coD;+ Of the summons and of the

c o m D l a 1 n t ( b y r 1 r s t C l a s s ?1 a 1 l , 7 o 5 C a k d p r B D a 1 d

Co the person to be served, toge[ier w i:h _:o

copizs of a notice and ac;novtad;nent :On;Jraiog

suostanciallv to Form 13-A and a raCura anveloDe,

postage prepaid, addressed to the sender. :E no

acknowledg;aent J[ ;ervice under this subdivialon

o[ :tiis Sule is received by the srn,ler vi:hin

tventv.(:0) d a v ; aEtar the J ate J[ m ailinS,

service of sucn sumnon. and :Jmolaint shall be

aalyl under eubpara4raoh (,\) Jr (3) J: this

par.zkrapn in the manner prrscr:bed by suDdiv ision

( d ) ( 1 ) or (1 ) ( 3) .
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September 18, 1985

Mr. Luther H. Soules, III, Chairman
Supreme Court Advi.sory Committee

Soules & Cliffe
1235 Milam Building
San Antonio, TX 78205

Mr. Michael T. Gallagher, Chairman

Administration of Justice Committee

Fisher, Gallagher, Perrin & Lewis

70th Fl., Allied Bank Plaza

Houston; TX 77002

Re: Rule 101

Dear Luke and Mike:

rule.

I am enclosing a letter in regard to the above

May I suggest that this matter be placed on
our next Agenda.

JPW:fw

Enclosure



RALrM LOGAM ( 1913-1983)

TOM LEAR

GREO GOS6ETT

JI)NATMAM R. DAVIS September 12, 1985

Honorable John Hill, Chief Justice

Texas Supreme Court

Supreme Court Building

Austin, Texas 78711

Re: Proposal of Amendm'ent to the Texas Rules of Court

Dear Chief Justice Hi11:

I would like to propose a change in the requisites for ci--

tation as set out in Rule 101 of the Texas Rules of Civil

Procedure. Presently our citation has required the defen-

dant "to appear by filing a written answer to plaintiff's

petition at or before ten o'clock A.M. of the Monday next

after the expiration of 20 days after the date of service

thereof."

My objection to this anachronism is two-fold. First, the

computation of the answer day can sometimes be confusing,

particularly if the twentieth day falls on Monday or the

Monday is a holiday. Secondly, often intelligent clients

assume that they must appear in court at ten o'clock on

the answer day and are confused by this terminology. Why

not provide that an answer must be filed within a definite

t;me, such as 20 days as required in federal court?

In this age of fair notice and consumer protection I would

also suggest that citation might contain some simple.state-

I;,ent to the recipient, such as: You have been sued. You

have a right to retain an attorney. If you do not file a

written answer with the appropriate court within the appro-

priate time, a default judgment may be taken against you.

Your consideration to the above will be greatly appreciated.

With warmest regards, I remain

Very truly yours,



October 15, 1986

Mr. Luther H. Soules III

Soules & Reed

800 Milam Building

East Travis at Soledad

San Antonio, Texas 78205

In.re Rules 205-09

Dear Luke:

I am attaching the committee changes to Rule 209, the Supreme

Court Order relating thereto, and the corresponding revisions to Rules

205-08.

Sincerely yours,

J. Hadley Ed

Professor of Law

JHE/nt

Enclosure



Rule 205. Submission to Witness; Changes; Signing

When the testimony is fully transcribed the deposition

cfficer shall submit the oriainal deposition transcript to the

witness or if the witness is a party with an attorney of record,

to the attorney of record, for examination and sianature, unless

EUCh e:iaminF_t).r'r_ i.ii7d signature are waived by the witness and r•i-

the parties.

Any chcnces ir. ±c•^r^ c:r zur:;tar:ce which the witness desires

to make shall be entered upon the criSinal deposition transcript

by the officer with the statement of the reasons given by the

witness for making such changes. The oriainal deposition

transcript shall then be signed by the witness, unless the

parties by stipulation waive the signing or the witness is ill or

cannot be found or refuses to sign. If the witness dces not sign

and return the or-:c:r:al deposition transcript within twentv da.vs

of its subm.issicn to him or his cclTn_E.l of rF•cczd, the offi_cer

shall sign it and state on thE: Y'E'.CO::cl t}:F- `c:z o= thE; waiver of

examination and signature or of the illness or absence of the

witness or the fact of the refusal to sian together with the

reason, if any, g-i,,-E:n therefor; and the original deposition

transcript may then be used as fully as though signed; unless on

mot=an to suppross, made as provided in Rule 207, the Court holds

that the reasons given for the refusal to sign reaui1-e its

rejection e^-the-e^e^e9}tie^ in whole or in part.



1. Certification and Filing by C,=i"'re cf.`icer. shall

certify on the depositien transcript that the witness was duly

swcrn by him and that the deposition is a true record of the

testimony given by the witness. The officer shall include the

ar.^ount of his charges for the prepuration of the ccmpleted

depesition trar_script in the certification. Unless otherwise

ordered by the court, he shall then securely seal the oriainal

deposition transcript in an envelope endorsed with the title of

the action and marked "Lai^cc^.=ion transcript of (here insert "^^me

cf iAitrEs;:) " G,^.f; -1:,;=1 i Ci!tT tl^i file it with the ccurt -_^_ which

the action is pending or send it by registered or certified mail

to the clerk therec'L for filing.

2. Exhibits. Documents and things produced for inspection

during the examinaticr_ of the witness, shall, upon the recuest of

deposition transcript and may be inspected and copied by any

party, except that if the person producing the materials desires

to retaii; t-hem he may (a) offer copies to be marked for

ic?er;tification and annexed to the Ceposi'.:ion transcript and to

^



annexed to and returned with the deposition transcript to the

court, per.ding final disposition of the case.

3.

4. Notice of Filinc. The person filing the depositicn

transcript shali give prompt notice of its filina to all parties.

5. Inspection of Filed Depositicn Transcript. After it is

hearing of a motion or an interlocutory proceeding, any part or

all of a deposition transcript, insofar as admissible under the

rules of evidence applied as tricugh the witness were then present

and testifyina, may be used by any perscn for any purpose against

any party who was present or represented at the taki nc of the

deposition or who had reasonable notice thereof.

Substi^ut n f ti ^ t th l do par es pursuan o ese ru es oes
=c



involving the same subject matter is brought between the same

parties or their representatives or successors in interest, all

deposition transcripts lawfully taken and duly filed in the

3.

the cou_r^ ^ and nctice c_rer. at I_A4t one entire

c:ay rEfcre the day on which the case is called for trial, errors

and irregularities in the notice, and errors in the manner in

which the testimor.y is transcribed or the deposition transcript

is prepared, sigr.ed, certified, sealed, endorsed, transmitted,

filed or ctherwise dealt with by the deposition officer under

Rules 205 and 206 are waived, unless a motion to suppress the

deposition trar.script or some part thereof is made and notice of

thc r:ritten ob;ections made in the motion is given to every other

pr:rty before the trial cormer.ces.

208.

2.

3.

4.

5. Officer to take Responses and Prepare Record. P. copy of



The person filing the deposition transcript shall c;ive

prompt notice of its filing to all parties.

After it is filed, the deposition transcript shall remain on

file and be available for the. purpose of being inspected by the

witness or deponent or any party and the deposition transcript

may be opened by the clerk or Justice at the request e'ff the

witness or deponent or any party, unless othen-7ise ordered by the

ccurt.

.

The clerk of the court in which the deposit=on transcripts

and depositions upon written cruesticns are filed shall retain and

dispose of the same as directed by the Supreme Court..





LAW OFFICES

July 14, 1986

I
41

Pro:essor ;-V-illiam V. Dorsaneo III

Soutehrn Methodist University

Dallas, Texas- 75275

Dear Dill:

r Enclosed is a letter from Justice Wallace regarding consideration

of amendments to Rule 74 and Rule 131 of the Texas Rules of

Aopellate Procedure. Please draft, in proper form for Ccmmi zzee

ccnsideration, an appropriate Rule change for submission to the

Cc::=,ittee and circulate it among your Standing Subccttee

members to secure their comments. ^

As always, thank you for your keen attention to the business of

the Advisory Committee.



June 27, 1986

Mr. Luther H. Soules, III, Chairman

Supreme Court Advisory Committee

Soules, Cliffe & Reed

800 Milam Buildina

San Antonio, TX 78205

Mr. Michael T. Gallagher, Chairman

Administration of Justice Committee

Fisher, Gallagher, Perrin & Lewis

2600.Two Houston Center

`Houston, TX 77010

Re: Rules 74 and 131

Texas Rules of Appellate Procedure

Dear Luke and Mike:

The Court requests that your committees consider amending

Rules 74 and 131 of the Texas Rules of Appellate Procedure as

follows:

Rule 74. Requisites of Briefs

Briefs shall be brief. In civil cases the brief shall

consist of not more than 30 paQes exclusive of the Table of

Contents and Index of Authorities. The court mav, uDon

mdtion, permit a lonaer brief. Briefs shall be filed ...

Rule 131. Requisites of Applications

The application for writ of error shall be addressed to

"The Supre;ne Court of Texas," and shall state.the name of the

party or parties applying for the writ. The part:es sha:.'_ be



June 27, 1986

Page 2

designated as "Petitioner" and "Respondent." Application for

writ of error shall be as brief as possible shall consist of

not more than 30 pages exclusive of the Table of Contents and

the Index of Authorities. The court may upon motion permit a

lonQer brief. The respondent should file ...

Sincerely yours,

(^ ^

^



October 24, 1986

Professor Ulillia;,l V. Dcrsaneo III

Southern Methodist University

Dallas, Texas 75275

RE: Appellate Rules 80(a) and 90(a)

Dear Bill:

The enclosed is a recommendation from COAJ. Please circulate

within your subcommittee and draft Please draft, in proper form

for Committee consideration, appropriate Rule changes for

submission to the Committee and circulate it among your Standing

Subcommittee members to secure their comments.

As always, thank you for your keen attention to the business of

the Advisory Committee.

LUTHER H. SOULES III

Chairman

LHSIII/tat

enci/as



Amend Rule 97U-t:a)lTexas Rules of Appel.late Procedure as fo lows:

^ 01 '

and necessary to final disposition of the appeal a-r^--hand down a

written opinion which shall be as brief as practicable/. Where the

issues are clearly settled, the court shall write a brief inemoran-

dum opinion which should not be published.

Comment: This charge is suggested by the Supreme Court. The

purpose is to require the court of appeals to address

all pertinent issues rather than decide the case on one

or more dispositive issues and disregard the other perti-

nent issues. This quite often results in a reversal and

remand by the Supreme Court causing unnecessary.delay in

disposition of the cause along with an unnecessary s^cond

consideration of the cause by the court of appeals.

3



Professor William V. Dorsaneo III

Soutehrn i-iethodist University

Dallas, Texas 75275 +

Dear 3--il'_:

Enclosed is a letter from E. Landers Vict:ery, regarding amendment
of Rule 136(a) of the Texas Rules of tipt-ellate Prccedure. Please

draft, in proper form for Com.-nittee consideration, an appro^riate

Rule change for submission to the Committee and circulGte it
ar:c..g your Standing Subcommittee members to secure their
co,;,.:,e n zs .

LUTHER H. SOULES III



LAW OFFICES

PETER J.BALEGa

BYRD L. BONNER

September 15, 1986

ROBERTR,MURRAY

JF C,.,:NSEL

Mr. Luther H. Soules, III

Chairman

Texas Supreme Court

Advisory Committee

Soules, Cliffe & Reed

800 Milam Building

San Antonio, Texas 78205

Re: Tex. R. App. P. 136(a)

To the Committee:

I recently consulted Rule 136(a) to determine when to file my

brief in response to my opponent's application for writ of error.

This Rule prescribes filing the response fifteen days after "the

filing of the application for writ of error." It is unclear

whether this language refers to the filing by the petitioner (Rule

130) or to the filing by the Clerk of the Supreme Court (Rule

132(c)).

When I called the Clerk's office, I was advised that the

Supreme Court interprets Rule 136(a) to refer to the filing (i.e.

docketing) of the application in the Supreme Court. Nonetheless,

this interpretation is not clear from the face of Rule 136(a). To

help prevent high blood pressure among Texas attorneys, I would

suggest that the Committee clarify this Rule the next time the

Rules of Civil Procedure are amended.

Sincerely,

^



•

June 25, 1986

. Dear bill:

A^
Enclosed is a letter from Judge Frank Douthitt regarding

consideration of an amendment to Rule 356. Please draft, in

proper form for Committee consideration, an appropriate Rule

change for submission to the Cer^,niittee and circulate it among

your Standing Subcommittee members to secure their comments.

LHSIII/tat

encl/as



LINDA BURLESON
COURTCOOROINATOR

ARCHER. CLAY AND

MONTAGUECOUNTIES

Luther H. Soules, III

800 Milam Building, East Travis at Soledad

San Antonio, Texas 78205

Re: Supreme Court Advisory Committee

Dear Luke:

Thanks for your list of the members of the above committee.

I was in the State Bar Center at the same time as your meeting

and ran into Frank Branson. He invited me to come in and

talk to the Committee about my problem, but we were so busy

with Pattern Jury Charges I, I never got in.

From looking at the Committee it's obvious that very few

of the Committee members practice in a multi-county district
court. Because of that, I want to make one more short comment

about the two matters I have brought to the Committee's attention

in the past. One has to do with recusal practice and the

other with time table for filing the record in appellate

courts. Both are problems in rural districts. Apparently,

they are not such a problem in an urban district. I believe

I know why.

1 Qa RECUSAL PRACTICE

My original proposal was that the lawyer be required to swear

to a:lotion for Recusal setting forth with particularity

the reasons he seeks to recuse a judge. That the rule be

changed (and probably the statute) to permit the judge that

the recusal is directed against to summarily deny it if it

does not state a proper cause for removal.
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May 21, 1986

In an urban area, there are many judges in the courthouse

and a judge can simply get one of them to come hear the

recusal motion. It creates no problem. In a rural area,

we have to get a judge from somewhere else assigned. The

recusal has to wait until that judge can be there and until

the judge against whom the recusal is directed can be available

in the county that the recusal is filed in. He may have

to recess a jury trial in another county in order to meet

the visiting judge's schedule, or make some other kind of

docket change. Usually, the recusals that I see are actually•

made for the purposes of delay and that is obvious. If the

lawyers had to swear to these, they wouldn't file them except

when they were true. They would not then be summarily denied

by the judge against whom they are directed.

A couple of years ago when my daughter was showing heifers,

we had a show in Tucumcari, New Mexico followed by one in

Cheyenne, Wyoming. Because a recusal that did not state

proper grounds had been filed in a criminal case, set for

jury trial the week following the calf shows, I had to make

a trip from Tucumcari back to Henrietta when a visiting judge

could be here so I could have the hearing on the recusal.

I then went on to Cheyenne to be with my daughter showing

heifers. If I had not•done that, the case would not have

gone to trial the week in question.

I am probably the only judge that ever had to make that kind

of a trip because of a recusal practice, but it's ridiculous

to have rules that permit lawyers to use recusals for

continuances.

Luke, I am not going to go into any further detail about

the rules themselves and the time table. From the transcript

furnished me of the meeting, the Committee understands that.

What they don't understand, is that the rules permit a lawyer

to perfect an appeal and request the statement of facts as

t
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little as 10 days prior to the time it's due in the Appellate

Court. I don't know of any court reporter except those with

a CnT who can get out a record in 10 days if he's got any

business in his courthouse. It's a bigger problem in the

country because if you have 30 minutes or an hour of dead

time in the court, and you are in the city, the court reporter

is always at his office and can simply go in and type during

that time period.

In the country, my court reporter is with me in the other

two counties and the office is in Clay County. If we are

sitting idle for an hour in Montague, he cannot be working

on that record.

There is no problem with the 60 days per*.nitted if the lawyer

has to notify the court reporter timely and there is no

problem with the additional time period in the event of a

motion for new trial. However, it just makes sense that

a court reporter ought to have at least 30 days to get a

statement of facts ready.

If the rule is not going to be changed, I think the appe^late

judges should quit going to the conferences and complaining

about court report.er delay when the Supreme Court's own rules

create some of the problem.

Luke, my feeling about these two matters is really not much

different than a lot of other things. The Legislature very

seldom thinks about those of us out here that have got miles

and miles between courthouses. I guess those drafting the

rules seldom do either. I don't know all the details of

how your committee operates. However, I obviously have not

been able to articulate the problem well by letter and

probably haven't improved on it much with this letter. If

the Committee ever takes testimony from individuals about

these matters, I would certainly like to appear. Based upon

the transcripts you have furnished me with respect to both

of these matters, I do not think the problem that exists
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for rural judges is being addressed.- I know the rules should

not be tailored just to fit the rural judges. However, they

should not be drafted ignoring us either.

Luke, I appreciate your consideration of this matter and

if I can do anything further to at least get the real issues

discussed, I would appreciate hearing from you.

Sincerely,

Frank J. Douthitt

FJD:1b



RAY SHIELDS

COURT REPORTER

Luther H. Soules, III

800 11i1an Building

East Travis at Soledad

San Antonio, Texas 78205

Dear Luke:

,

P. O. BOX 530

HENRIETTA, TEXAS 76365

Thanks for the information from the meeting of the SuDreme

Court Advisory Committee. This is the second suggestion

that I have made that I feel the Committee has not understood.

The problems we have in rural, multi-county districts are

just different than the problems in San Antonio, Houston

and Dallas.

--;;ouid you please send me a list of the members of this

W overbalanced with city folks.
J,

The request that the Committee virtually ignored about the

90 day, 100 day problem on statement of facts and transcripts

was treated as if I wanted to give more time to court reporters.

That I want, is a requirement that the lawyers let the court

reporter know something before there is only 10 days left.

My court reporter's office is in Henrietta. The large part

of our business is in Montague and the smallest part in

Archer City. Court reporters in the big cities, when the

court is idle, can simply go to their office and start to

work. Court reporters in the country with more than one

county can work only when they're in the county where their

office is.

1,&"^ Committee. Frankly, I want to see if the Committee is just

I am getting sick and tired of hearing about court reoorter

delay at every meeting I go to when I know that my court

reporter is working nights and weekends when he has to to

21et a statement of facts done. He seldom takes depositions

and that is not causing any problem. In fact, he seldom

has to ask for an extension of time and then only when some

lawyer perfects an appeal at the last minute.
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I guess I just wanted to get this off my chest. But, I'd

still like a list of the memb'ers of the Committee.

It has been a long time since I've seen you and perhaps we'll

run _together again one of these days.

Very truly yours,



RAY SHIELCS

COURT REPORTER

Hon. James P. Wallace

P.O. Box 12248

Austin, Texas 78711

AREA CCDE 817

538-5913

In the last couple of years every time we have a judges.'

meeting, somebody on the Suoreme Court raises criticisms

of court reporter delay in preparing statements of fact for

apteilate purposes. I may have written you about this be=ore.

I know I have comWented to the Chief on the matter.

Recently, a case tried by me has had appeal perfected in

a mar:ner timely under the rules, but impossible with resoect

to the clerk and court reporter. It will require my court

reoorter to get an extension of time, which extension will

probably be later cited by some appellate judge at some

The oroblem is the two rules which have to do with perfecting

appeal (Rule 356) and filing of the statement of facts and

transcript (Rule 386). As you know Rule 386 provides that

the transcript and statement of facts will be filed in the

A r r^^e^-̂- ar -̂ Court within 60 days of the date the judgment is

signed unless •there has been a motion far--new trial filed

in which case it must be filed within 100 days. Rule 356

provides that appeal must be perfected by the filing of a

cost bond within 30 days of the date the judb ent is si-ned,

or if a motion for new trial is filed, within 90 days after

the judg:,:ent is signed.
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To give you an exayple of the pral-lA*^ ^auGPn rh,n case I

mentioned above had its final judgment signed on August 12,

1985. In perfect compliance with Rule 356, the losing

attorr.ey filed a cost bond on November 12, 1985, 92 days

a^ter the judgment was signed, but the first day following

a Sunday and legal holiday. He filed it late that aTternoon

and there=ore left 7 days for the transcript and statzment

of facts to be prepared and.filed in the Appellate Court.

In checking with the clerk with the Second Court of Apoeals,

I understand that it is probably 4 to 5 months after an

atceal is filed with the Cour! of Appeals before it is

actualiy submitted. It seems to me that there could either

be more time for the court reoorter to get the statement

of f-̂ cts ready after the appeal is perfected, or there could

be a requirement that a notice to the court reporter and

c1cr:: be earlier than 90 days after judga:ent when a motion

for new trial has been filed.

Fran:ly, Jim, I don't guess I have a solution. However,

if you feel the court would be interested in trying to do.

something about this, I would put more time into a possible

solution.

Very truly yours,



1986

Dear 3111:

Flrst. I realized all along that the Order was amended. effective April 1.

19 8 5. The problem is it still requires the trial clerk to endorse on.the

19

the clerk has a duty to prepare and deliver the transcript without the request

of a narty, and the clerk sends it directlv to the court of anpeals. not to the

p,,rr.y. the currentl-: reoulred endorsement is erroneous. Parties don't apply for

transcrlpts. and they are not delivered to parties. The enclosed proposed

.;m^?ndrnenr. simply requlres the clerk to endorse on the transcript the date he

kieLlvert;d it to the court of appeals.

,
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I hope this clears up the matter and that the Committee can expedite this

chanae without consumina much of its valuable time.

Jeremy C. Wicker

Professor of Law



Supreme Court Order Relating to Preparation of Transcript

(following Rule 376-a)

(g) •

The Clerk shall deliver the transcript to the appropriate

Court of Appeals and shall in all cases indorse uoon it before

it finall_v leaves his hands as follows, to wit:

,

A.D. 19 ," and shall sign his name officiall: thereto.

Comment: Since the clerk of the trial'court delivers the

transcript directly to the clerk of the court of apoeals, and not

to a party, and a party no longer has a duty to request delivery

on certificate" parctice was abolished by the amendment of Rule

33%, ef fecti%°e January 1, 1981.



August 22, 1986

Professor William V. Dorsaneo III

Southern Methodist University

Dallas, Texas 75275

Dear Bill:

Our Committee receives continuing complaints about the

derelicts among the court reporters and their duties to creoare
transcripts. Do you and your Subcommittee believe that there is

some way that we could amend Rule 376c, or some other Rule, to

imoose additional burdens on the court reporters. One case was

dismissed after the third recuest for extension of time to file

the record, because the court reporter would not get the record

tocether, and the lawyer on the third "go around" missed his

deadline of December 17 by more than fifteen days (the filing was
January 16, 1985). At some point, should the courts impose the

penalties- for missed deadlines on their own officers, i.e. their

own court reporters, in event the extensions are plainly caused

by the officers of the court, and the missed deadlines would not

have occurred had the court's officer properly prepared a record.

In this case, the lawyer recognized the deadlines on two

occasions, presumably he would have filed the record had it been

ready on either of those two occasions, but missed the third

deadline when the reporter failed to get the record the third

time, and ultimately the client's case was forfeited.



RE: Certification of transcription

Supreme Court Order following Rule 377

On November 20, 1984 the Supreme Court promulgated amendments to

the Standards and Rules for Certification of -Certified Shorthand

Reporters in conformity with Article 2324b, V.T.C.S.

These amendments provide, among other matters, that each

shorthand reporter, when certifying to a transcription, indicate his

or her certification number, date of expiration of certification, and

business address and telephone number.

The Order following Rule 377 of the Rules of Civil Procedure,

provides a similar certification form but it does not reouire the

certi-fication number, date of expiration of current certil"ication and

business address and phone number of the reporter certifying.

As it is unclear whether the Supreme Court Order of November 20,

1984 amended the Order following Rule 377 of the P.ules of Civil

Procedure as well as the Standards and Rules for Certi:ication of

Court Reporters, I felt that I should bring this to your attention.

If the November 20, 1984 Order had the effect of amending the

Order following Rule 377 as well as the* Court Reporter Standards,

should this be communicated to West Publishing Company to ensure that

the next printing of the Rules of Civil Procedure will include this

amendment?

If the November 20, 1984 Order did not amend the Order following

Rule 377, should this amendment be brought to the attention of the

Advisory Committee for possible action to bring it into conformity

with the action of the Supreme Court of November 20, 1984?
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ORDER OF THE CCUnT •

Paraoraohs I. and J. to read as follows:

addi: icns, and amend.ents to the Standards and Rules for Certification of

Cerr- ified Shor;.hand Reporters as they were adopt_C-d and prc.mulcated effect;ve

January 1, 19c4, in confor-^ity with Article ZC24b, V.T.C.S., as amended by

Senate 3i11 55-5, 68.th Legislature, Regular Session, shall be and read as follows:

Rule I., General Reauirements and Oefinitions, is amended by 'adding

1. Cert_=:cation of trcascriYtions.

1. The t_ ^^scri^tion of any oral court proceed

de:^osi_:oa or ?roceeding before a gr=a jurq, rezeree or court

cc==ssiozer, or a.y ot--er doc:.=ent ce=tifled by a cer--i=_ed sco^_^a:d

reaorter for use in liti5ation ia the courts of Texas, shall ccutain

as a part of the certification thereof, the sia=rtu:e, adc.'ess aad

teleo'--oue mu=ber of the ce_t_=_ed short:tand =e-,orter and his or ber

State certi-_c.at:on nuWber and the date of es, _at-oa of

I, . a certi.ied sborrSaad

reporter e: the State of Texas, do hereo? eerti:y that the above and

Icregoirz cnatain• a c:a.e aad correcr tranicrip:ion of

(i:.sert description of -aeerial or

docc=ene certiii.ed)

Cerz:::ed to on this the day of I9

.

(5is^Acure ot i.e?orter)

(Iy?eo or c.-_=;ea ha=e o: ccporcer)

Cert1f!Ca:=CO Nuober of Reporter:

CAce C: rzr::de^on Of CurreCC Cert:!:c1CiC3:

puf'.,^^elL



S=A:= 07 :T'w:5

C:.;.'1:': 07

I . . . . . . . . . . . . . . .. offiti.al court re-porter i= ind for

t.^.e . . . . • . eoqrt of • • . • • . COUaC7, $tate Of TeZJS,

do hereb7 certif7 that the above and ;oregoing containa a true and

correct transcri?eion of all the proceeaiags (or all proceesi:;s

dizected by counael to be iael:sded in the stataent of :acts, as the

ease uv be), in the above st7led and :u- erea cause, all of vhich

occurred i-a open court or i.n ch-oers and vere reporcea by ee.

I:urt.^.er certi_7 that this t.a.nzcriotina of the record of the

proceeCl_3s cr•317 and eorrectlT reileets the esnia;ica, i ! an], of!ered

by tte repsecti•re parties.

. . . . . . 19 . . . .

• • • • • • • •

• • • • •(:y;ed orPriaced:fa=e ofaeporter)

Cer:if:cation tiu=ber of 3epor:er : . . . . . . . . . . . . . . . . .

Dace o: Trp_ratio= of Current Cer.___cati1¢.

. . . . . . . . . . . . . . . . . . . . . . . . .

.elepoon< Hu_ber:

3.
.. _ . _ ,

re_orte: was availahle to take the deposition, vnich shall be svo_n to

by that person and the parties to the p:oceedic;s, or t::eir actc_-e•; s

p:esen . 'e cert---c;.tion of a trazsc: t_oa of a ccur:: r_ocee^a

:e_e:zed oursuazt to sec-.ien 14 of art:c'_e Z32_4b, V.:.C.;., by a

pe_con not cert_f:ed sha11 con.Z_z an af=-d:vi. sverz to by that

,:ercon, -::e --tcr_--ys represent_c5 the psrt_es in the cou_t - ceed:

aa.. the judze presid:ng t`aat no certed snorthunc was

av3='-.:h1e to per:crr the dutles Of the cour:^ re^orter.
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•

Proposed amendments to Rules of Civil Procedure.

One of the proposed amendments to the aules and Standards for the

Court Reporters Certification Board would require that the court

reporter insert in the certificatioa of any deDosition or court pro-

ceeding his or her certification number, date of expiration of current

certification and his or-her business address.

PresentlJ, the Su^^e^e CoLrt C-der ??ezat;^2 to the

of Statement of Facts as found folloaing Rule 377 of the Tesas Rules^
of Civil Procedure do^ not require these matters to be inserted in

suc*-- certification.



I

I

..T

Item (e)` o.' the Supreme Court Order _°.elating to the Preparation of

Stcte=ents of. Facts (Rule 377, T.'.C.P.) is ar:ended to read as

fo11oG5:

(e) The atatenent of facts shall contain the certificate signed

by the court reporter in aubscance AS follavs:

"=°_ ST _.. CF =^lS

C^CJi.^CF

I. . . . . . . . . . . .•. • . , of:ieial court reporter in and for
the . . . . . . court of . .

•

. County, State of Texas,

do hereby certify that the above and foregoing contains a trae and

correct tranacriDtion of all the proceed i.ga (or all proceedings

directed by counsel to be included in the stace=eat of facts, as the

case r^y be), in the above styled and nuabered cause, all of vhich

occurred in open court or in cha=oers and were reported by ne.

I further certify that this transcrivtion of the record of the

proceeai=gs truly and correctly refleccs the exhibits, if any, offered

by t`_e repsect_:e parties.

. . . . . . . . . . . . . . . . . .

(Siy:ature)

Official Court %eporter"

. . . . . . . . . . . . . . . . . .

(Ty?ed or ?rinced Hane of ^eporte:)

Cert__icacion tieiber of 3eporter: . . . . . . . . . . . . . . .

Date of E---jiration of Current Certificatioa:

9uailesG Address: . . . . . . . . . . . . . . . . . . . . . . . .

. . . . . . . . . . . . . . . . . . . . .

. . . . . . . a. . . . . . . . . . . . . . . .
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Professor William V. Dorsaneo,

Southern Methodist University

Dallas, Texas 75275

Dear Bill:

February 10, 1986

III

Enclosed are proposed changes to Rules 356 and•386 submitted

by Judge Frank J. Douthitt. Please draft, in proper for^>, for

Committee consideration appropriate Rules changes for su:.mission

to the Committee and circulate them among your Standing
Subcommittee members to secure their comments.

I need your proposed Rules changes by February 15, 18?6, to

circulate to the entire Advisory Committee.

As always, thank you for your keen attention to the business

of the Advisory Committee.

cc: Honorable James P. Wallace,

Justice, Supreme Court of Texas



Februarv 4, 1986

:Mr. Luther H. Soules, III, Chairman

Suore^e Court Advisorv Committee

Soules, Cliffe & Reed

800 :•iilam Buildinc

San nntonio, TX 78205

Mr. Michael T. Gallagher, Chairman

Administration of Justice Committee

Fisher, Gallagher, Perrin & Lewis

2600 Two Houston Center

facts and

Re: Rule 356 (perfecting appeal) and

Rule 386 (filing of statement of

transcript)

I am enclosing a letter from Judge Frank J. Douthitt of

Henrietta, regarding the above rules.

May I suggest that these matters be placed on our next

Acenda.

Sincerely,

stice

JPW:fw

Enclosure

cc: Honorable Frank J. Douthitt

Judce, 97th Judicial'District

P. 0. Box 530

Henrietta, Texas 76365. -



RAY SHIELDS

COURT REPORTER

November 14, 1985

i

FA

Hon. James P. Wallace

P.O. Box 12248

Austin, Texas 78711

Dear Jim:

In the last couple of years every time we have a judges'

meeting, somebody on the Supreme Court raises criticisms

of court reporter delay in preparing statements of fact for

appellate purposes. I may have written you about this before.

I know I have commented to the Chief on the matter.

Recer.tly, a case tried by me has had appeal perfected in

a manner timely under the rules, but imaossible with resoect

to the clerk and court reporter. It will require my court

retorter to get an extension of time, which extension will

prcbably. be later cited by some appellate judge at some

meeting to demonstrate "court reporter aelay".

The problem is the two rules which have to do with perfecting

appeal (Rule 356) and filing of the statement of facts and

transcript (Rule 386). As you know Rule 386 provides that

the transcript and statement of facts will be filed in the

Annol^aro Court within 60 days of the date the judgment is

signed unless there has been a motion fo.`new trial filed

in which case it must be filed within 100 days. Rule 356

provides that appeal must be perfected by the filing of a

cost bond within 30 days of the date the judgment is signed,

or if a motion for new trial is filed, within 90 days after

the judgment is signed.



14, 1985

To give you an e:{amale of the pr4--1--r-11GPd t^° case.'I

mentioned above had its final judgment signed on August 12,

1985. In Der-ect compliance with Rule 356, the losing

attorney filed a cost bond on November 12, 1985, 92 days

after the judgment was signeci, but the first day following

a Sunday and legal holiday. He filed it late that afternocn

and therefore left 7 days for the transcript and statemeiit

of facts to be prepared and filed in the Appellate Court.

In checking with the clerk with the Second Court of Appeals,

I understand that it is probably 4 to 5 months after an

appeal is filed with the Cour! of Appeals before it is

actually submitted. It seems to me that there could either

be more time for the court retorter to get the staterent

of facts ready after the appeal is perfected, or there could

be a requirement that a notice to the court reporter and

clerk be earlier than 90 days after 3udgtient when a motion

for new trial has been filed.

Frank^ly, Jim, I don't guess I have a solution. However,

if you feel the court would be interested in trying to do

so:-nething about this, I would put more time into a possible

solution.

Very truly yours,



RE: Proposed amendments to Rule 423, T.R.C.P.

During the meeting of the Chief Justices of the Courts of Appeals

on Friday, November 30, 1984, the assembled Chief Justices adopted a

motion by Chief Justice Summers that the attached proposed amendments

to Rule'423, T.R.C.P. be submitted for consideraticn by the Supreme

Court.

I was asked to forward it to you for consideration by the

Advisory Comaittee.

-1

^



(a) Right to Argument. When a c,:se is properly prepared ^or sutmission,

any party who has filed briefs in accordance with the rules prescribed there-

for and who has made a timelv reQuest for oral arcument under (f) hereof may,

upon the call of the case for submission, submit an oral argument to the

(b) Unchanged.

(c) Unchanged.

(d) Time Allowed. In the argument of cases in the Court of Appeals,

each side may be allowed thirty ( 30) minutes in the arcur^ent at the bar, with

fifteen (15) minutes more in conclusion by the appellant. In cases involving

difficult questions, the time allotted may be extended by the ccurt, provided

application is made before argument beeins. The court may also align the

parties for purposes of presenting oral argument. The Court rav, in its

Not more than two counsel on each side will be heard, except on

leave of the court.

Counsel for an amicus curiae shall not be permitted to arcue except

that an amicus may share time allotted to one of the counsel who consents and

with leave of the court obtained prior to argument.

(2) Unchanged.

^



file a recuest shall be deemed a waiver of his rieht to oral arcument in the

case. Althoueh a oartv waives his richt to oral arcu,,ent under this rule, the

Court of Aooeals may neyertheless direct such Darty to aoGear and Sl;'--;,,it oral

areument on the submission date of the case.

The Court of ADee;zls may, in its discret:cn, advance cases for

submission without oral arcument where oral arcunent would not materiallv aid

the Court in the determ ination of the issues of law and fact Dresented in the

aooeal. Notice of the submission date of cases without oral arcuTent shall be

aiven by the Clerk in writine to all attorr,evs of record, and to anv oartv to

the acceal not reoresented by counsel, at least t,.rentv-one (21) days orior to

the submission date. The date-of the notice shall be deemed to be the date

such notice is delivered into the custody of the United States PoS_-ml Services

in a Drooerlv addressed Dost-oaid wraooer (envelooe).

0



July 9, 1985

Mr. Luther H. Soules, III, Chairman

Supreme Court Advisory Committee

Soules & Cliffe

1235 hiilam Building

San Antonio, TX 78205

Re: Tex. R. Civ P. 216, 439, 440, 441

Dear Luke:

Enclosed is a memo from Judge Robertson supporting

deletion of Rules 439, 440 and 441. His suggestion is

that all remittiturs should be eliminated.

The First Court in Houston recently handed down an

unpublished opinion in First State Bank of Bellaire v.

C. H. Adams, a copy of which is enclosed. To avoid the

proDlem in the future, I suggest that Rule 216 be amended

to require both a jury fee and a request for jury not less

than ten days before trial.

Sincerely,

Administration of Justice Committee

Fisher, Gallagher, Perrin & Lewis

2600 Two Houston Center

Houston, TX 77010



It is suggested that the Supreme Court Advisory Cc„stittee

consider deleting and/or abolishing Rules 439, 440 and 441 of the

Texas Rules of Civil Procedure.
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NO. O1-84-0536-CV
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Trial Court Cause No. 70-8109

11

^.. a SL'-^?rV_

judcment for the am_ellee, and the a==e'1a,t r '- ca asserts t^ree

o

year statute of limitations; and he asserts that the doctrines of

res judicata and este_,el prevent a recovery by the a-_ellee.

Tri-State's relationship with the a_-e11ee was as a

depositor and a borrawer. It maintained four bank accounts with

the ap;ellee, and on January 16, 1976, borrowed $100,000 frcm

ac,ellee. The loan was evidenced by a r.cte which
was secured by

warehouse recei:ts.
On February 20, 1976, Tri-State t^-r^__o.,ed

On March 1, 1576, the State Of '^exas filed suit

acainst ':'r_-State and some
_c cc'M^o!czrs,

allecing irrecularities in Tri-St, ^
. . .



newspater concerr.inq t:e state's activities acai,^.st Tri-State,

the appellee became aware of the state court action. Althouch

the appellant's notes had 'not matured, the ap:el'_ee declared

itself to be insecure, and off_=eE $102,000 of the a..ellant's

deposits acair,st the $'_C0,000 note. T: e_ezf _-r, nu-ercus c.`.ecks

b

Onkncwn to the appellee, on 2^.arci 1, 1976, Tri-State

had filed with the Federal Eankruptcy Court a petition under

Chapter XI of the Federal Bankruptcy Act, see;ci^, an a_rangeiment

to pay off and satisfy the debts it owed to its creditors. Th e

appellee became aware of the bankruptcy action about two or t:^.ree

days after it was filed.

a

o_erate the business and manace the pro,erty of ^_'ri-State until

further order of that court. The bankru;tc.3 coLrt also erdered

.the ap=ellee to set up a special trust account and Vlace the

$102,000, which it had offset acainst Tr'_-State's note, in that

account. Funds could not be withdrawn exce.t by crder of the

bankruptcy court. The appellee protested the settina up of this

special account and appealed to the Federal District'Court.

On apceal, the district court reversed the judc-..:er.t of

the bankruptcy court. That order also noted that the a^^ellant

had reached an arrangement with its creditors, that the'issue of

the special trust account was then mcot, and dismissed the

appeal. The a=pellant then appealed to the 5th Circu'_t Court of

ppeals, which dismissed that ap_eal as beinc moot.

The apcellznts filed the present lawsuit on March 2,

1978.

,

. -

to trial in another district court.



the attorneys, the trial judce stated as follows:

,

The parties aprarer.tly acquiesced in this procedure

and the court's action is not

presented their marked exhibits to the court. The ,_-ties also

made several stipulations to the court. After a discussion

between the court, and the attorneys, the court ann ou:.ced its

ruling.

issues that were not expressly set out in a motion, answer, or

any other res:onse.

The ar::ellee's amended motion for

stated that the a_=ellee was entitled to a su--a_: iudcment

as there was no cenuine issue of r,.aterial fact and no dis=uted

, ._



o substantiate the ap=ellant's contention.

.

...

_

The ac:ellanc's resgonse and answ er to ag.ellee's

amended motion for su:^nary judcment in'_tiallv reiterates the

'facts set forth in its --etition. It then asserts the defenses of

do

We find that the su:--ar_, judgment cra..ted by th etr_al

court was not based on issues excresslv Esented to it by

written rction, answer or other res_onse. We hold that such

action is prohibited by Rule 166-:,(c), and su stair, the

a::_e'_la.^.t's first rci:a of error.

We also hold that the record would not su=z:o:t a



As heretofore stated, the ;:rties agreed that the checks which

were dishonored were dizhonored after March 4, 1576. The docket

sheet reflects that th'_s law suit was filed on aa-ca 2, 1972.

Thus, the present suit was f.iled within th e t;:o-year statute.

31, 1976.

1976.

4 31.

orders, but tae

appellee wroncfully offset Tri-State's debts prior to the

.bankruptcy court acce_ting jurisdicticr. ocer the assets and

It also recuires a factual determinaticn of wcen the apcellee

became aware of the bankruptcy action and whether it applied the

offset before or after it became aware of the b-,nkru;tc: action.

Also, there is t..e issue of w.^.ether the a__ellEe was ju'stif'_ed in

making the offset when all of its loans were secured by

collateral which it had deemed adecuate just a few weeks before

it declared itself insecure and a==lied the offset. Further,

there is the issue of what checks were dishonored and when the

di=-:^or.or occurred. Since there were factual issues to be de-

termined, a==ell<_e was not entitled to a su--arv iudcment on the

basis it had comnlied w•ith the ban:r: cv court's orders.

.. _ h

sec



Jack Srith

Associate Justice

Associate Justices Bass and Levy
sittir.g.

No ?ublication. Te:<. R. Civ. P. 452.

5 .



June 26, 1984

Chief JusticQ Jack Pope.

The Sucreme Court of Texas

P. 0. 3ox 12248

Canital Station

Austin, Texas 78711

♦

♦.

This letter is meant to call your attention to a problem that

has become acparent with current practice under the Texas Rules of

Ci,- il Procedure, specifically Rules 456 and 457. This problem

does not involve a case currently pend`ng before any court. As

you are aware, these rules require sev,:-_al notices of judgment to

go to the attorneys involved in a case at the Court of Appeals.

Rule 457 requires immediate notice of the disposition of the case.

Rule 456 additionally reauires a copy of the opi.^.ion to be sent

out within three (3) days after rer.dJ_tion of the decision, in

addition to a copy of the judgment to be mailed to the attorne_vs

within ten (10) days after rendition cf the decision. As you can

see, the Rules contemplate three (3) seoarate notices to be mailed

out by first class letter, which shou_d, in this.most perfect of

all possible worlds, result in at :east one of them getting

through to an attorney to give him not:ce of the Court of Appeal's

decision.

The problem arises when, as has ---een done, the office of the
Clarti of a Court of Aaoeals decides t:, mail a copy of the judgment

and the oainion toaether in one e.^,. elope to, in their minds at

least, satisf_7 the ^combined requirer _^ts of Rules 4;6 and 457.

With this as a regular practice, it =akes very little in the way

of a slip-up by a clerk or the post sffice to result in no notice

at all being sent to an unsuccessful _arty.

.yJ ,



Page 2
--------------------------- X

strict adherence to the requirements of the Rules for

three (3) separate notices would go far to eliminate the probler;,

there are no adequate sanctions or protections for the parties

when the clerks fail to provide the proper notices. One possible

solution that may create some additional burden uDon the staff of

the Clerk of the Courts of Appeals, but would co far to protect

the acpellate attorney from clerical missteps, would be to amend

the Rules to require at least one of the notices to be sent

recistered mail, return receipt rec_uested. The second step could

take one of two forms. One method would be to reauire Droof of

delivery of the notice by registered mail before the time limits

for the Motion for Rehearing would be used to foreclose a party

from further pursuant of their apoeal. A second alternative would

reauire the clerk of the court to follow up by telephone call if

the green card is not returned within, say, fifteen (15) days. An

amendment to the rules along these lines would help to push

towards the goal expressed by the Supreme Court in B.D. Click Co.

v. Safari Drillinc Corn., 638 S..q.2d 8680 (Tex. 1982), when it
iz-

said that the Texas Rules of Civil Procedure had been amended "to'

eliminate, insofar as practical, the jurisdictional recuirements

which have sometimes resulted in discosition of acD_eals on grou.nds
unrelated to the merits of the acpeal." ^

A second, more unwieldy alternative would be to make it

exolicit that Rule 306a(4) also a=lies to judgments by the Courts

of Appeals. This would allow an attorney to prove lack of notice

of the judgment of the Court of Appeals to prevent beir.g
foreclosed from filing a motion for re'.^.ear'_ng and subsecuent

anr.eal to the Sunreme Court.

Because of the proble:n outlined in this letter, we have now

made it a practice, as a part of our a:zellate work, to call the

clerk's office every week, after oral_ arcuznent, to see if a

decision has been rendered. If this becomes standard oractice by

all attorneys, it will add significantly to the work load of our
alreadv overburdened clerks.

We certainly appreciate your consideration of these
,sucgestions made above.

I. Nelson zeccen



Corpus Christi, Texas 78403

January 9, 1986

Dear Rusty:

483,

15,

LH SIII. tk

Enclosures

•

cc: Honorable James P. Wallace,

Justice, Supreme Court of Texas
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. April 30, 1984

Honorable Jack Pope, Chief Justice

The Sucreme Court of Texas

P. 0. 3ox 12248, Capitol Station

Austin, TX 78711

Dear Justice Poze:

in coing over the 1984 amendments, I have discovered several conflicts and

oversic:;ts, other than the ones I had related to Justice Spears earlier this

year.

1. Rule 72. The first sentence changed the phrase "the adverse party or

his at`.or::ey of record" to "all parties or their attorneys of record."

Shc:ac:'t tZe _hrase read: all adverse parties•or their attorneys of record"?

This would be consistent with the remaining language of Rule 72 and with other

rules which normally refer to service on the "adverse," "ooposite" or "ocposinc"

party.

{/<. Rule 92. The second :aragraph was added, but it refers to a"_1ea of

privilege." Obviously, this should be chanced to "motior, to transfer venue

under Rule 86."

Aside - the phrase "plea of privilege" had perhans one sole virtue. When

it was used everyone knew this was an objection to venue under Rule 86, rather

than a motion for a discretionary chance of venue under Rule 257.

Unfcrt::nately, a motion to chance venue under Rule 257 may also cro_erly be

referred to as a motion to transfer venue. See Rules 86 (1) , 87 (2) (c) ,(3) (c) ,

( 5), 259, 259. And see Article 1995(4)(c)(2).

3. Rule 165a(3). In the second sentence the word "is" sheuld be chanced

to "are."

4. Rules 239a and 306a. Prior to the 1984 amendments, the lancuage of

Rule 3C6d (re=ealed), which dealt with r.etificaticn of appealab'_e orders

general_v, and Rule 239a, which deals with notification of default j cc-.ents

(also an aD; eal =-..le crder) were worded slightly C4:_`erently, out in substance



:. .
- -Honorable Jack Pope

anril .:0, 1984

Page 2

were the same. Both rules provided: "Failure to comply with the provisions of

this rule shall not affect the finality of the judgment or order."

New Rule 306a(4),(5), however, which superseded old Rule 306d, makes it

pessihle for the finality of a judgment to be extended for up to ninety days.

Rule 239a was not amended. In my opinion, this creates an ancmoly in that,

unless Rule 239a is to be ignored, it is possible to have the cericds for a

motien for new trial, perfecting an appeal, etc., to start running at a later

date (if a party proves he did not receive notice of a judcment) for all

atpealable orders and judgments, except a default judgment. Unless this was so

intended, Rule 239a should be amended to confo ^1 to Rule 306a(4),(5),

5. Rules 360(5), (8) and 363. New Rule 360(5) recuires that, in addition

to filing the petition for writ o=(error, a notice of appeal must be filed if a

cost bcnd is not reQuired. Rule 360(8) says, in effect, that in such

circumstances the writ of error is perfected when the petition and a notice of

a=peal are filed. it had been my understanding, at least prior to the 1984

amenc.:,ents, that where a cost bond was.not required by law, an appellant in an

a__eal by writ of error to the court of appeals needed only to file the

petiticn. Rule 363, which was not amended in 1984, supccrts this view. Thus

the last sentence of Rule 363 ccnflicts with Rule 360(8).

Aside _°rcm this problem, the word "is" in the last line of Rule 360(8)

shculd be changed to "are."

Rule 376a. Part ( g) of the Supreme Court order relating to the

pr°_n3ratiC:1 of the transcript needs to be amended. The last paragra=h of part

(g) should be deleted. It is obsolete in view of the 1984 repeal of Rule 390

and the 1981 and 1984 amendments of Rule 376. A party no lor.cer needs the

aut:ority to apply to the clerk to have the transcript prepared and deiivered to

him, since Rule 376 makes it clear that the clerk has the duty to pre_oare and

transmit the transcript to the court of appeals.

7. Rule 418. Amended Rule 414 incorporates all the provisicns of Rule

418, as well as several other rules. These Rules ( 415-417) were repealed, but

Rule 418 was not. Rule 418 should be repealed.

8. Rules 469(h) and'V49/2. New Rule 469(h) requires the application for

writ of error to state that a copy has been served on "each group of opposite

parties or their counsel." Rule 492, however, recuires that a cepy of each

instr::ment (including "applications") filed in the Supreme Court to be served on

"t`:e parties or their attorneys." Since two or more parties may belong to one

grcuo, only one copy would have to be served on them as a group under Rule

469(h), but under Rule 492, each party would have to be served with a copy. Are

these two rules conflicting in their requirements or does Rule 492 ac_ly to all

filincs in the Supreme Court exceot the applicatien for writ of errcr?

l^. Rules 758 and 109. Rule 109 was amended to delete the prc:'iso (last

ser.tence). Rule 758, which was not amended, states: "but the :_..•.isc of Rule

109, adaz^ted to this situation, shall as_1y." Rule 758 needs to be amended to

delete any reference to the now none::ister.`. proviso of Rule 10?.

8



Page 3

had allowed an interlocutory apneal from the trial court's ruling on a plea of

crivilece. Arcuablti•, section 8 allcas such an interlocutory acpeal. On the

other hand, the rlgnt to iP.terlocl:tCr.i aD: eal may be Ceared to or depena on a

ric^t in some other statute, such as now receaied Article 2008, since section 8

bec? _^.s with the Dhrase "nothing in this Act prevents."

I:.c_e my comments and sucgestions have been helcful.

Respectfully yours,

Jeremy C. Wicker

Professor of Law
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Rc: Certification of transcription

Supreme Court Order following Rule 377

On November 20, 1984 the Supreme Court promulgated amendments to

the Standards and Rules for Certification of -Certified Shorthand

Reporters in conformity with Article 2324b, V.T.C.S.

These amendments provide, among other matters, that each

shorthand reporter, when certifying to a transcription, indicate his

or her certification number, date of expiration of certification, and

business address and telephone number.

The Order following Rule 377 of the Rules of Civil Procedure,

provides a similar certification form but it does not reauire the

certification number, date of expiration of current certification and

business address and phone number of the reporter certifyin3.

As it is unclear whether the Supreme Court Order of November 20,

1984 amended the Order following Rule 377 of the Rules of Civil

Procedure as well as the Standards and Rules for Certification of

Court Reporters, I felt that I should bring this to your attention.

If the November 20, 1984 Order had the effect of amending the

Order following Rule 377 as well as the* Court Reporter Standards,

should this be communicated to West Publishing Companv to ensure that

the next printing of the Rules of Civil Procedure will include this

amendment?

If the November 20, 1984 Order did not amend the Order following

Rule 377, should this amendment be brought to the attention of the

Advisory Committee for possible action to bring it into conformity

with the action of the Supreme Court of November 20, 1984?
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addit;cns, and amenc„^ents to the Standards and Rules for Certi^ication of

Cer=;fied Shor;.:;and Reporters as they were adopted and prc^ulcated effective

J^nuar, in conformity with Article 27241b, V.T.C.S., as amended by

S_nate 6ill 666, 68*_h Legislature, Regular Session, shall be and read as follows:

Rule I., General Reauirements and Definitions, is amended by 'adding

Paracraphs I. and J. to read as follows:

I. Cert_=_cation of traasc: ?t:ons.

1. Thz trr. scri?tion o4- any oral court proceedin;,

depositicn or ?roceedin- be*ore a g::L.d iury, re=eree or ccurt

cc=:ssioce=, or any ot-er doc:;ent ce:ti':ed by a cert::_ed s'ce==*--._:.d

_

r

_t,._ -or use in 1iti6atica ic the courts of Texas, shall coatain

as a rart of the certl1-:..3tlon thereof, the s1o:=ture, auCress and

tele?'--one nu=ber o-z the cert-__ed shorthand reporter acdis or cer =

State ce=t__:cat_oa tu=ber and the date o= ex?;--ztion ot

cer__^_cation, subst.:ntially i: the ^oilc^ins ^o^.

I. j a certified tborthaad

reporter o: tSe State of Tezas, do oereb7 certify t.`.at the above aad

:aregoi:.d eoataiza a t::ie and correct t:aascri2tioa of

(i3sert deacriptioa of =aterii 1 or

docc=eac certi-^ird)

Certif:ed to on this the day of . I9

s- -
s-

(Ty?eo cr .r_=teo h.Le o; eeporcer)

Certi:icstioa ::ucber of P.eporter:

"ce cf °_zpirzcioa of Current Certi..tscio..•

°_usizess AdGress:

^e:e7^one ^ueber:



2.

I . . . . . . . . . . . . . . ., offici--l court reporser im and for

t.`.e . . . . . . . . . court of . . . . . Couac7, State of Sezas,

do hereby certif7 that the above and foregoi:.g concains a true and

correct craascripcian of all the proceeaings (or all proceeaicss

di:ecced by, cauzaei to be included ia the scac oenc of facts, as the

case =av be), iz the above st7led and cunbered cause, all df vhich

occurred ia oaen court or in ch-iers and vere reported by ne.

I further cer:i=7 that this transeri-Ption of the record of the

7 roceeQl.:51 truly and correctl] re2lects the rSnJica, 7,: a•py, oL_ered

by the zepsective parties.

• • • • • •

• • • • • • •

(i7ped orPriaced:iaae of3eporcer)• • • • •

Certif:cation :;iu=ber of Reporter: . . . . . . . . . . . . . . . . .

Date of 1:r-riracicz of Cc:rreat Cert:f-catioa:

. . . . . . . . . . . . . . . . . . . . . . . . .

2elepbone Hu=ber:

3. A person not cer*:=_ed who per=..-s the ef a

cc..-_ repo_ter pursuant to Sect_ca 14 of A-zt_cle

,

, by

3c^ the juc7e presiding that no cerL-_led sho_thaad .e^c.:e_ was

Le to per=„_W t`ce dut_es of the cour:^ reporLer.
.
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September 29, 1986

Professor Newell H. Blakely

University of Houston Law Center
Houston, TX 77004

Re: Tex.R.Civ.P. 182

(Testimony of Adverse

Parties in Civil Suits)

Dear Newell,

The enclosure indicates why I think that Tex.R.Civ.P. 182

should be repealed.

Best regards,

William V. Dorsaneo III

WVDIII:vm

Enc.

cc: Luke Soules



September 29, 1986

Harry L. Tindall, Esquire

Tindall & Foster

2801 Texas Commerce Tower

Houston, Texas 77002-3094

Re: Supreme Court Advisory Committee

Dear Harry,

I believe that your suggested revisions for Rules 103-107

are satisfactory. But I suggest that more could be done to

improve this part of the Rulebook. Why not combine Rules 99-101

into a new Rule 100 and give new Rule 100 the title "Ordinary

Citation" or something like that? I believe that Tex. R. Civ. P.

102 could and should be repealed. Also, Rule 108 should be

retitled "Nonresident Notice" and the clumsy language "and such

notice may be served by any disinterested person competent to

make oath of the fact in the same manner as provided in Rule 106

hereof" should be replaced with

Nonresident notice may be served by any disinterested

person by the same methods of service prescribed for

service of citation on resident defendants in Rule 106.

I would either eliminate the requirement for an oath or include
it in the next sentence.

I have located the draft I did of the 300 series rules when
we were working on the Texas Rules of Appellate Procedure. I am
having it retyped and will send it soon.

Best regards,

William V. Dorsaneo III

WVDIII:vm

cc: Luke Soules



April 14, 1986

Honorable Linda B. Thomas

Judge, 256th District Court

Old Red Courthouse, Second Floor

Dallas, Texas 75202

Dear Judge Thomas:

Enclosed is a letter from Michael D. Schattman regarding

consideration of a new rule relative to clients and cases that

have been abandoned by their attorneys. Please draft, in proper

form for Committee consideration, appropriate Rule changes for

submission to the Committee and circulate them among your

Standing Subcommittee members to secure their comments.

As always, thank you for your keen attention to the business of

the Advisory Committee.

Very truly yours,

LUTHER H. SOULES III

LHSIII/tat

encl/as



December 4, 1985

P. 0. Box 12248 Capitol Station

Austin, Texas 78711

Re: Rules of Civil Procedure

I hesitate to wait for the Legislature to act and the Discialinary

Rules are not the place for it. That leaves me thinking that the

subjec-:^ cculc? be covered thorouchlv and without contrcversv in the

Rules c= Civil Procedure. I will broach the sub^ect with the Committee

Supreme Court Advisory v Ccmmittee

Soules & Cliffe

1233 r'.ilam Bldg.

San Antonio, Texas 78205

Adr,inistration of Justice Committee

Fisher, Gallagher, Perrin & Lewis

2600 Two Houston Center



January 12, 1984

Honorable Charles Murray

Presidiny Judce

8th Administrative District

Dear Judce:

I have some cases in which Marshall Gilmore is attorney of

record. I understand he has moved to "Orecon" and civen up

the practice of law. Apparently, he made no prior arrancer^ents

for anyone to succeed him or to take over his practice_ David

V;halev is attem-otinc to facilitate his withdrawal in sc-:e cases

and, I assume, will replace him for a particular client. T^at does

not solve the prebiem of what to do about the clients and cases of

_£

3

us to discuss it and get some local bar participation.

Very -ruly yours,

:•:ichael D. Schattman

Honorable Harold Valderas, Ch:-n., Board of District Judces

Allan Howeth, Pres., Tarrant County Bar Assoc.

James B. Ba2low, Pres.-Elect, Tarrant County Bar Assoc,



♦

September 25, 1986

Honorable Linda B. Thomas

Judge, 256th District Court

Old Red Courthouse, Second Floor

Dallas, Texas 75202

Dear Judce Thomas:

Enclosed is a letter from John H. Cochran regardiing an amendment

to Rule 13. Please draft, in proper form for Cc=ittee

consideration, an appropriate Rule change for submission to the

Cc.ittee and circulate it among your Standing Subcom:mittee

members to secure their comments.

Very truly yours,

LUTHER H. SOULES III

LHSIII/tat

encl/as

;,



September 8, 1986

Mr. Luther H. Soules, III, Chairman

Supreme Court Advisory Committee

Soules, Cliffe & Reed

800 Milam Building

San Antonio, TX 78205

Mr. Michael T. Gallagher; Chairman

Administration of Justice Committee

Fisher, Gallagher, Perrin & Lewis

2600 Two Houston Center

Hou ton, TX 77010

Re: Rule

and

13 (Penalty for Fictitious Suits or Pleading

Rule 215 (Abuse of Discovery; Sanctions)

Dear Luke and Mike:

I am enclosing a letter from John H. Cochran of Dallas,

regarding the above rules.

May I suggest that these matters be placed on our next

Aaenda.

J es P. Wallace

stice

P. 0. Box 141104

Dallas, Tx 75214



Suoreme Court r3uilding

P. 0. Box 12248

Austin, Texas 78711

Attention: -Rules of Civi1 Procedure Revision Committee

Gentlemen:

The next time the Supreme Court gets ready to rewrite the Rules

of Civil Procedure, I think that Rule 13 should be amended to

include frivolous la;asuits and -iotions and that the sanctions

of ?ule 215 A should be applicai)le.

j John H. Cochran

^

,.,



October 27, 1986

Mr. Anthony J. Sadberry

Sullivan, King & Sabom

5005 t%Toodway

Suite 300

Houston, Texas 77056

RE: Proposed Change to Rule 166b(3)(d)

Justice James P. Wallace

Dear Tony:

Enclosed is a request from Justice T,,7allace regarding Rule

166b(3)(d). I have included same in our package for discussion

during our November meeting.

Very truly yours,

LUTHER H. SOULES III

Chairman



12248

:•Sr.'Luther H. Soules, III, Chairman

Suoreme Court Advisory Committee

Soules, Cliffe & Reed

800 Milam Building

San Antonio, TX 78205

Professor J. Patrick Hazel, Chairman

Administration of Justice Committee

^ University of Texas School of Law

727 E. 26th Street

Austin, TX 78705

Re: Rule 166b(3)(d)

Dear Luke and Pat:

October 16, 1986

I am enclosing herewith copies of the Court's per curiam

opinions in Stringer v. Eleventh Court of ApDeals and Turbodvne

v. The Honorable 6vvatt H. Heard. The hlotions for Rehearing on

both cases are still under consideration by the Court. I am

also enclosing copies of the briefs of the parties and amicus

curiae briefs filed in these cases. The problem which needs

addressing is the last phrase of Rule 166b(3)(d) which states:

"and made in connection with the prosecution, investigation or

defense of the claim or the investiqation of the occurrence or

transaction out of which the claim has arisen;"

The Strincer and Turbodvne opinions were obviouslv based

on Allen v. Humohries, 559 S.W.2d 78 (Tex. 1977). The above

rule was promulgated in 1984, yet the opinions obviot:slv do not

follow the rule. The Court's problem is that a majority of the

Court seems to disapprove of the above quoted portion of the rule

and orefer that it be changed as soon as possible.



Mr. Luther H. Soules

Professor J. Patrick Hazel

October 16, 1986

Page 2

Your Committees help and suggested change of the rule, if

you feel that it should be changed, is appreciated. If you

could also place this on your November meeting Agenda, the

Court would be appreciative.

r -

i

JPW: fw

Enclosures

cc: Svell/n Avent, Secretary to Committee

7303 'Wood Hollow Drive, T208

Austin, Texas 78731



NO. C-5329

VIKKI B. STRINGER,

ADMINISTRATRIX OF THE ESTATE OF

RICKY DOWD STRINGER, DECEASED,

V.

Relator

THE ELEVENTH COURT OF APPEALS,

Respondent.

This is an oriainal mandamus action. Relator, Vikki

Stringer, seeks a writ of mandamus directing the C_-:::t of ,

Appeals for the Eleventh Supreme Judic'-al District to rescind

its mandamus orders which found informaticn obtained in a

post-accident investigation privileged under TEX. R. CIV. P.

166b(3)(d) and also reversed the trial court's discovery sanctions

order against defendant, the Atchison, Topeka and Santa Fe

Railway Company. Atchison, Topeka & Santa Fe Rai'_wav Company v.

Kirk, 705 S.W.2d 829. We hold the information is discoverable

because it was not obtained at a tir..e when Santa Fe had good

cause to believe suit would be filed. The court of apoeals

abused its discretion by granting mandamus relief from the

sanctions order, because there was an adequate remedy by appeal.

Therefore, the writ is conditionally granted.

The underlying lawsuit arose as the result of a collision

between an Atchison, Topeka and Santa Fe Railway Co.^..pany freight

train and a Missouri-Pacific freight train in which R.D. Stringer,

head brakeman of the Santa Fe train, was killed. Str_-ger's wife,

Vi;ck:, filed suit against Santa Fe.

Santa Fe Soecial Acent John ilolem conducted an in:•es-

tigation of the accident. At his deoos_=_3n Santa ce aermitted

to testify regardina informatio.^. he c .,._.._.. _- the ^ay



of the accident. However, Santa Fe asserted that information

Holem obtained thereafter, including his interview with the

Santa Fe train cenductor the day after the accident and his

investigation notebook, were orivileged under T°X. R. CIV. 2.

166b(3)(d). The trial court rendered an order requiring disclosure

of this information and later signed an order imposing sanctions

of $200 as attorney's fees based on Santa Fe's fai'-ure to disclose.

in Robinson v. Harkins & Ccmvar.v, 29 Tex. Sup. Ct. J.

414 (June 11, 1986), we held the investiaation privilege embodied

in TEX. R. CIV. P. 166b(3)(d) is still governed by the rule

established in Allen v. Hunohrevs, 559 S.W.2d 798 (Tex. 1977).

Only information obtained by a party after there is good cause

to believe a suit will be filed or a«er the insti_ution of a

lawsuit is privi'_eaed.

We disacree with the Court of Aopeals' holding that

Santa Fe had cood cause to believe a suit would be filed at the

time of Agent ::oiem's investigation. The mere fact that an

accident has occurred is not sufficient to clothe all oost-

accident investigations, which frequently uncover fresh evidence

not obtainable through other sources, with a privilege.

In Street v. Second Court of Aooeals, 29 Tex. Sup.

Ct. J. 456 (June 25, 1986), we held that a court of appeals

abused its discretion by granting mandamus relief from a trial-

court's award of attorney's fees as discovery sanctions, because

such awards are reviewable on anoeal after final judgment under

TEX. R. CIV. P. 213(2)(b)(8) and 215(3). For the same reason,

we hold that the court of appeals' mandamus judgment requiring

rescission of the sanctions order against Santa .e was an abuse

of discretion.

-'-



The court of aDOeals abused its discretion by issuing

writs of mandamus in this case. The holdincs conflict with our

opinions in Robinson v. Harkins & Cc-nanv, sunra, and Street v.

Seccnd Court of A.oDeals, suora, as well as TEX. R. CIV. P.

166b(3)(d), 215(2)(b)(8) and 215(3). Therefore, without hearing

oral argument, we conditionally grant the writ of mandamus

pursuant to TEX. R. CIV. P. 483. If the court of apoeals fails

to vacate its.orders, a writ of mandamus will issue.

OPINION DELIVERED: July 2, 1986.

-3-
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NO. C-5364

V.

§

Relators §

^

THE HONORABLE WYATT H . HEARD,

§

§

§

§

Respondent §

Per Curiam

Turbodyne Corporation,, et al. filed this original

mandamus action in this court to order Judge -yatt Heard of the

190th District Court of Harris County to rescind his order deny-

ing discovery of 39 documents from Travelers Insurance Company.

The Fourteenth Court of Appeals in Harris County denied mandamus

relief in Turbodvne Coro. Heard, 698 S.W.Zd 2^ (Tex. App. -

Houston [14th] 1985, crig. proceeding). Travelers contends that

these documents are privileged under TEX. R. CIV. P. 166b. We

hold that the trial court abused its discretion in denying

-discovery, and conditionally grant the writ.

On November 1, 1979, a fire and explosion occurred at

Texas City Refining, Inc. Turbodyne was the manufacturer of a

part of a catalytic cracking unit involved in that fire. Texas

City's casualty insurer, Travelers Insurance Company, initiated

an investigation into the causes and damages of the accident.

Approximately nine months after the accident, on July 30, 1980,

Travelers and Texas City reached a settlement on the coverage.

On October 30, 1981, Travelers and Texas City filed a subrocation

suit against Turbodyne and other manufacturers in the 190th

District Court of Harris Countv. Turbodvne tiled a motion to

compel protuction of 39 documents prepared by employees of



•

•

Travelers contends that its documents prepared by non-

testifying experts are privileged because two experts em?loyed by

Travelers to investigate the accident filed affidavits stating

that they were employed to investigate the cause of the accident

and that immediately after the accident there was gecd cause to

believe a subroeation suit should be filed. The mere fact that

an accident has occurred is not sufficient to clothe all post-

accident investieations with privilege. Strincer v. The Eleventh

Court of ADCeals, 29 Tex. Sup. Ct. J. _(July 2, 1986). The

affidavits filed do not affir:tativelv state that these documents

were prepared in connection with or in anticipaticn of a subroga-

tion suit. The burden is on the party resisting discovery to

of

Because we hold that.the trial court!s order denying

discovery conflicts with our cpinion in Robinson, pursuant to

TEX. R. CIV. B. 483 we conditionally grant the writ without

hearing oral argument. All the docu-ents prepared prior to

July 30, 1980, are discoverable. The trial court shall examine

all documents prepared after July 30, 1980 to determine whether

they are discoverable. If the trial court fails to vacate the

order, the mandamus will issue.

prove that evidence is acquired or developed in anticipation

litication. Lindsev v. 0'[:ei11, 689 S.•.2d 400 (Tex. 1985).

Travelers has failed to prove this.

Opinion delivered: July 9, 1986

^

-3-



Travelers contends that its documents prepared by non-

testif_.•ing experts are privileged because two experts employed by

Travelers to investigate the accident filed af!idavits stating

that they were employed to investigate the cause of the accident

and that immediately after the accident there was good cause to

believe a subrocation suit should be filed. The mere fact that

an accident has occurred is not sufficient to clothe all post-

accident investigations with privilege. Strincer The Eleventh

Court ef yooeals, 29 Tex. Sup. Ct. J. (Ju1y 2, 1936). The

affidavits fiTed do not affirmatively state that t`:ese documents

were prepared in cennection with or in anticipation of a suoro^°-

tion suit. The burden is on the party resisting d'_scover-i to

prove that evidence is acquired or developed in anticipation of

litigation. Lindsev v. O'Neill, 689 .,.W.2d 400 (Tax. 1985).

Travelers has failed to prove this.

Because we hold that the trial court's orter denyir.g

discovery conflicts with our opinion in Robinson, _ rsuant to

TEX. R. CIV. P. 483 we conditionally grant t^e writ without

hear.ing oral argument. 111 the documents prep>_red prior to

July 30, 1980, are discoverable. The trial court shall examine

all documents prepared after July 30, 1980 to deter.mine whether

they are discoverable. If the trial court fails to vacate the

order, the mandamus will issue.

Opinion delivered: July 9, 1986

®
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October 29, 1986

Mr. Anthonv J. Sadberrv

Sullivan, King & Sabom

5005 :^oodway

Suite 300

77056

RE: Proposed Change to Rule 156b;4)(c)

Justice Jnmes P. 63allace

Dear Tonv:

LriSIIi/tut

enclosures



October 28, 1986

Mr. Luther H. Soules, III, Chairman

Suoreme Court Advisory Committee

Soules, Cliffe & Reed

800 Milam Building

San Antonio, TX 78205

Professor J. Patrick Hazel, Chairman

Administration of Justice Committee

University of Texas School of Law

727 E. 26th Street

austin, TX 78705

Re: Rule 166b(4)(c)

Dear Luke and Pat:

I have been requested to suggest that your committees

explore amending Rule 166b(4)(c) so as to alleviate the problem

in some areas of discovery of "smoking guns" evidence in product

liability cases. The problem as related to '13e is that excessive

attorney's and judge's time and expense is incurred in an effort

to discover memoranda and test results which are not trade

secrets but are alleged to be.

Sincerely,

cc: Evelyn Avent, Secretary to C.O.A.J.

7303 L•lood Hollow Drive, r208

Austin, Texas 78731



•

October 29, 1986

Mr. Anthony J. Sadberry

Sullivan, King & Sabom

5005 VV'oodway

Suite 300

RE: Proaosed Changes to Rules 167 and 168

L;o:,n Howie

Dear Tony:

E::closed is a request from John Howie regarding Rules 167 and 168

that was originally sent to the COAJ. I have included same in our

pac::age for discussion during our November meeting.

Very truly yours,

LHSIII/tat

enclosures



Professor Pat HaZel

University of Texas

Sc:lool of Law

727 East 26th Street

Austin, Texas 78705

Dear Pat:

August 6, 1986

. RE: State Bar of Texas Administration

of Justice Committee

I would like to propose the following changes to the Texas

Rules of Civil Procedure:

1. Rule 167 - Rule 167 should be amended to provide, as in

the Federal Rules, that the request may, without leave of court, be

served upon the plaintiff after commencement of the action and upon

any other party with or after service of the summons and complaint

upon that party. [Refer to FRCP 34(b)]

2. Rule 168 - Rule 168(1) should be amended to provide that

interrogatories may, without leave of court, be served upon the

plaintiff after commencement of the action and upon any other party

with or after service of the summons and complaint upon that party.

[Refer to FRCP 33(a) ]

These proposed changes would permit the plaintiff to serve

discovery with the original petition. This would allow us to move

our cases along at a faster pace and would contribute to the efforts

to reduce the backlog in our courts.



Professor Pat Hazel

August 6, 1986

Page 2

Please present these proposed changes to the committee or

advise me of the procedure that I need to follow to insure that

these changes are presented to the committee. By copy of this

letter, I have provided copies of the recommendations to certain
members of your committee.

Thank you for your consideration.

With kind regards,

LAW. OFFICES OF IVDLE TUP.LEY, P.C.

- i

OF

1

cc: Justice Cynthia Hollingsworth

John Collins

Frank Herrera, Jr.

Guy Hopkins

Russell Mc"Iains

William 0. Whitehurst, Jr.

Doak Bishop

Charles R. "Bob" Dunn

John R. Feather



September 9, 1986

_

Sui`e 300

Houston, Texas 77056

RE: Prcposed Change to Rule 169

by Timothy M. Sulak

Dear Tcnv:

Enclosed is a new request from Timothy Sulak regarding Rule 169.

I have included same in our package for discussion during our

September meeting.

LhSIII%tat

enclosures
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Professor Pat Hazel

UT School of Law

727 East 26th Street

Austin, Texas 78705

September 2, 1986

Mr. Luther H. Soules, III

800 Milam Building

San Antonio, Texas 78205

Re: Proposed Changes In Rule 169,

Texas Rules of Civil Procedure

I am writing to you as Chairs of the Administration of Justice

Committee and the Supreme Court Advisory Committee regarding

Proposed Changes In Rule 169, Texas Rules of Civil Procedure.

Paragraph 2 of Rule 169 provides that "the court may permit

withdrawal or amendment when the presentation of the merits of the

action will be subserved thereby and the party who obtained the

admission fails to satisfy the court that withdrawal or amendment

will prejudice him in maintaining his action or defense on the

merits."

It appears to me that this improperly places the burden upon the

party who obtained the admission to show prejudice. All of the

recent amendments to the rules seem to.place the burden on the

party who seeks to avoid, modify or defeat the specific provisions

of the rules. For example, if a party seeks to disclose additional

witnesses within thirty days of trial, that party must show good

cause and it is not incumbent on the opposing party to show

surprise or prejudice. See, Yeldell vs. Holiday Hills Retirement

and Nursing Center, 701 S.W. 2d 243 (Tex. 1985); Ruie 215,

Paragraph 5, T.R.C.P.; Kilgarlin, "What To Do With The

Unidentified Expert?" Texas Bar Journal 1192 (Vovember 1985).



Proiessor Pat Hazel

Mr. Luther H. Soules, III

Paa e Two

I would propose that Rule 169, Paragraph 2 be amended to provide

that a party seeking to withdraw or amend admissions must show

that the opposing party will not be prejudiced by such, that the

merits of the action will subserved and that good cause for

withdrawal or amendment exists.



•

October 24, 1986

Mr. Anthony J. Sadberry

Sullivan, King & Sabom

5005 Woodway

Suite 300

77056

RE: Prcposed Change to Rules 184, 184a, and 329

by Professor Jeremy C. Wicker

Dear Tonv:

Enclosed is a request from Professor Jeremv Wicker recarding

Rules 184, 184a, and 329. I have included same in our package

for discussion during our November meeting.

Very truly yours,

LUTHER H. SOULES III

Chairman

LHSIII/tat

enclosures



October 13, 1986

Professor Patrick Hazel, Chairman

Administration of Justice Committee

University of Texas

School of Law

727 E. 26th Street

Austin, TX 78705

Re: Proposed amendments to Rules 184, 184a and 329

Dear Pat:

Enclosed are my proposed amendments to Rules 184,'184a and 329.

Rule 184 was amended, effective April 1, 1984, to contain the same language

as Evidence Rule 202. Similarly, Rule 184a was amended to contain the same

language as Evidence Rule 203. Evidence Rules 202 and 203, however, were

amended, effective November 1, 1984. Since it is the intention that Rules 184

and 184a contain the identical language of Evidence Rules 202 and 203,

respectively, Rules 184 and 184a need to undergo conforming amendments.

Rule 329 contains a reference to Rule'364, which was repealed, effective

September 1, 1986. The problem can be cured simply by deleting "Rule 364" and

substituting therefor "Appellate Rule 47."

Please add these proposed amendments to the agenda of our November 22

meeting. I am prepared to discuss them with the committee at-that time.

Sincerely,

Jeremy C. Wicker

Professor of Law

cc: Ms. Evelyn A. Avent^

Mr. Luther Soules k,/



Rule 184. Determination of Law of Other States

,

e=rdi-P.an"s and-c-our-4_- ^ec^sie^s ]. A court upon its own motion mav,

or uuon the motion of a partv may, take judiciai notice or the

constitutions, public statutes, rules, re?ulations, ordinances,

cour: decisions, and common law of every other state, territory, or

jurisaiction of the United States. [,Itr^] A party reauesting that

judicial notice be taken of such matter shall furnish the [-:^udg-e-] cour._

sufficient information to enable [^-ini-] it properly to comply with the

request, and shall give [eac# a4veEse^ j all oarties such notice,

if any. as the [j-u4ge-] court may deem necessary, to enable [---hed-.ers-e

at, t^e }ua.Ze aa s;ach_-ma-zt.ars-shaJ-l-!;e _&ub}ect-to---rev==ew. ] A partv is:':;

entitled uuon timely request to an opportunitv to be heard as to tne

Dronriety of taking judicial notice and the tenor or the matter

noticed. In the absence of prior notification, tne reauest may be

maee azter iuaicial notice has been taxen. Juaicial notice or such

matters may be taken at any staze or t e oroceeainz. The court's

aeter-mination shall be subject to review as a rulinz on a ouestZon of..

L aw. °

Co-mment: The change is necessary to conform Rule 184 to the

amendment to Rule 202 of the Rules of Evidence, effective

November 1, 1984.



Rule 134a. Determination of the Laws of Foreign Countries

A party who intends to raise'an issue concerning the law of a

foreign country shall give notice in his pleadings or other

reasonable written notice, and at least 30 days prior to the date

of trial such party shall furnish all oarties [-^ -^`^e-op8e-siE^ piarrt-5;-

ar copies of any written materials or sources that he

in^ends to use as proof of the foreign law. If the materials or

sources were originally written in a language other than English,

the party intending to rely upon them shall furnish all parties

o-r-c,-;4msa1] both a copy of the toreign

language text and an English translation. The court, in determining

the law of a foreign nation, may consider any material or source,

whether or not submitted by a party or admissible under the rules of

evidence, including but not limited to affidavits, testimony, briefs,

and treatises. If the court considers sources other than those

submitted by a party, it shall give all parties notice and a

reasonable opportunity to comment on the sources and to submit

further materials for review by the court. The court, and not a

jury, shall determine the laws of foreign countries. [--T-rtg] The

court's determination shall be subject to review [--&n-a-pp,-al-} as a

ruling on a question of law.

,

Comment: The change is necessary to conform Rule 184a to the

Amendment to Rule 203 of the Rules of Evidence, effective

November 1, 1984.



July 14, 1986

El Paso, Texas -19950

Er.closec are procosed changes to Rule 184 and _8Ya, sut:^izted by

Professor Jeremy ;dicker. Please draft, in prc:.er rcr-; for

CC.7-^.1lttee consideration, apDrCOriate Rule chances for sllU::iisslGn

As always, thank you for your keen attention to the !:)usiness of

the Advisory Comr.iittee.

.

7

^



March 7, 1986

Allied Bank Plaza

1000 Louisiana

Houston, TX 77002

Re: Proposed Amendments to Rules 184 & 184a

Y^ ^

Enclosed are my proposed amendments to Rules 184 and 184a.

Rule 184 was amended. effective April 1, 1984. to contain the

same language as Evidence Rule 202. Similarly, Rule 184a was amended

to contain the same lanauaae as Evidence Rule 203. Evidence Rule 202

and 203, however, were amended, effective November 1, 1984. Since it

is the intention that Rules 184 and 184a contain the identical

language of Evidence Rules 202 and 203, respectively, Rules 184 and

184a need to be amended to conform to Evidence Rules 202 and 203.

Please add these proposed amendments to the agenda of the next

meeting.

Respectively,

Jeremy C. Wicker

Professor of Law
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Rule 134. Determination of Law of Other States

,

e^rz di-nane-as -a-n d-tou-r-t -4ecimsieRs ]. A court upon its own motion may,

or uoon the motion of a oarty may, take judicial notice of the

constitutions, public statutes, rules, re?ulations, ordinances,

court decisions, and common law of every other state, territory, or

jurisdiction or the United States. [^^] A party requesting that

judicial notice be taken of such matter shall furnish the [^ud-g--] cour--;

sufficient information to enable it properly to comply with the

request, and shall give [eac?^ a4rereall *oarties such notice,

if any, as the [^udde-] court may deem necessary, to enable [_he-^ ^err..

all oarties fairly to prepare to meet the reauest. [^e =^1i-R--

o.=- t^ 3^:a^ au suc^ma^t.a^s-sha^l^e -^-ub3ec^to-tev^e^z. ] A oartv is

entitled uoon timelv reauest to an opnortunitv to be heard as to the

proorietv of takin udicia notice and the tenor or the matter

noticed. In the absence or prior noti-Eication, the reauest may be

maae arter iuaicia notice has been taken. Juaiciai notice or such

matters may be taken at any staze of the proceeainz. The court s

cete=ination snal be subject to review as a r.ulinz on a auestior. of

law.

Comment: The change is necessary to conform Rule 184 to the

amendment to Rule 202 of the Rules of Evidence, effective•

November 1, 1984.



Rule 134a. Determination of the Laws of Foreign Countries

A party who intends to raise an issue concerning the law of a
foreign country shall give notice in his pleadings or other
reasonable written notice, and at least 30 days prior to the date
of trial such party shall furnish all oarties -;-rhe-eppesiz-::i^ p,--rt-r-

er-^^s^-1J copies of any written materia s or sources that he

intends to use as proof of the foreign law. If the materials or

sources were originally written in a language other than English,

the party intending to rely upon them shall furnish all parties

[ta b p^t^ o^-ca+^nsal] both a copy of the zoreign

language text and an English translation. The court, in determining

the law of a foreign nation, may consider any material or source,

whether or not submitted by a party or admissible under the rules of

evidence, including but not limited to affidavits, testimony, briefs,

and treatises. If the court considers sources other than those

submitted by a party, it shall give all parties notice and a

reasonable opportunity to comment on the sources and to submit

further materials for review by the court. The court, and not a

jury, shall determine the laws of foreign countries. [^tg] The

court' s determination shall be sub j ect to review [-E^n -appe-al-4 as a

ruiing on a question of law.

CoT.ment: The change is necessary to conform Rule 184a to the

Amenc.;^ent to Rule 203 of'the Rules of Evidence, effective

November 1, 1984.



•

'.cEDRCBERr 0

July 16, 1986

P.O. Drawer 1977

Dear Sam:

As always, thank you for your keen attention to the business of

the Advisory Committee.

Verx truly yours,

.



;

17

P. 0. Box 12248

Austin, Texas 78711

Dear Justice Wallace:

July

On September 25, 1985, an attorney, Jack Gulledge, wrote toOn

Chief Justice Hill (copy of letter enclosed) regarding article

3737h V.A .T.S. and rule 202 of the Texas Rules of Civil

Procedure. On October 10, 1935 you replied for Chief Justice

Ili1l to %ir. Gulledge ( copy of letter enclosed), sending a copy,of

the reply to me for consideration by the State Bar Rules of

Evidence Committee. You also sent copies to Mr. Luke Soules and

,'1r. M ike Gallagher, so that ''ir. Gulledge's letter might be

considered by the Supreme Court's advisory committee and by the

Committee on Administration of Justice.

On April 4, 1986, the State Bar Rules of Evidence Committee

considered whether 3737h should be made part of the Rules of

Evidence and decided in the negative. I believe the primary

reason for the decision was that the evidence rules are limited

to "admissibility" questions and do not deal with "sufficiency"

questions. Art. 3737h is a "sufficiency" rule. To open the

evidence rules to 'sufficiency questions would certainly open a

floodgate.

The Committee also considered whether to recommend

lebislative changes that wou.ld have a counter-affidavit under

3737h merely go to weight rather than to the admissibility of the

initial affidavit. Again, the Committee decided in the negative.

As you know, the 1985 legislature paid much attention to

3737h. The statute was rewritten and made a part (sec. 13.001)

of the new C i v i 1 Practice and Remedies Code. Further, the

leoislature amended 3737h to require that the counter-affiant be

a"person who is qualified, by kno%yledge, skill, experience,

training, education, or other expertise, to testify in

contravention of all or part of any of the matters contained in

the initial affidavit." Presumably this s t i f f -,^ ning of the

qualifications of the counter-affiant was intended to make the

counter-affidavit, if filed, a serious contestin.- of the initial

affidavit. No lonoer, if the amendment serves its purpose, will

3737h be an impotent procedure.



Respectfully yours,

Newell H. 131ake1y, Ch,^rirman

1985-86 Committee on'Rules of

Evidence

cc: Mr. Luther H. Soules, III Chairman

Supreme Court Advisory Committee

Soules & Cliffe

San Antonio, TX 78205

'•,tr. Michael T. Gallagher, Chairman

Committee on Administration of Justice

7000 Allied Bank Plaza

1000 Louisiana St.

Houston, TX 77002



September 25, 1935

In your projected changes relating to litigation, please consider the

Colla•ving proposals.

Second: Rule 202 of the Texas Rules of Civil Procedure should be amended

to allcw noZ-stenographic recording without necessity of getting a Court

Order to dispense with stenographic transcription. Each law office dealing.

with these matters.has trained personnel who can comoetently reduce the non-

stenographic recording to:a stenographic transcript without having to pay a

court reporter to do so.

It is duplicitous and expensive to purchase video eauip:nent or to hire

video equiE:nent for the purpose of depositions and also to pay for steno-

graphic acca-nipaniment at said deposition. The expense has doubled rather

than reduced, in that instance.

The pre-mise of these procosals is that the reliability of the proof is

not subject to serious question. Further, it is this writer's opinion that

if any lawyer be fc.u^d to have intentionally attampted to deceive the court

or other counsel or parties in the case then he should forthwith be disbar-

red.

This letter reDresents the viewroint of the writer and the colleagues

with ,chy^ in depth discussions have been had and Goes not aurcort to repre-

sent any formal organization in the Bar.



Your suggestions to Chief Justice Hill reaarding

Article 3737h being placed in the Rules of Evidence and

an amendment to Rule 202 of the Texas Rules of Civil

Procedure have been,referred to Dean Newell Blakely, the

Chairman of the Committee on the Rules of Evidence, Mr.

Luke Soules, the Chairman of the Supreme Court Advisory

Committee and Mr. Mike Gallagher, the Chairman of the

Committee on Administration of Justice.

This is the procedure ordinarily followed by our

Court in passing along all suggestions from members of

the bench and bar as to improvements that could be made

in the rules. Your suggestions will be assigned to. an

appropriate subcommittee and considered by each of the

above named committees who will then make recommendations

for consideration by the entire Court.

Thank you for your continued interest in our rules.

Sincerely,



805

June 5, 1986

v:

Mr. Sam Sparks'J Re: Supreme Court Advisory

GRAI•1BLING &^MOUNCE Committee

P.O. awer 1917

Ei aso, Texas 79950-1917

I am writing in regard'to your position as Committee Chairman

over Rules 15 to 215. These rules include those pertaining to

depositions which in turn control the activities of freelance

court reporters. The reporting community needs your help in

solving a problem which exists in our field.

Freelance court reporters have historically had a problem in

determining who is responsible for the costs of depositions.

The large majority of attorneys assume the responsibility of

deposition costs and therefore pay the court reporters fees from

their escrow accounts. The problem lies with a small minority of

attorneys who have claimed, as agents for their clients, they are

not responsible for these costs and suggest pursuing their clients

for payment. This tact has been taken as a defense in court on

man_v occasions but is always used after the completion and delivery

of the deposition when the reporter has no real recourse. The

reporters are contacted by the attorneys and often never have

contact with the clients in order to discuss payment.

The concensus of most court reporters and attorneys is that the

attorneys retain their services for oral and written depositions

and therefore should be responsible for those fees. If there is a

special situation required for payment, a written notification in

advance would allow the reporter to deal with the responsible

party directly.

We believe the solution would be an addition to the appropriate

rule that states:

" The costs of oral and written depositions

shall be the responsibility of the attorneys

in the case unless written notice is provided

prior to the deposition as to who will be

responsible for such costs. "



Rule 354(e) was recently added through the aid of Chief Justice

Pope which provided clarification for the official reporters, but

no rules exist as to the work product of the freelance reporter.

The bad debt and carrying costs of these few attorneys are being

borne by higher costs to the responsible legal community.

We hope that the committee can find a way to solve this inequity

through the statues. Thank you for all the hard work and long

hours that you and the entire committee have generously donated.

-Please call on me if I can be•of assistance to you.

Sincerely,

V-11"cc. Chairman Luther H. Soules

^ Justice James P. Wallace

Texas Shorthand Reporters Association



Mr. Luther H. Soules, III

Supreme Court Advisory Committee

Soules, Cliffe & Reed

800 Milam Building

San Antonio, TX 78205

Re: Rule 216. Reauest and

Fee for Jury Trial

Dear Luke,

At your request, I have redrafted Rule 216. I hope

this draft is a satisfactory starting point.

Best wishes,

William V. Dorsaneo, III

Professor of Law

WVD:vm

enc.



K

Rule 216. Reauest and Fee for Jury Trial

a. Reauest. No jury trial shall be had in any civil

suit, unless ( a»gl iea^ie^-be-^taee-thee e=ee-a.nd-tftn?-ees-a-_ee-e

^i^e-ea^^a^s-;=-^^-^^e-d^at^^et-eet^rt;-anei-tnrce-do^yars-i=-in

the-eer^:^ty-eet^^t,--be-depes;ted-^5y -the-apei-_i sant-w ity--::e-ei:ee?t

thereafitel-;) a written reauest for a jurv trial is filed with

the clerk of the court a reasonable time before the date set

for trial of the cause on the non-jury docket, but not less

than (ten) thirtv days in advance.

b. Jury Fee. A fee of five dollars if in the district

court and three dollars if in the countv court must be

deoosited with the clerk of the court within the time for

makina a written reauest for a jury trial. The clerk shall

promptly enter a notation of the payment of such fee upon the

court's docket sheet.

COMMENT: This rule has been clarified, reorganized and

modernized. The time for making the required request and fee

deposit has been changed from ten to thirty days.



977-9077

Teicx 5511??

Telecopv; 214-977-9001

April 9, 1985

ids. Evelyn A. Avent

Executive Assistant

State Bar of Texas

Box 12487, Capitol Station

Austin, Texas 78711

Dear Zvelvn:

Please find enclosed a proposed rule chanQe that should be

distributed as you see fit to the other members of the commit-

tee.

CRH/cmr
enclosure

/

.J

1200 Pactltc Plece

1910 P.tctUe : %,enue

D111as. Tetas ?`:pl

:;4-477-970U
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COHMENT

The pro?osed ;ule 216 is basically Federal Rule 29, which

I

"nless the court orders otherwise, the

parties aav by written sti?ulation (1) ^ro-

vide tnat depositions Tay be taken before

any -zerson, at any time or place, upon any

n.otice, and in any manner and when so taken

-ay be used like other deoositions, and (2)

modif.; the orocedures provided by these

rules for other methods of discovery,

exce^t that stimulations extendino the time

:o• ed in Rules 33 34 and 36 for r-

soonses to discoverv may be -nade only with

tne crovai of r-ne court.

It should initially be noted that the underlined portion of

Federal Rule 29 is not recommended for adoption in Texas.

The nronosed rule is submitted in resoonse to an exnressed

desire for more flexibility in the rules to aco^modate proposed

aareements amonc parties to litigation during discovery, espe-

cially in the manner of taking depositions upon oral examina-

ion. Texas practitioners have historically entered into stio-

ations .eoarding many aspects of discovery without ouestion

of their aut!:ority to do so. Recently, concerns have been

exmressed .-at because the Texas Rules of civil Procedure do

not contain exoress authorization to vary the terms of the

rules, the rules may not be varied by agreement. In paticular,

concerns have been expressed that objections to the form of

auestions or nonresponsiveness of answers required by Texas

Rule 204-4 may not be reserved until time of trial. This pro-

Posed rule chance will clearly allow that reservation.

It could cerhaps be argued that Rule 11 would apply to

stipulations under Rule 216. Caution may dictate, therefore,

that an additional sentence be added to the proposed Rule 216

to the effect that "an agreement affecting a deposition upon

oral examination is enforceable if the agreement is recorded in

the tran;criot of deposition."

-1-



The provision of Federal Rule 29 regardir.a court approval

for stipulations extending the time limits regarding Interrooa-
..-^^

^^ cories to Parties (Rule 33), Production of Documents (Rule 34),

and Reauests for Admission (Rule 36) is not recommended fo.r

adoption. Under the prooosed Rule 216 the court may always

override tae parties' stipulation. See C. ,dricht and

A. Miller, -ederal Practice and ?rocedure 5 2092, at 359

(1970). The order required by Federal Rule 29 is a nuisance to

the court and almost always approved. Thus, some juge-time

could be saved by eliminating requirement contained in the ex-

ception.

-2-



June 7, 1985

12248,

Honorable Luke Soules

800 ;i11,e Building

San :.ntcnio, Texas 78205

It appears that the multi-county districts have difficulty in

arrcanqing their dockets, especially for jury trials when a demand

and pay,i,ent of a jury fee can be done "not less than ten days in

advunce." I can understand their i.redicamerit and the suygestion

is that the reguirement of the rule be tnat the request and pay-

ment of a demand for jury in a civil case be 30 to 45 days in ad-

vance.

Another suggestion for a change that had been made to me con-

cerned a time limit on the Court of Appeals in ruling on a "motion
for rehearing." Some time limit should be placed on i t that if it

is ^lot ruled on, it is automatically cverruled by operation of

law.

I trust that the Committee will find these suggestions favor-

a;le to reccmm,end to the Supreme Court.

Solomon Casseb, Jr.



1

Hr. George W. McCleskey

Attorney at Law '

P. 0. Drawer 6170

Lubbock, Texas 79413

Dear George:

September 22, 1983

Av.i1 cOaE 8J6

PHOnE 637-i1$5

It is my understanding that you may be a current member of the

Rules Co>z.nittee. If you are not on the committee, then I assume you

would kncw where to channel this letter.

For some time, I have been concerned about the fact that in

Texas a party may pay a jury fee at any time, and I have even had

that happen up to the day before trial was scheduled to begin and

the Judge go ahead and remove the case to the jury docket. It seems

this happens more frequently with defense attorneys, but I have had

about equal experience on both sides of the case. What I would like

to see happen is for the Supreme Court to go ahead and make a rule

change that would allow either party to have aJ ury trial upon

payment of the jury fee at anv time within six conths from the date

the case is filed. Although this does not conform to the federal

rules, I believe that it would give ample opportunity for each side

to evaluate the case and to decide whether in fact a iurv was needed

to hea: the facts. Hopefully, this would avoid the problems which I

have beer having regarding being on the non-jury docket for 1 1/2-:

years, finally getting to trial, then having the other ;,arty ,;av

a iurv fee and having the case removed to the jury docket for ac

additional 2 1/2-3 years before we could possibly get to trial. I

do not see anything fair about this type of tactics since I see they

are done only for delay purposes. Further, it seems it is a great

inconvenience and hindrance to the Court in scheduling cases, and I

wouid ask that you present this proposal, or in t5e alternative

.'crv.•ard it on for consideration.

•



19, 1985

Hon. Solomon Casseb, Jr.

District JudQe

Casseb, Strong & Pearl

127 E-East Travis Street

San =_ntonio, Texas 7II20',

Dear Judae Casseb:

This amendment will not only assist the multi-county

District Courts in mZ;:inq jL:ry settlnas, but will reduce

the incidence of non-jury trials being obstructed •.:_

dilatory jury demands.

Sincercly yours,

RRS/fsj



•

August 7, 1986

Mr. Franklin Jones, Jr.

Jones, Jones, Baldwin,

Curry & Roth, Inc.

P.O. Drawer 1249

.4arshall, Texas 75670

Er.clcsed is a proposed addition to Rule 224, submitted by Judge

:tichael Schatt:^,an. Please circulate it among ^;our Standing

SlibcC:lmlttee members to secure their comments and make a report

at the September meeting.

LHSIII/tat

er.c1/as

%



San ^ntonio, Texas 78205

Re: Committee on .21%.d-ministration

of Justice, SB07

Dear Luke:

In Tarrant County we are esperimentina with a number of things

,to soe_=d up voir dire, including juror information cards.

Enclosed is a copv of one I have been using. It probably needs

to be changed to include family law matters in Guestions 6 and 8.

Do rou think it would be desirable to have uniform. carcis of some

kind used throughout the state? If so, is this something the

committee should consider?

Verv^truly yours,

/ ^:^E•^

i^ichael D. Schattman
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CHIEFJCSTICE

JACK POPE

January 11, 1985

Re: Rules 3a, 8, 10, 10a, 10h, 27a, 27b, 27c,

165a, 166^, 247, 247a, 250, 305a.

Dear Luke:

I an, enclosing herewith copies of amendments to the Rules of

Civil Procedure as recommended by the Committee on Local Rules of

the Council of Administrative Judges. I am also enclosing a copv

of that Committee's report to Judge Pope which sets out the +

reasons for.the proposed changes.

If you would like a cony to go to each member of the Advisory

Ccrmmittee at this time, please call Flo in my office (512/475-4615)

and we will take care of it.

Sincerely,

:I

j 2W: -_-,r

Enclosures



^

(o: Jack

Re: Reoort of Committee on Local Rules

Little vacuum exists" is case processing; necessity, inventiveness and'

the sk:11 of the e+art:nette will rush in to plu.g gaps in any system of

rules, whe:ever adopted.

'.'ou: committee was furnished copies of all Lccal P.ules filed by

Dist::ct and County Courts with the Sup:eme court by April 1, 1994. Our

work was divided, with Judges Ovard and Thuraond revie++ing Criainal case

processing and Judges McKim and Stovall civil case processing. Our

approach was to group" Loca1 Rules by funetion, so each could be compared

for likenesses and differences. Most Local rules addressed these

functions: .

1. Civ:sion of "ork load in overlapping districts. -

2. Sc:^edules for sitt_ng in multi-county districts.

3. P:zceCu:es for setting cases: ,7u:y, non-jury, ancillary and dilatz:y,

p:eferent-al.

4. Announcements, ass.gnments, pass by ag:..enents, and continuances.

5. P:e-t:ial methods and procedures.

6. 0=smissal fo: Want of Prosecution.

7. Notic_s - lead counsel.

3. Nitnc:aMal/Substitution of Counsel.

t Aoft 9. Attorney vacations.
Ov-l

10. Engaged counsel conflicts.

11. Courtroom decorum - housekeeoing.

1Z. Exna:tato:y suggest:ons about good-fa_t,s settlement ef'orts.

Host courts have general ad-rini3 trative rul:s, particulv:Iy those who

serve more thanone county, setting out terms of court in each county,

types or sett_ng calendars and infor:nation about who to call for settings,

rhat kinC of notice is to be given others in the case and general

housekeep:ng provisions, suoject to change, depending on ci:cumstances.

Comment: The Committee notes that te:as of court are governed by

statute, usually when the court was created or in a reconstituting statute,

making most, :f not a11, continuous term courts. fh^s language 13 a:obably

ncL neecec : n a Local --u1e. Calendars sett_ng cut the "who, w hen, what and

ne:e a:e useful and must be flexible, to fit c-.u^t neeos, such as

=11 ness. vacat:ons and the unexpected long case or docket collaoS^_. Our

in:ecZnmenca;:on: place this info;a+ation i n a"broaaside", post iL all

cou;:nouses . n ,he 01st:_ct and 1nst;uct the clerk to send a cc.-y to a1i
ut-of-d_^;.+ , tt .no f'_le aoers, when the f?:st

aopearancr is mace. the local dar can be .opied when the scnecule is f::st

-Iaoe and n,)t:f:ed or any changes. We note that many multi-counCy Juc_:_al

l?f_Dli('()^';:^



ve._. .: q r.s I nc .ne ;.n af laac s•

qovernee ^y statute or agreeraent of the affected i.uCge:, A11 the above

co.uld be covered by a "Court Info:mation 9uiletin", spelling.out the sanner..

or getting a settinig on c+otions,- pre-t::al and t:'ial matte:s.

---%.
r.-,

Recommendatione Adopt as a stateMide Rule the follow:nq:

Local Schedules and Assi.;nnents of Court shall be mailed by each Oist:ict

or County Cle:k.uoon :ec::pt of the fi_st eacing..a:.instru, ent fi1_-C by an

atto:ney ar pro se pa:,y not :esidin9 within the county. fhe cle:k sna11 not

be :..cu..ed to p:ov_oe are than one capy of the rules du:_ng a given year to

eac:i atto:ney or l:tigant who :es:oes outs:de of the county in wn_ch the case

is f:!ed. It shall be the attz:neY and !itigant's :esponsi.._Ii`y to keep

:nfo:ned of amenaments to local rules, which sna11 be provided by the cle:k on

request for out of county :esidents. Local Rules anC ;.nenarients t,le:eto shall

be p:inted and ava:laltle in the c?erks office at no cost, and snall be posted

in the Cou:thouse at all t_.mes.

G-^va fwc• Statr Rul"9 cf

Hany of Local Rules adC:ess funct:ons wh:en cou1-.1 best ne se:ved by a

stateN:de un`o:ra ;ule. fhese are suc;ested, as exanoles.

;6ty, I56th



Rule 247. Tried '.:nen Set

Every suit s"al', te tried when it is called, unless continued or post-

laced at :^e end of :ne eccxet to oe called again for trial in its regular

orcer. No cause tintcn has Jeen set uoon the trial docket for the date set

except by agree.^.en: of the pa^ties or for good cause uport -otion and notice to

the oooosin^ :„rtv.



Januarr 11, 1985

Re: Rules 3a, 8, 10, 10a, 10b, 27a, 27b, 27c,

165a, 166f, 247, 247a, 250, 305a.

I am enclosing herewith cooie's of amendments to the Rules of

Civil Procedure as recommended by the Com.;iittee on Local Rules of

the Council of Administrative Judges. I am also enclosing a cccv

of that Committee's report to Judge Pone which sets out the

reasons for_the proposed changes.

If you would like a cooy to go to each member of the Advisozy

Cor.;.aittee at this time, please call Flo in my office (512/475-4615)

and we will take care of it.

Sincerely,

:1



(Q
Little vacuu^n exists is case proc-essing; nec-ssity, i nv•ntiveness and

the skill of the martinette will rush in to plug gaps in any system of

rules, Khereve: adopted.

`.'ou: committee`+.as furnished copies of all Local Rules filed by

District and County Courts with the Suprefle court by April 1, 1984. Our

Mo:k was divided, with Judges Ovard and Thurmond reviewing C:ininal case

processing and Judges HcKim and Stovall civil case processing. Our

approach was to group Local Rules by function, so each could be compared.

for 1'-lcenesses and differences. Most Local rules addressed these

functions:

r

1.

2.

3. P:.,..ecu:es for set:ing cases: Jury, non-jury, ancillary and dilato:y,

p:2fe.ential.

Announcements, assiy^nments, pass by agreements, and c=ntinuances.

5. P:,,-t:ial methods and p:oceoures.

6. 0=srnissal far Want of Prosecution.

7. Noticrs - lead counsel.

a. Nit:so:awal/Substitution of Counsel.

9. Attorney vacations.

10. Engaged counsel conflicts.

11. Cou:t:oom decorum - housekeeoing.

12. Exnoatory suggestions about good- fait,ti settlement effo:ts.

the ..e.nmittee found th:ee broad grouos of Local Ru1°s and cffe the

foIloKing comments:

Most courts have general administrative rul:s, pa;ticula:ly those who

serve more thanone county, setting out terms of court in each county,

types of setting calenda:s and information about who to ca11 for settings,

what <ind of noticn is to be given others in the case and general

housekeeping provisions, suoject to change, depeno_ng on ClrcunstanCe3.

CPnt: The Comm:ttee notes that terms of court are governed by

statute, usually when the court was created or in a:econstitut:ng statute,

making most, if not a11, cont:nuous term courts. fhiz language : s p:ooably

not neeced in a Local Rule. Calenea:s sett_ng out the "Mho, w hen, what and

"nere are useful ane must be f?exible, to fit c--u:t neees, suc" as

--=ness, vacatians and the unexpectea long case or docket col:aO=°e. Gu:

:eczamencati;,n: ;,lace this info:aat:on i n a"broadside", post it :n all

ccu:_nouses :n the Oist:lct and lnst:uct the cler%c to senC a La al:

ou: ^-C'O.:ct attorneys and p:c se wno f?le paoers, when ttie t

-. aoa^a:ancr i s maae. the local 3ar can be c-.pieC when the scnec-j l- _s f:;st

laee ano nctified of any changes. We note that ^aany ,aulti-ccury JuC c:al

^



•---- ^.rt ov___.JO_7y^ .oun._^s anC .ne Cv1Sn a.f ^oru l^ac 1]•

y+ove:ned by statute or aq:eement of the affected Judges. A11 the above

eo.u.ld be covered by a"Court Information 9ulletin", spell'_ng out the oanner.

of getting a settinig on motions,- pre-t::al and trial matters.

---%
r...,

Recnmmendation: Adopt as a statewide Rule the following:

LOCAL RULES: N07ICE TO COUNSc"L AND PU°LIC

Local Schedules and Assignments of Court shall be a+ailr.d by each Oist-ict

or County Clerk.uoon rec:'_ptof the fi=st pleaeing..arinst:u=,ent riled byan

attor*+ey or pro se par.y not residing within the county. The clerk snall not

be :eCui:-d to p:ovide more than one copy of the :ules during a given year to

each attorney or litigant who resides outside of the county in ti.h.ch the case

is filed. It shall be the attorney and litigant's ;asponsiSzlity to keep

?nforaed of amendments to local rules, which shall be provided by the clerk on

request for out of county residents. Local Rules and :.mendnents thereto shall

be pc.nted and available in the c?erks office at no cost, and shall be posted

in the Courthouse at all tiaes.

C -oun T..c• State Ru1-s of P -- ^ - du - e

Many of Local Rules adocess functions wh;cn could Sest be se:ved by a

stateMize uniform rule. These are sucgested, as ezanoles.

3 6th, 156th

•



Rule 247a (new). Trial Continuances

Hotions for continuance or aoreements.to pass cases set for trial shall

.rade in writing, and shal: oe filed not less than i0 days before trial date

^..-1

ur 10 days before tne V.Qneay of the weex set for trial, if no specific trial date

has teen set. ?^ovided rowever, that agreed motions for continuance may be

announced at first cocKe*_ call in courts utilizing docket-call court setting

metnocs. E:re.^;encTes requiring celay of trial arising within 10 days of trial

or of the `onday creceding the week of trial snall ce suomit.ed to the court in

writing at the earliest aractic3ole time. Agreements to pass shall set forth

szec:fic lecal, ,;recedural or otner grounos :vnich reauire, that trial be delayed.

The court s`:all have full discretion in granting or denying delay irr the trial

of a case. !.'oon .r.,,t.on or agreement granted, the court shall reset the date for

trial.



Dear Luke:

I am enclosing herewith conies of amendments to the Rules of

Civil Procedure as recommended by the Committee on Local Rules of

the Council of Administrative Judges. I am also enclosir.g a copy

of that Committee's report to Judge Pope which sets out the

reasons forthe proposed chanaes.

If you would like a copy to go to each member of the Advisory

Cc;v;,ittee at this time, please call Flo in my office (512/475-4615)

and we will take care of it.

Sincerely,

iI



Little vacuum exists' is case proc-essing; necessity, inventiveness and'

the skill of the martinette will rush in to plug gaps in any system of

rules, wherever adopted.

Your committee was furnished copies of all Lecal Rules filed by

District and County Courts with the Supreme court by April 1, 1994. Our

vork was divided, with Judges Ova:d and fhurmond reviewing C:iminal case

processing and Judges kc4Cin and Stovall civil case process:ng. Our

approach was to group Local. Rules by function, so each could be compared

for likenesses and differences. Most Local rules addressed these

functions:

1. Civision of work load in overlapping districts.

2. Schedules for sitting in multi-ccunty districts.

3. Pr„cedu:es for setting cases: Jury, non-jury, ancillary and dilato:y,

pr2fe:ent_a1.

Announcements, assignments, pass by ag:eements, and continuances.

5. Pre-t:ial methods and p:ocadures.

6. 0?saissal for Kant of Prosecution.

7. Naticas - lead counsel.

8. N?t::d7aMa1/Substitution of Counsel.

9... 9. Attorney vacations.
^ ^_ - -

= 10. Engaged counsel conflicts.

11. Courtroom decorum - housekeeoing.

the Commi.tee found three broad groupsof Local Ru1°sand of _e_ the

folloxing conments:

Host courts have general administ:ative rules, particula:ly those who

serve more than one county, setting out terms of court in each county,

types of.setting caiendars and information about who to call for settings,

what kina of noticr. is to be given others in the case and general

housekeeping provisions, subject to change, depending on circunstanc-s.

Comment: The Committee notes that terms of court are gove:ned by

statute, usually when the court was created or in a reconstitut:ng statute,

making nost, if not all, continuous term courts. fhis language is a:ooably

not neeceo in a Local Rule. Calenda:s sett_ig out the "who, when, .+hat and

-ne:e are useful and must be flexible, to fit ccurt neees, such as

:llness, vaca:ions and the unexpectee long case or aocket collaos°e. Cu:

:ecocfinencat:on: alaee this :nfo:-+ation in a"troads:de", post t :n all

cou:tnouses in the DisC:ict and :nst:uct the cle:k to send a copy to alI

out_of_d.^t,.ct attorneys and pro se wno':: file paoers, when ti e fi:st
^i.

acpmarancP is ©aee. the local Bar can be .opied Mhen the scnocLil.- is first

Iade and n0t:fied of any changes. We note that many aulti-county Jud_.'ial



^_ -•___. e:ro avrt:_p_n cz:un::its anc ..^.e can af war'i 1oaC . s•

governed by statute or agreement of the a(fected Judges. A11 the above

eo.uld be covered by a"Court Infornation 3ulletin", speI.ling.out the aanne:%

of getting a settiniq on motions,-pre-t::a1 and t:ial matters.

Recommendation: Adopt as a state++ide Rule the folloMing:

LCC:+L RULES: NpTICE (o COUNSEL ANO PU°LIC

Local Schedules and Assignments of Court shall be mailr.d by each O:strict

or County Cle:k'uoon :ecaiptof the fi.st pleading..or inst:ument fileC by an

atto:rley or pro se pary not :esiding wzthin the county, (he cle:k snall not

be required to provide more than one copy of the rules du:ing a g.ven year to

each atta=ney o: lltigant who :esides outside of the county in wnich the case

is filed. It shall be the attorney and l:tiyant's .esponsibil'_ty to keep

:nformed of amenoments to local rules, which shall be provioed by the clerk on

requezt for out of cauntv :esidents. Local Rules and Amenoments the:eta shall

be printed and available in the clerks office at no cost, and shall be posted

in the Courthouse at all times.

C-c,uo f^e Stat^ Rul-s

Hany of Local Rules a.dd.ess functions whicn could best be served by a

statew:de unifo:m rule. rhese are suggested, as ezar,cles.



Rule 250 (new)... Cases Set for Trial; Announcement of Ready

Cases set for trjal on the merits shall he considered ready for trial,

--,.o-•nd tnere snall oe no neec for counsel to declare eady the wee!c, -ontn, or term

to trial date afte^ initial announcement of ready has ocufrred. Cases not
19-a.#

tried as s.neculed due to ccurt celay shali be considered ready for trial at all

tires unless infor^ec otne^wlse ^y notion, and such cases shall be carried over

to _ne succeeeine e „ for trial assicnment until triai occurs or the case is

otherwise d:scosee. In all instances it shall be the attorney's or pro se

party's resccnsioility to know tne status of a case set for trial.
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June 14, 1983

Non. Jack Pope

ch1er Justice

Supreme Court of Texas

Courts Bui l di no

Austin, Texas 78711

In re: Rule 255(a)

As I understand, this Rule was amended in 1978 to eliminate the

recuirement of having to read the pleadinas to the jury. The .

Rule was intended to have the attorneys summarize their pleadinas

in everyday lanauaae rather than reading a lot of lecal words

which most pleadinas. contain and which meant nothing to most

jurcrs. I thought this was a areat improvement. However,

unfortunately, it did not work out that way. The trial attorneys,

good and bad, are using the same as a tool to completely argue

the entire facts of their case, often witness by witness. -

Hence, they do not summarize their pleadings but their entire

case:

I attempt to control this problem, but many -trial judges do not

because of the wordina of the Rule, and hence, when the lawyers

come to my court, they want to do the same thino they have done

in other courts. The net result is that we hear the facts from

all sides durino voir dire, then aaain in opening statements to

the jury, then again from the witness stand, and then again during

closing arguments. So in every jury case we hear the facts four.

times. This is a waste of judicialtime.

Rule 265(a) in part says, ". .. shall state to the jury briefly

the nature of his claim or defense and what said party expects

to prove and the relief sought ..."

Attorneys not only state what they expect to prove, but co into

the qualification and the credibility of each and every witness

and into many immaterial and irrelevant facts and conclusions.

In addition, most attorneys do not know how to be hrief. I

would suggest that Rule 26.5(a) be amended to read, ". . . shall



k
record made by the committee. Rieht now,we have two closino

araunents to the jury.

I fully realize that it will be sometime before any attention can

be given to this matter. However, I hope it will be pr.ooerly

filed in order to be considered at the proper time by the proper

committee.

JC0/ebt

st?te to the jury a brief summary of his pleadinas." And eliminate

the phrase, "what the parties expect to prove and the relief



July 29,'1985

Mr. Luther H. Soules III, Chairman

Supreme Court Advisory Committee

Soules, Cliffe & Reed

300 Milam Building

San Antonio, TX 78205

Re: COAJ Proposals for

Amendment to Rules 296,

297 and 306c.

Dear Luke,

In response to your letter of July 15, 1985, enclosed

please find redrafted versions of proposals for amendment

to Rules 296, 297 and 306c. Please note that although Rules

296 and 297 are not included in the current draft of the

Proposed Appellate rules, current rule 306c is included in

paragraph (c) of proposed rule 31.

Best regards,

William V. Dorsaneo, III

Professor of Law

enc.



Rule 296. Conclusions of Fact and Law

In any case tried in the district or county court without

a jury, the judge shall, at the request of either party, state

in writing his findings of fact and conclusions of law. Such

recuest shall be filed within ten days after the final judgment

(it5-s}yned.) or order overruling motion for new trial is signed

or the motion for new trial is overruled by operation of law.

Notice of the filing of the r.eauest shall be served on the

oaposite party as provided in Rule 21a.

COy.MENT: This proposed rule change negates the change last

made in Rule 296 effective April 1, 1984. The reason for recom-

mending a restoration of the former rule is that no purpose is

served in requiring a party to request findings of fact and

conclusions of law at a time before motions for new trial have

been dealt with by the trial judge.

a



Rule 297. Time to File Findings and Conclusions

When demand is made therefor, the court shall prepare its

findings of fact and conclusions of law and file same within

thirtv days after the judgment (}s-sig ^ed---St^e?^-^} ^ey ags-ef

=ae^-apd-ee^e?esiens-e=-?ay-s^a?^-^e-fi?ed-^ai^%^-^he-e^e^?^_ana

or order overruling the motion

for new trial is signed, or the motion is overruled by ooeration

of law. If the trial judge shall fail (se) to so file them, the

party so demanding(,) in order to complain of the failure, shall,

in writing, within five days after such date, call the omission

to the attention of the judge, whereupon the period for

preparation and filing shall be automatically extended for five

davs after such notification.

COMMENT: This proposed rule change corresponds to the

change in Tex. R. Civ. P. 296.



Rule 306c. Prematurely Filed Documents

No motion for new trial, request for findings of fact and

conclusions of law, appeal bond or affidavit in lieu thereof,

notice of appeal, or notice of limitation of appeal shall be

ee-'d

£i-ee}^^s-ef-=aes-a^d-eer^e1^s^e^s-e£-^aea-a^e-e^exu-9^e:^-ep^ea?

een4-ef-a€=^^a^it-e^-r^et^ee-e=-appea^-a^-^e^^ee-a€-1i^^za=^e^-e€

aeeea?-sha^^-^e-^ee^e^-^e-?^a^e-bee:^-=^?ee^-e:^-t?^e-aete-e=-^^t

time on the first date of the period durina which the document

may be filed as prescribed by the applicable rule or rules.

COMMENT: This proposed version of Rule 306c is intended, to

accomplish two purposes. First, it eliminates language in the

current rule that treats prematurely filed requests for findings

of fact and conclusions of law, appeal bonds, affidavits in lieu

thereof, notices of appeal and notices of limitation of appeal

as being filed "on the date of but subsequent to the date of signing

of the judgment or the date of the overruling of motion for new

trial, if such a motion is filed." Under current appellate

practice, the times for perfecting appeals and/or limiting the

scope of an appeal are not keyed to the overruling of motions for

new trial. If the Committee's recommendations concerninc Rules 296

and 297 are adopted, the last s.entence of this proposed rule should

1 .



be interpreted to mean that a premature reauest for findings of

fact and conclusions of law should be deemed filed on the date

of but subseauent to the signing of.the order overruling the

motion for new trial or the overruling of the motion by operation

of law.

2.
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Sincerely,



v

bVRITER'S D:RECT DIAL NUMBER

F°bruary 27, 1953

211/700-3421

,

,,l11e6 3ank Plaza

1000 Louisiana

Houston, Texas 77002

Enclosed are proposed changes in Rules 290, 3060a, and 306c.

I will be ready to report on these proposals at the i•Iarch °, 1905

meetinc. Please note that if the proposed addition to Rule 296 is

made, there will be no need to amend Rule 306c. if, however, Rule

295 is not amended as proposed, then Rule 306c should be amended

as set out in the attachment to this letter.

Respectfullv



Rule 296. Conclusions of Fact and Law



Rule 306a. Periods to Run From Signing of Judgment

1.



Rule 306c. Prematurely Filed Documents

be deemed to have been filed on the date of but subsecuent to the

date of signing of the judgment the motion assails, and every such

recuest for findings of fact and conclusions of law and everv sucn

aooeal bond or affidavit or notice of apceal or notice of

limitation of appeal shall be deemed to have been filed on the

date of but subsequent to the date of sicning of th^ judc:-;ent, -_



August 6, 1984

:oncrable Jac'.t ?doe, Chief Just;ce

The Sunreme Court of Texas

P.O. 3ox 12248, CaDitol Station

Aust--'n, TX 78711

Re: Aooarent ur.intended anonolv in anendment to the Texas Rules of Civil

?rccedure, er'ective :1nri1 1, 1934

Dea= Just'_ce ?ote:

the data of (but subsequent to) the date of the overruli n, of the nocion for

new This amendnent would have created no problem had Rule 296 not also

been a-ended to r_auire a reauest for f_nding's and conclusions to be -: iled

the reCa°st will be deemed to have been filed too late if the metion for new

tr131 iS overr::leQ more than ten davs ait'er the judc-.^..ent is sic-ned. This is

vuite pessi:;le, of course, since Rule 329b(c) allows the trial court i5 days

to rUlc on a':otion for new tr_al beLcre it is overruled as a uatter of 1aw.

?roi:essor of Law



June 3, 1985

bis. Evelvn Avent

State Bar of Texas

P. 0. Box 12487

Capitol Station

Austin, Texas 73711

Re: COAJ Proposals for

Amendment to Rules

296, 297 and 306c

Dear Evelyn,

Enclosed please.find the proposed changes to Rules

296, 297 and 306c. I would appreciate it if you would place

them on the agenda for the. next meeting.

Respectfully,

William V. Dorsaneo, III

Professor of Law

WND : vm

enc.

cc: Michael T. Gallagher

Judqe James P. Wallace

Luther H. Soules, III

R. Doak Bishop

Charles R. Haworth

Guy E. "Buddy" Hopkins



Rule 296. Conclusions of Fact and Law

In any case tried in the district or county court without a

jury, the judge shall, at the request of either partv, state in

writing his findings of fact and conclusions of law. Such

request shall be filed within ten days after the final judgment

or order overruling motion for new trial is signed or the motion

for new trial is overruled by operation of law. Notice of the

filing of the request shall be served on the opposite party as

provided in Rule 21a.

Ccmment: This prooosed rule change negates the change last

made in Rule 296 effective April 1, 1984. The reason for recom-

mending a restoration of the former rule is that no pur-oose is

served in requiring a nart_v to request findings of fact and

conclusions of law at a time before motions for new trial have

been dealt with by the trial judge.



Rule 297. Time to File Findings and Conclusions.

When demand is made therefor, the court shall prepare its

findings of fact and conclusions of law and file same within

thirty days after the judgment or order overruling the motion for

new trial is signed, or the motion is overruled by ooeration of

law. If the trial judge shall fail to so file them, the party so

demanding in order to complain of the failure, shall, in writing,

within five days after such date, call the omission to the atten-

tion of the judge, whereupon the period for preparation and

filing shall be automatically extended for five days after such

notification.

Comment: This proposed rule change corresponds to the

change in Tex. R. Civ. R. 296.



Rule 306c. Prematurely Filed Documents

No motion for new trial, request for findings of fact and

conclusions of law, appeal bond or affidavit in lieu thereof,

notice of appeal, or notice of limitation of apceal shall be held

inerfective because orematurely filed. Every such prematurely

filed document shall be deemed to have been filed on time on the

first date of the period durng which the document may be filed as

prescribed by the applicable rule or rules.

Comment: This proposed version of Rule 306c is intended to

accomolish two purposes. First, it eliminates language in the

current rule that treats Prematurely filed recuests for findings

of fact and conclusions of law, appeal bonds, affidavits in lieu

thereof, notices of appeal and notices of limitation of appeal as

being filed "on the date of but subsequent to the date of signing

of the judgment or the date of the overruling of motion for new

trial, if such a motion is filed." Under current appellate prac-

tic.e, the times for perfecting appeals and/or limiting the scope

of an appeal are not keyed to the overruling of motions for new

trial. It the Committee's recommendations concerning Rules 296

and 297 are adopted, the last sentence of this proposed rule

should be interpreted to mean that a premature request for

findings of fact and conclusions of law should be deemed filed on

the date of but subsequent to the signing of the order overruling

the motion for new trial or the overruling of the motion by

operation of law.



78711

1235 uilam Building

an ?zt0nio, TX 78205

Re: Rules 3a, 8, 10, 10a, 10h, 27a, 27b, 27c,

165a, 166f, 247, 247a, 250, 305a.

Dear Luke:

I an, enclosing herewith cooies of amendments to the Rules of

Civil Procedure as recommended by the Committee on Local Rules of

the Council of Administrative Judges. I am also enclosina a ccnv

of that Committee's report to Judge Pope which sets out the ^

reasons for.the proposed changes.

If you would like a copy to go to each member of the Advisor.7

Ccmmittee at this time, please call Flo in my office (512/475-4615)

and we will take care of it.



Re: Report of Committee on Loeal Rules .

Little vacuum exists is case p:,,,.essing; necessity,

the skill of the martinette will :usn in to pl'ug gaps in any system of

rules, xhe:ever ac^otec.

':ou: committeewas furnished copies of all Local Rules filed by

District and County Courts with the Supreme court by April 1, 1984. Our

work was dlvided, wit`: Judges Ova:d and ihuraond reviewing C:iminal case

processing and Judges HcKin and 5tova1l civil case process:ng. Our

approach was to group. Local Ru1es by function, so each could be compared

fo: likenesses and differences. Most Local rules addressed these

funct4ons:

10. Engaged counsel conflicts.

i1. Courtroom decorum - housekeeo_ng. _

12. Exnortat„ry suggestions about gcod-fait,5 settlemenc eff^rts..

Attorney vacations.

1. C'_vi-_:,In of work load in overlapping dist_:cts.

2. Sc^eeules for s_tt_ng in mu1t.-county d:st:_cts.

3. Pr,,,,ecu:es for setting cases: Jury, non-ju:y, ancillary and dilatory,

p:ere_ent_a1.

4.

5.

6. C:s^:ssal for want of Prosecution.

7. Noticns - lead counsel.

8. H:thdraMal/Substitut:on of Counsel.

Most ccurts have general administ:ative rules, ,;articular:y those who

serve more than one county, setting out terms of court in each county,

types of.setting calenda:s and information about who to call for settings,

what kind of notice is to be given others in the case and general

housekeeping provisions, subject to change, depending on c.rcunstances.

Comment: The Comm:ttee notes that ter:is af cou:t are governed by

statute, usually when the court was c:eated or in a reconstitut_ng statute,

mak_ng nost, if not a11, continuous term courts. fh_s language is p:ooaoly

o: neeced :n a Local Rule. Calendars seGting out the "who, when, "hat and

"he:e a:e useful and must be flexitle, to fit cou:t neeos, such as

=:1"ess, Yacat:ons and the unexoected long caSe or docket callaos-_. Cu:

:ecZnmencat_z n: place this infar.mation :n a"broaaside", post it :n all

ceu:thouses .n the Dist:_ct and lnst:uct the clerk to send a copy to ali

^^u•-oF-d_c-;_ct attorneys and pro se who f_1e paoe:s, when the f_rs .

nace and not:f;ed of any changes. we note that many multi-county Jue_c_al

ooearance is maoe. the local Bar can 5e ccpied when the scnedule is f.rst



unC _ - s a nC .1e C_v.-_Cn of •a.k IoaC _9•

qove:nea cy statute or aqreement of the affected Judqes. A11 the above

co.uld be covered by a"Court Information 9ul.letin", spelling.out the aanne;.

of getting a settin9 on motiona,- pre-trial and t:ial matters.

Recommendation: Adopt as a statewide Rule the folloMing:

LOCAL °UL=5 : NOTICE f0 COUNSEL AND PUSLIC

Local Schedules and Assigzments of Court shall be mailr.d by each Oist:ict

or County Cle:1c upon :ece?pt.of the fi:st pleading..o:inst:ument filed by an

attorney cr pro se pa:ty not :esiding within the county, fhe clerk shall not

be requi:ed to p:ovioe more than one copy of the :ules du:ing a given year to

each attorney or 1:tigant who :esides outside of the county in wn:c*i the case

i3 filed. It shall be the attorney and 1iti;,ant's :asponsibty to keep

?nfo:m ed of amendments to local rules, which shall be provided by the clerk on

request for out of county residents. Local Rules and dnend.ments t5e:eto shall

be p:.nted and availa5ie in the clerks office at no cost, and shall be posted

in the Courthouse at all t_mes.

Hanv of Local Rules add:ess functions 4hich could best be served by a

state+.:de unifo:a :ule. fhese are suggested, as exanoles.



Supreme Court Advisory Committee

Rules 523-591 Subcommittee

Proposed Amendment

3-08-86

NOTE: Problems arising from the application of Rule 525 (Oral

Pleadings in Justice Court) in forcible entry and detainer actions

require this subcommittee to recommend changes in section 2 of

Rules Relating to Special Proceedings (Forcible Entry and Detainer,

Rules 738-755).

Rule 749 - May Appeal

No motion for a new trial shall be necessary to authorize an

appeal.

Either party may appeal from a final judgment in such case,•to

the county court of the county in which the judgment is rendered by

filing with the justice within five days after the judgment is

signed, a bond to be approved by said justice, and payable to the

adverse party, conditioned that he will prosecute his appeal with

effect, or pay all costs and damages which may be adjudged against

him.

The justice shall set the amount of the bond to include the

items enumerated in Rule 752.

Within five (5) days following the filing of such bond, the

party appealing shall give notice as provided in Rule 21a of the

filing of such bond to the adverse party. No iudament shall be

taken by default acrain:.!- the adverse party in the court to which



a the cause has been apnealed without first showing that this rule

has been substantially complied with.

CoMMENT: The last paragraph has been added.

The purpose of this proposed amendment is to give notice

to the appellee that an appeal of the case from the

justice court has been perfected in the county court.

The present rules on-forcible entry and detainer do not

require that any notice of appeal be given to the

appellee. A defendant/appellee who did not file a

written answer in justice court is subject to default

judgment for not filing one in the county court even

though that party was not aware that an appeal had been

perfected.

The language of the proposed amendment is taken from Rule

571, which governs appeal bonds and notice thereof in

other types of actions in the justice courts. Due to the

accelerated nature of appeals in forcible entry and

detainer suits, though, this proposed rule requires only

substantial compliance with Rule 21a.

The proposed amendment prevents the taking of a default

judgment against an adverse party who had no notice of

the appeal. It also affords the appealing party

protection from dismissal of the appeal due to technical

t



defects or irregularities in a notice which otherwise

effectively alerts an adverse party that an appeal is

being prosecuted.

Approved Approved with Modifications

Disapproved Deferred

DJ:jk .004



Supreme Court Advisory Committee

Rules 523-591 Subcommittee

Proposed Amendment

3-08-86

0

NOTE: Problems arising from the application of Rule 525 (Oral

Pleadings in Justice Court) in forcible entry and detainer actions

recuire this subcommittee to recommend changes in Section 2 of

Rules Relating to Special Proceedings (Forcible Entry and Detainer,

Rules 738-755).

Rule 751 - Transcript

When an appeal has been perfected, the justice shall stay all

further proceedings on the judgment, and immediately make out a

transcript of all the entries made on his docket of the prcceedings

had in the case; and he shall immediately file the same, together

with the original papers and any money in the court registry, with

the clerk of the county.court of the county in which the trial was

had, or other court having jurisdiction of such appeal. The clerk

shall docket the cause, and the trial shall be de novo.

The clerk shall immediately notify both appellant and the

adverse party of the date of receipt of the transcript and the

docket number of the cause. Such notice shall advise the defendant

of the necessity for filing a written answer in the county court

where the defendant has pleaded orally in the justice court.

The trial, as well as all hearings and motions, shall be

entitled to precedence in the county court.

-------------------------------------------------------------------'

COt•iMEINT: The second paragranh has been added.



The purpose of this proposed amendment is to notify the

parties of the date from which time for trial began to

run and the docket number for the case in county court.

The amendment provides due process to oro se defendants

by advising them of the necessity of filing a written

answer in the county court if they did not file one in

justice court. (See Rules 525 and 753).

Approved Approved with Modifications

Disapproved Deferred

DJ:jk .004



0
Supreme Court Advisory Committee

Rules 523-591 Subcommittee

Proposed Amendment

3-08-86

NOTE : Problems arising from the application of Rule 525 (Oral

Pleadings in Justice Court) in forcible entry and detainer actions

require this subcommittee to recommend changes in section 2 of

Rules Relating to Special Proceedings ( Forcible Entry and Detainer,

rules 738-755).

answer in the justice court, the same shall be taken to co:,stitute

his appearance and answer in the county court, and such answer may

be amended as in other cases. If the defendant made no answer in

writing in the justice court, and if he fails to file a written

answer within (-f ^-ze-] eiaht full days after the transcript is filed

in the county court, the allegations of the complaint may be taken

as admitted and judgment by default may be entered accordingly.

CO;•717ENT: The word "five" has been deleted and re-claced with

"eight."

The purpose of this proposed amendment is to extend the

time periods for trial date and filing a written answer

in county court. The extension is for due



process considerations, in order to give a pro se

defendant the opportunity to receive notice of the appeal

and file a written answer where he or she has pleaded

orally in the justice court.

Approved Approved with Modifications

Disapproved Deferred

DJ:jk .004
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As far as the Bar in general, I believe that Blake Tartt has the

experience and expertise to insure that the.Bar has outstanding

legislative advisors for the next legislative session.

Sincerely yours,

Enclosures

cc: The Honorable Blake Tartt, President

The Honorable Rene 0. Oliveira

Mrs. Evelyn A. Avent



June 2, 1983

Mr. Jack Eisenberg, Chairman

Couaaittee of Administration of Justice

P. 0. Box 4917

Austin, Texas 78785

RE: Rule 792

Dear Jack:

TLl[ ^++d- .

95121 346•7

This letter is written as a report on the action of the subcommittee

you appointed in response to a letter from a Texas attorney concerning

Rule 792. This rule requires the opposite party in a trespass to try

title action, upon request, to file an abstract of title within twenty

days or within such further time as the court may grant. If he does not,

he can give no evidence of his claim or title at trial. The attorney

suggests that the the obtaining of an abstract of title in a trespass to

try title action should done under the discovery rules which govern other

civil cases.

The subcommittee noted that bringing the action as a declaratory

judgment or simple trespass action, would have such an effect.

The attorney who requested the change was contacted. It seems that

his real concern is that Rule 792 operates as an automatic dismissal of

the opposite party's claim or title unless the abstract of title is filed

within twenty days or an extension is obtained. In Hunt v. Heacon, 643

S.W.2d 677 (Tex.1982), the defendant in a trespass to try title action

answered the petition by answering not guilty and demanded that the

plaintiff file an abstract of the title he would rely on at trial. The

plaintiff did not request an extension of time to file the abstract.

Five years after the demand and 39 days before the trial, the plaintiff

filed an abstract. The supreme court upheld.the trial court's refusal to

allow the plaintiff any evidence of his claim or title.

The concern is that in a trespass to try title action Rule 792

operates to cause an automatic dismissal of the opposite parity's claim

or title unless the abstract of title is filed within twenty day or an

extension is cbtair,ed.

The subco.:.mittee believes that the harshness of Rule 792 can be

eliminated if, prior to the,beginning of the trial, there must be notice

and a hearing. Then the court may order that no evidence of the claim or

title of such opposite party be given at trial, due to the failure to

file the abstract. The following amendment is suggested for

consideration:



Page 2

Mr. Jack Eisenberg

June 3, 1983

Such abstract of title shall be filed with the papers of the

cause within (tver.Ky) thirty days after service of the notice

or within such further time as the court on good cause shown

may grant; and in default thereof after notice and hearing

prior to the be¢inninQ of the trial. the court may order that

no evidence of the claim or title of such opposite party

[9he1Ij be given on trial.

The attorney who wrote the letter requesting the changes would

welcome the opportunity to address the committee in person.

Sincerely yours,

JW:ps

cc: Evelyn Avent

Jeffery Jones

Orville C. Walker



January 27, 1983

Honorable Jack Pope, Chief Justice

Suoreme Court of Texas

Supreme Court Building

Post Office Box 12248

Austin, Texas 78711

Re: Rule 792 - Abstracts of Title

t•ear Judge Pope:

Due to my active participation in the trial of land

lit=cation matters, it has become aoparent over the past years

t:,at^in certain counties in Texas today the obtaining of an

abstract of title is impossible unless prepared by the attorney

hi:nself. As an example, in Brazos County the Clerk no longer

has the capability or the time to aid in the compiling of an

abstract of title without the attorney having to personally pull

all records, set up special dates, remove the records in the

presence of the Clerk, make copies at his own location, and

thereafter obtain the various indices of said documents and the

appropriate certification, after having presented each of those

documents and the recording legends to the Clerk. For th=s

reason, although Rule 792, of course, expands the time for which

an abstract can be filed in a trepass to try title case from

twenty days to that which the Court finds reasonable, it appears

to me that serious consideration should be given to the question

of putting this discovery under the same rules as that related

to other discovery-. I am fully aware of the reason for Rule

792; however, in my opinion, the rule is more and more freauently

used not for the purposes of discovery, but where the defense

counsel is aware that the availability of the County Clerk's

books and records are almost nonexistent and there are no abstract

serv:ces available to plaintiff's coursel, esaecially if it

involves issues of title of minerals, to harass and put undue

ores=_.i=e on olaintiff's counsel. This can be especially uniust

and c-erous when the defendant is a trespasser with little or no

;nd:c:a of title. I am certainly in agreement that no one should

be acle to.prosecute a trespass to try title action without

cro=er facts and circumstances surrounding his __.:,t of titie

and that he should be prepared to prove that title to the exclus:on



December 13, 1983

Honorable Luther H. Soules, III, Chairman

Supreme Court Advisory Committee

Soules & Cliffe

1233 Milam 3uildina

I have had complair.ts-succestions concerning several rules so

I will pass them on to you forryour coc;,mittee's consideration.

Some members of the court as well as several lawvers have

expressed concern that present Rule 272 is unduly restrictive and

resul^:s in an injustice in instances where soecific objections are

ra.:e tc the court's charce but the trial court does not sz)ecificall

rule on the oo^ection. The most commen su=eestion is that the

rrcf_=sor wicker's letter is enclesed.

Ru 1 e 37 ., .

.



Honorable Luther H. Soules, III

December 13, 1983

Pace 2

Rule 749:

This rule provides that in a forceable entry and detainer

suit an appeal bond must be filed within five days of judgment.

The rules of practice in justice courts, specifically Rule 569,

provides five days for filing a motion for new trial in the

justice court and Rule 567 p. rovides that the justice of the

peace has ten days to act on the motion for new trial. In a

recent motion for leave to file a petition for a writ of r•,andamus

the =us=ice of•the peace overruled the motion, but it was too

lace,to =ile an aoceal bond under Rule 749.

The cuestion presented is whether forcible entry and

detai::er actions should be an ex_aress exception to the rules

of practice in justice courts so as to clarify the procedural

steDs such as occurred in the above case.

Sincereiv,

James P. Wallace

J,1:stice

Enclosures

P.S.

.
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January 2, 1986

Mr. Michael T. Gallagher, Esa.

Fisher, Gallagher, Perrin & Lewis

70th Floor

Allied Bank Plaza

1000 Louisiar.a

Houston, TX 77002

Re: Administration of Justice Cemmittee

Dear ".ike :

Enclosed are my proposed amendments to Rules 748 and 7555, made

necessary by the 1985 amendments of the Property Code.

Please add these proposeci amendments to the acer.ca of t'.^.e January

meetinQ. I an orepared to renort on these orcoosa'_s at that meetinc.

Enclosures

cc: Ms. Evelyn Avent, State Bar Staff Liaison

'--P'?r. Luther H. Soules, III

Justice James P. Wallace



Rule 743. Judgment and tJrit

If the judgment or verdict be in favor of the - *

plaintiff, the justice shall give judgment for plaintiff

for [Yes=i'^^t^en] oossession of the premises, costs, and

damages; and he shall award his writ of [xest=t^tie^]

possession. If the judgment or verdict be in favor of the

defendant, the justice shall give judgment for defendant

against the plaintiff for costs and any damages. No writ

of [^es==^^^^e^] possession shall issue until-tha

expiraticn of five davs from the time the judgment is

sianed, unless a oossession bond has been filed under the

Texas Rules of Civil Procedure and ^udcment for ^cssesslon

is thereal ter granted by default.

Comument: The amenciment is necessarv to conform Rule 748

to the 1935 amendments adding section 24.0061 to the

Propertv.Code.

"



Rule 755. Writ of [Resti=^e^a^] Possession

,

The writ of jYe°^^tue^ea) oossession, or execution,

or both, shall be issued by the clerk of the county court

according to the judament rendered, and t,';e"same shall be

executed by the sheriff or constable, as in other cases;

and such writ of [xee'^^6y^se^] possession shall not be

suspended or superseded in any case by appeal from such

final judgment in the county court, unless the oremises

in cuestion are beinc used for residenti'al ourooses only.

Code.



Mr. W. James Kronzer

1001 Texas Avenue

Suite 1030

Houston, Texas 77002

Dear Jim:

Enclosed are proposed changes to Rules 748 and 755. Please

draf't, in proper form for Committee consid-eration apnrcpriate

Rules changes for submission to the Committee and circulate them

among your Standing Subcommittee members to sec1.:re their

co: ;ments .

I need your proposed Rules changes by-February 15, 1936, to

circulate to the entire Advisory Committee.

As always, thank you for your keen attention to the business

of the Advisory Cc^;,mittee.

Very truly yours,

L'nSIII:tk

Enclosures

cc: Honorable James P. Wallace,

Justice, Supreme Court of Texas



If the judgment or verdict be in favor of the

plaintiff, the justice shall give judgment for plaintiff

damages; and he shall award his writ of [^est;bee=^a]

possession. Ifthe judgment or verdict be in favor of the

defendant, the justice shall give judgment for defendant

against the plaintiff • for costs and any damaces. No writ

of [rea°i°e^^e^] possession shall issue until-the

eYCiraticn of five days from the time the judcment is

sicnec.

Co=ent: The amend.-nent is necessarv to conform Rule 748

to the 1985 amendments ddding section 24.0061 to the

Property Code.



Rule 755. Writ of (^est;bu^^^s] Possession

or both, shall be issued by the clerk of the county court

according to the judc,;,ent- a=c -fi`ie-same shall be

executed by the sheriff or constable, as in other cases;

and such writ of [^e9t^^et^As] possession shall not be

susoended or superseded in any case by aopeal from such

final judgment in the county court, unless the oremises

,.

3

•

r:



WILBUR L. MATTHEWS JAMES L WALKEP

April 23, 1985

Mr. Tom B. Ramey, Jr.

P. 0. Box 8012

Tyler, Texas 75711

RE: Adoption of F.R.A.P. 10

and F.R.A.P.11 in Texas

Dear Tom:

GARY BUSHELL

OF COUNSEL

I have followed with interest the efforts to curb

litigation costs and delay. Today I am responding to your
invitation to submit suggestions that may aid in solving

these problems.

The adoption of rules similar to F.R.A.P.10 'and
F.R.A.P.11 (copies enclosed) would save countless hours and
dollars in those very common situations where court
reporters fail to transcribe the statement of facts for

timely filing in an appeal.

The federal system recognizes that courts-not
lawyers-control court reporters. Clients there no longer
pay for lawyer time expended in interviewing court
reporters, preparing affidavits and filing motions for
extension.

I have been forced to file as many as five motions for

extension in one state case. I have had appellate courts

invite writs of mandamus. The client could not understand

the reason for the expense nor the delay, much less the
uncertainty of an extension.

I am taking the liberty of sharing these thoughts not

only with you as President of the State Bar of Texas, but as

well with some members of the Committee on Proposed Uniform
Rules of Appellate Procedure.



Mr. Tom B. Ramey, Jr.

23, 1985

2

They are proposals that would seem appropriate for

civil rules to be promulgated by the Supreme Court

regardiess of what the legislature may do with the criminal

rules.

Cordially,

F. W. Baker

cc: Hon. Clarence A. Guittard

Hon. Sam Houston Clinton

Hon. James Wallace

Hon. Shirley Butts

Mr. Hubert Green

Mr. Luke Soules

Mr. Ed Coultas
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of such defect by the exercise of reasonable
diligence?

1986.
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15, 1986.

For Respondent: Larry Ludka and Tom

Greenwell, Corpus Christi, Texas.

1984.
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STEPHANIE A. BELBER

ROBERT E. ETLINGER

PETER F CAZDA

ROBERT D. REED

SUSAN D. REED

RA`D I. RIKLIN

October 29, 1986

Professor Newell Blakely

University of Houston Law Center

4800 Calhoun Road

Houston, Texas 77004

RE: Amendment of TeYas Rule of Evidence 613

Judce Michael Schattman

Enclosed is a copy of a letter that I received from the COaJ with

regard to Texas Rule of Evidence 613. It is currentiy on their

acenda, and I have included same in our agenda for November 7-8,
1986.

Very( truly yours,

LHSIII/tat

enclosure



c

February 28, 1986

Professor Newell H. Blakely

Universitv of Houston Law Center

4800 Calhoun

Houston, Texas 77004

Re: Texas Rules of Evidence

c

Dear Professor Blakely:

Thank you for letter of February 4, 1986. In fact, I am on the

Ad:-.ir.istration of Justice Committee and Professor Pat Hazel and

I have asked to look at a conflict between Rule 267, Tex. R. Civ.

P., and Rule 613, Tex. R. Ev., concerninc the exclusion of witnesses.

What we will probably recommend is that the mandatory lancuace of

Rule 613 be incor:orated into an amended Rule 267 and that the

Evidence Rule then be repealed.

I will give some thought to problems encountered in court with

the Evidence Rule and send you a further response, but thought you

would want to be advised of what Pat and I were doing.

xc: Professor Pat Hazel

Universitv of Texas School of Law

727 East 26th Street

Q_
Austin, Texas 78705





FEATHER AND SUMNER

ATTORNEYS AT LAW

January 31, 1986

Mr. Michael T. Gallager

7th Floor, Allied Bank Plaza
1000 Louisiana

Houston, TX 77002

Re: Committee on Administration of Justice
Rules 207 and 208

Ddar Mike:

Enclosed is my formal submission of a revised Rule'207 in
compliance with the Committee's vote on January 11, 1986.
It should be ready for final adoption.

The other of my current responsibilities was certain
sions to Rule 2.08 which were tabled by the Committee.

.Best personal regards.

JF/js

Encl.

cc: Ms. Evelyn Avent

Committee on Administration of Justice
State Bar of Texas

P. 0. Box 12487, Capitol Station

Austin, TX 78711



Rule 207. USE OF DEPOSITIONS IN COURT PROCEEDINGS.

2. Substitution of parties pursuant to these rules does

not affect the right to use depositions previously taken; and,

when a suit [has been brought] in a court of the United States

or of this or any other state has been dismissEd and another

suit involving the same subject matter is [afterward] brought

between the same parties or their representatives or successors

in interest, all depositions lawfully taken and duly filed in

the former suit may be used in the latter [, upon written notice

to counsel of record for all parties at least thirty (30) days

prior to trial,] as if originally taken therefor.

3. (Unchanged)
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January 25, 1984

Hon. Jack Pope

Chief Justice

Supreme Court of Texas

P. 0. Box 12248

Austin, Texas 78711

Re: Rule 201, Texas Rules of Civil Procedure

Dear Judge Pope:

It may be too late to say so and I'm not sure where I missed the

boat earlier, but there is a change which I suggest is needed in

Rule 201. _

Subdivision .3 as amended maintains the rule that notice to the

attorney of record dispenses with the necessity of a subpoena if

the witness is a party who is represented by counsel. It has
.been my experience that there is no advantage to serving a

subpoena with all of its attendant expense and delay even in

cases where the party is representing himself and does not have

counsel of record. Once a party is before the court, it seems to

me that a subpoena to a party should not be necessary to require

the attendance of a party at his own deposition. I suggest that
Subdivision 3 be amended to read:

"When the deponent is a party, [after the filing of a

pleading .in the party's behalf by an attorney of

record,] service of the notice upon the party or his

attorney shall have the same effect as a subpoena
served on the party. If the deponent is an agent or

employee who is subject to the control of a party,

notice to take the deposition which is served upon the

party or the party's attorney of record shall have t e

same effect as a subpoena served on the deponent."

Travis County, for example, now charges $50.00 for service of a

subpoena. High court costs are another topic, but if they

continue to be a fact of life, then it seems it does not serve

the ends of justice to require expenditure of substantial amounts

of court costs money unnecessarily.

DON L. BAKER

DLB:lg



MEMO J

TO:

FROM:

Judge Wallace

Judge Barrow March 6, 1984

RE: 1984 Amendments - Texas Rules of Civil Procedure

It has come to my attention that the amendments due to

take effect April 1 may need slight revision. Specifically, there

are four different rules that need to be pointed out as possible

sources of confusion.

(1) Amended Rule 204(4) requires a party to make objections to the

form of questions or the nonresponsiveness of answers at the time a

deposition is taken or such objections.are waived. One problem

that could arise because of this change is that the party noticing

and"taking the deposition will be unable to object at trial if his

opponent introduces the deposition into evidence. The party who

took the deposition generally will lead the adverse witness, and he

.waives the "leading" objection by failing to raise it at the

deposition. Thereafter, when his opponent seeks to use the deposition

at trial, including the leading question, no objection may be made,

since the deposition is considered to be the evidence of the party

introducing it.

I It is possible that the rules should provide that an

objection to the form of questions is not required if the party has

no reason to make it at the time the deposition is taken. Also,

should the parties be permitted to agree to waive objections.

(2) Rule 206(3) provides that the deposition officer shall furnish

a copy of a deposition to any party upon payment of reasonable

charges therefor. Nowhere in the new rules is there a provision as

to who must pay for the cost of the original transcription of a

deposition.: Old Rule 208a, which has been repealed, stated that

the clerk shall tax as costs the charges for preparing the original

copy of the deposition. If the Court wishes to bypass the court

clerk in this matter, some provision.should be included in the

rules to clear up this situation.

(3) Rule 207(2), which deals with the use-of depositions in a

susequent suit between the same parties, states that such depositions

may be used in a later suit only if the original suit was dismissed.

This rule originally was taken from Federal Rule 32(a)(4), but the

federal rule has since been amended to do away;with the requirement

that the first case have been "dismissed." The federal rules

advisory committee concluded that the "dismissed" language was an

"oversight" that had been ignored by the courts. This language is

included in the Texas rules, and it may be that it should be deleted.

(4) Rule 208(a) allows a party to notice a written deposition at

any time "after commencement of the action," which presumably

means,the day the original petition is filed. Thereafter, cross-

questions are due within'ten days. It would be possible that the

time limit for cross-questions could lapse before the defendant is

required to answer. This problem is taken care of in the oral

deposition rule, Rule 200, because it requires leave of court if a

party wishes to take an oral deposition prior to the appearance day

of his opponent. A similar requirement should be provided for in

the case of a deposition on written questions.



February 28, 1986

Professor Newell H. Blakely

University of Houston Law Center

4800 Calhoun

Houston, Texas 77004

Re: Texas Rules of Evidence

Dear Professor Blakely:

Thank you for letter of February 4, 19.86. In fact, I am on the

Administration of Justice Committee and Professor Pat Hazel and

I have asked to look at a conflict between Rule 267, Tex. R. Civ.

P., and Rule 613, 'Tex. R. Ev., concerning the exclusion of witnesses.

What we will probably recommend is that the mandatory language of

Rule 613 be incorporated into an amended Rule 267 and that the

Evidence Rule then be repealed.

I will give some thought to problems encountered in court with

the Evidence Rule and send you a further response, but thought you

would want to be advised of what Pat and I were doing.

xc: Professor Pat Hazel

University of Texas School of Law

727 East 26th Street

Austin, Texas 78705
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August 6, 1986

Professor Pat Hazel

University of Texas

School of Law

727 East 26th Street

Austin, Texas 78705

RE: State Bar of Texas Administration

of Justice Committee

Dear Pat:

I would like to propose the following changes to the Texas
Rules of Civil Procedure:

r

1. Rule 167 - Rule 167 should be amended to provide, as in

the Federal Rules, that the request may, without leave of court, be

served upon the plaintiff after commencement of the action andupon

any other party with or after service of the summons and complaint
upon that party. [Refer to FRCP 34(b)]-

1 2. Rule 168 - Rule 168(1) should be amended to provide that

interrogatories may, without leave of court, be served upon the

plaintiff after commencement of the action and upon any other party

with or after service of the summons and complaint upon that party.
[Refer to FRCP 33(a) ] .

These proposed changes woLild permit the plaintiff to serve

discovery with the original petition. This would allow us to move

our cases along at a faster pace and would contribute to the efforts
^o reduce the backlog in our courts.



Professor Pat Hazel

August 6, 1986

Page 2

Please present these proposed changes to the committee or

advise me of the procedure that.I need to follow to insure that

these changes are presented to the committee. By copy of this

letter, I have provided copies of the recommendations to certain

members of your.committee.

Thank you for your consideration.

With kind regards,

LAW,

!

OFFI ES OINDLE TURLEY, P.C.

Ho ie

JH / dh

cc: Justice Cynthia Hollingsworth

John Collins

Richard Clarkson

Jan W. Fox

Frank Herrera, Jr.

Guy Hopkins

Russell McMains

William 0. Whitehurst, Jr.

Doak Bishop

Charles R. "Bob" Dunn

John R. Feather
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June 5, 1986

, Mr. Sam Spark.s Re: Supreme Court Advisory

GRAMBLIN MOUNCE Committee

P.O. awer 1917

EyPaso, Texas 79950-1917

Dear Mr. Sparks,

I am writing in regard to your position as Committee Chairman

eover Rules 15 to 215. Thes.e rules include those pertaining to

depositions which in turn control the activities of freelance

court reporters. The reporting community needs your help in

solving a problem which exists in out field.

Freelance court reporters have historically had a problem in

determining who is responsible for the costs of depositions.

The large majority of attorneys assume the responsibility of

deposition costs and therefore pay the court reporters fees from.
their escrow accounts. The problem lies with a small minority of

attorneys who have claimed, as agents for their clients, they are

not responsible for these costs and suggest pursuing their clients

for payment. This tact has been taken as a defense in court on

many occasions but is always used after the completion and delivery

of the deposition when the reporter has no real recourse. The

reporters are contacted by the attorneys and often never have

contact with the clients in order to discuss payment.

The concensus of most court reporters and attorneys is that the

attorneys retain their services for oral and written'depositions

and therefore should be responsible for those fees. If.there is a

special situation required for payment', a written notification in

advance would allow the reporter to deal with the responsible

party directly. ,'

We believe the solution would be an addition to the appropriate

rule that states:

" The costs of oral and written depositions

shall be the responsibility of the attorneys

in the case unless written notice is provided

prior to the deposition as to who will be

responsible for such costs. "



Rule 354(e) was recently added through the aid of Chief Justice

Pope which provided clarification for the official reporters, but

no rules exist as to the wor.k product of the freelance reporter..

The bad debt and carrying costs of these few attorneys are being

borne by'higher costs to the^responsible legal community.

We hope that-the committee can find a way to solve this inequity

through the statues. Thank you for all the hard work and long

hours that you and the entire committee have generously donated.

Please call on me if I can be of assistance to you.

Sincerely,,

Duke Weidmann

cc. Chairman Luther H. Soules

^ Justice James P. Wallace

Texas Shorthand Reporters Association



June 6, 1986

The Honorable John L. Hill., Jr., Chief Justice

Supreme Court of Texas

Capitol Station

Austin, Texas 78711

RE: Administrative• Rules for Texas Trial Courts

Dear Judge Hill:

In order to more accurately and speedily prepare temporary orders

and judgments, especially in family law matters, many attorneys
have locally frequently utilized portable tape recorders to
record stipulations, agreements and orders of the court for use
as a guideline in preparing and drafting the instruments
reflecting such stipulations, agreements and orders.

However, some trial judges absolutely forbid the presence of tape
recorders in the courtroom for such purposes, stating that the
reporter is the individual to furnish such materials. As you may
know,"especially in view of the speedy trial amendment, many
court reporters have got more to do than they can say grace over.
On many occasions, to obtain the exact wording, as much as a
month may go by before the reporter can furnish an abstract of
what was said, not to mention the added expense.

I have checked with our local court reporters and for
limited purposes.. I do not believe they would object to such
practice if it was permitted under the proposed administrative
rules. I customarily draw the agreement or order and mail my
draft of the same together with a transcript of the tape to the
attorney on the other side so that he can also refresh his memory.
in approving or modifying the instrument in question. It saves a
great deal of time and ensures that items that were discussed and
agreed to, or int.ricacies of a court's order, will not be omitted
through oversight.

Since I will not be able to be at the.bar convention in Houston
this year, I would deeply''appreciate it if the task force would
be requested to make some statement that would permi't tape
recordings in very limited instances so as to facilitate the
speedy preparation of instruments of the above nature. Hoping
that my thoughts will be deemed to be constructive and with
kjip.,de,st personal regards, I am,



. n

person authorized y e ourt who is not less than eighteen years

interested i n the outcome of a suit shall serve any process•^-
9. a^di^Service by registered or certified mail and citation by publication
^^yL.^ ^ may be made by the clerk of the court in wich the case is pending.

^1The order authorizing a person to serve process may be made without

written motion and no fee shall be imposed for issuance of such
order.

3



RULE 107. RETURN OF CITATION

The return of the officer or authorized person executing the

citation shall be endorsed on or attached to the same; it shall

state when the citation was served and the manner of service and be

s^ by the officer officially or by the authorized erson.
T turn by a.n authorized person shall be verified. When the

citation was served by registered or certified mail as .authorized

.by Rule 106, the return by the officer must also contain the return

receipt with the addressee's signature. When the officer has not

served the citation, the return shall show the diligence used by

the officer to execute the same and the cause^of failure to execute

it, and where the defendant is to be found, if he can ascertain.

Where citation is executed by an alternative method as authorized

by Rule 106, proof of service shall be made in the manner ordered by
the court.

No default judgment shall be granted in any cause until the

citation with proof of service as provided by this rule, or as

ordered by the court in the event citation is executed under Rule

106, shall have been on file with the clerk of the court ten days,

exclusive of the day of filing and the day of judgment..



SUPREME COURT OF TEXAS ADVISORY COMMITTEE

AGENDA

September 12-13, 1986

Ni. Report of Ad Hoc Committee composed of

McConnico and Reasoner regarding their

Court and their space requirements

remodeling of the Court building.

Spivey, Morris,

work with the Supreme

during the upcoming

---j2. Report of Judge Linda Thomas regarding the revision of Rules

8 and 10; Ray Hardy's letter regarding disposition of

exhibits and Judge Frank Douthitt's proposal regarding 18a.

3. Discussion of Order of the District Court of Bexar County;-

Rule 165a.

Report of Sam Sparks (El Paso) regarding final form of Rules

103, 106, 107 and 145 and drafting of a rule permitting

ruling on written motions if neither party asks for a

hearing and permitting of telephone hearings if either party

asks for a hearing. Sam Sparks also to report on Doak

Bishop's input regarding Rule 188a.

5. Report of Professor J. Hadley Edgar on Rule 209.

_"V6c Report on Rule changes addressed by the -Standing

Subcommittee on Trial Rules 216-314: Franklin Jones, Jr.

7. Report of David Beck's subcommittee regarding Rules.277 -

295.

^8. Report of the Standing Subcommittee on Post Trial Rules

315-331: Harry Tindall

91. Report and final action.on Rule changes addressed by the

Standing Subcommittee -on Court of Civi1 Appeals Rules

342-472 and Supreme Court Rules 474-515: Professor William

Dorsaneo and Russell McMains

10. Report of the Standing Subcommittee on Justice Court Rules'

523-591: Broadus Spivey

11. Report of the Standing Subcommittee on Special Procedures

Rules 737-813: James Kronzer

12. Discussion of F.R.A.P.-10 proposed by Frank W. Baker



^



Rule 8. Attorney in Charge

On the occasion of the first appearance of a party

through counsel, an attorney in charge for such party shall be

designated in writing'by such party and filed with the court.

Thereafter, until such designation is changed by written notice to the

court and written notice to all other parties in accordance with Rules

21a and 21b, said attorney in charge shall be responsible for the suit

as to such party. If an attorney in charge is not so designated, the

attorney signing the original pleading of the party shall be the

attorney in charge.

All communications from the court or other counsel with

respect to a suit shall be sent to the attorney in charge.



Rule 10. Withdrawal of Counsel.

Withdrawal of an attorney may be effected (a) upon

motion showing good cause and under such condition imposed by the

court; or (b) upon presentation by such attorney of a notice of

substitution designating the name, address, telephone number, and

State Bar.Numbe.r of the substitute attorney, with the signatur.e of the

attorney to be substituted, and an averment that such substitution has

the approval of the client and that such withdrawa.l is not sought for

delay only. The attorney so substituted becomes the attorney in

charge



Rule 18a. Recusal or Disqualification of Judges

(a) At least ten days before the date set for trial or

other hearing in any court other than the Supreme Court, the Court of

Criminal Appeals or the court of appeals, any party may file with the

clerk of the court a motion to recuse the judge before whom the case

is pending.

(b) The motion to r.ecuse shall be verified and must

state with particularity the grounds why the judge before whom the

case is pending should be recused. The grounds for recusal shall be

limited to those set out in Canon 3C, Code of Judicial Conduct, Art.

V: Sec. 11 Texas Constitution, Art. 15 V.A.T.S. or C.C.P. Art. 30.01.



Rule 14b. Retention and Disposition of Exhibits

The clerk of the court in which the exhibits are filed

shall retain and dispose of the same as directed by the Supreme Court.



SUPREME COURT ORDER RELATING TO RETENTION AND DISPOSITION OF EXHIBITS

In compliance with the provisions of Rule 14b, the Supreme Court

hereby directs that exhibits offered or admitted into evidence shall

be retained and disposed of by the clerk of the court in which the

exhibits are filed upon the following basis.

Exhibits offered or admitted into evidence which are of

unmanageable size (such as charts, diagrams and posters) will be

withdrawn immediately upon completion of the trial and reduced

reproductions substituted therefor. Model exhibits (such as machine

parts) will be withdrawn upon completion of trial, unless otherwise

ordere.d by th.e Judge.

In all cases in which judgment has been entered by the clerk for

one hundred and eighty (180) days and either there is no perfection of

appeal as provided by Rule 356 or there is perfection of appeal and

dismissal ordered or final judgment as to all parties has been

rendered and mandate issued, so that the case is no longer pending or

on appeal, the clerk may dispose of all exhibits, unless otherwise

directed by the trial court, by use of the following procedure.

The clerk shall mail the exhibits to the attorney introducing or

offering same. If the attorney cannot be located, the clerk shall

send written notice to the attorney's last available mailing address.

If there is no response requesting the exhibits within thirty (30)

days thereafter, the clerk may dispose of same.



SUZANNE LANCFORD SANFORD

HUGH L. SCOTT. JR.

•

October 29, 1986

Mr. Pat Beard

,Beard & Kultgen

P.O. Box 529

Waco, Texas 76702-2117

Dear Pat:

Enclosed is a letter regarding Rule 685 from David Keltner, that
I received from the COAJ. It is on their agenda and I have

placed it on our November agenda as well.

Very truly yours,

LUTHER H. SOULES III

Chairman

:LHSIII/tat

encl/as



Re: COAJ

3500 Oak Lawn,. Suite 220

Dallas, Texas 75219

Dear John:

January 24, 1986

Enclosed is a copy of a letter from David Keltner regarding

'Rule 685. I would apprciate your looking into this.

Thanks.

Sincerely,

Enclosure



.
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January 13, 1986

Michael T. GallagherQ

7000 Allied BankPlaza

1000 Louisiana

Houston TX 77002

Re: Administration of Justice Committee

Dear Mike:

DIRECT D1AL.817 877-8116

TELEX 203991

A recent case.has demonstrated a possible problem with TEX.R.

CIV.P. 685, "Filing and Docketing" (temporary restraining orders).

In Fort Worth, as in Houston, the normal practice has been to

file the temborary restraining order petition, take an assignment

to the court, and then approach that court about granting the

temporary restraining order. I believe that this practice is com-

mon in almost all multi-court districts. My checks with Fort

<L9orth, Dallas, and San Antonio indicate that they all follow the

same practice, both by local rules and by practice.

However, in reviewing Rule 685, it is obvious that that prac-

tice is contrary to the actual rules. in pertinent part, Rule 6.85

states, "on the grant of a temporary restraining order or an order

fixing time for hearing upon application for a temporary injunc-

tion, the party. to whom the same is granted shall file his peti-

tion therefor,...."

In other words, the Rule states that the temporary restrain-

ing order should be granted first, and then the case filed. The

evils of this practice are obvious. It allows parties who are

seeking temporary restraining orders to forum shop and pick a

judge who is less cautious in granting the orders. Likewise, once

the judge signs the order and the case is filed, the lottery

system may dictate that the case is filedin an^th^r c-c^ur^:
Therefore, a court who did not sign the temporary restraining

order will actually hear the case.C

Yet another evil exists. Suppose that one judge is approached

on a temporary restraining order and refuses to grant it. Instead

of there being a docket entry in the case, the party seeking the

order can simply go to anotiler court and try again. This can lead

to inconsistent results and jealousy among courts.



Page 2

Therefore, I would suggest that the language of the first

sentence of the Rule be changed to read as follows, "Upon the

filing of a petition for a temporary restraining order or an order

fixing time for a hearing on an application for a temporary in-

junction, a party may approach the judge to have either motion

granted. If the judge grants the motion, the order shall be filed

with the clerk of the proper court. If such orders do not pertain

to a pending suit in said court, the cause should be entered on

the docket of the court in its regular order and the name of the

party applying for the writ as plaintiff and the opposite party as

.defendant."

.I must admit that this letter is being dictated rather hasti-

ly, and the language might be improved. However, I will be de-

liahted to do any research you wish to clarify this matter. In

reviewing Rule 685 and its predecessor statute, Articles 4650, I

found that there are no cases actually attacking a temporarv re-

str•aining order for being improperly filed. However, as you well

know, courts have7 routinely held that there are no technicalities

.in this practice in any error in granting temporary restraining

order can be used to overturn the order at the temporary injunc-

tion phase of the trial.

The temporary restraining order and temporary injunction

practice is extremely important to commercial law practitioners

and even more imtiortant to domestic law practitioners. As a re-

sult, I have discussed this rule with some local people, and they

agree that the change would be in order. Again, let me know if I

can be of assistance in further researching this.

Sincerely yours,

David E. Keltner

mer



August 22, 1986

Mr. Luther H. Soules III

Soules & Reed

800 Milam Building

East Travis at Soledad

San Antonio, Texas 78205

Dear Luther:

I received a letter from you today notifying me that the Supreme

Court Advisory Committee had rejected my proposal to a.^.end Rule 621a,

which was contained in my letter of October 14, 1985, to Mike

Gallagher. That proposal was merely a housekeeping change that

reference to "Article 3773, V.A.T.S." be deleted and "section 34.001

of the Texas Civil Practice and Remedies Code" be substituted

therefor.

The portion of the transcript you included in your letter,

however, refers not to my proposal, rather to a proposal by a John

Pace for substantive changes in Rule 621a. Mr. Pace's proposal had

already been rejected by my committee (Administration of Justice) at

our meeting September 14, 1985. (Ironically, Mike had assigned the

Pace proposal to me and Tom Phillips and the Committee unanimously

adopted our recommendation to reject Pace's proposal.)

In any event, please be aware that Rule 621a needs to be

corrected, as discussed above.

/ i
, Jeremy C. Wicker

Professor of.Law

JCW/nt



October 14, 1985

Ae: Administration of Justice

•

Er.c?csed Gz.-.. _-v JroosGd amendments to Rules 18a, 30, 72, 87, 111, 112,

113, 161, 163,182a, 188, 239a; 36C, 363, 385a, 447, 469, 483, 496, 499a,

621a, 65,', 6:6, '-;:, 746, 772, 806, 807, 808, 810 and 811. Also enclosed are

succest=_d er.end_-ents to several Supreme Court orders that accomaany two other

rules.

Ple+se add ::.es= F'..rcpcsed ar=ndments to the agenda of the December meeting.

I arx pre=ared :c re=ort on these proposals at that meeting.

3 Jeremy C. W^.cker

Professor of Law

.



Rule 499a. Direct Appeals

In the first paragraph, delete "Article 1738a" and substitute:

section 22.001(c) of the Texas Government Code

Rule 621a. Discovery in Aid of Enforcement of Judcrent

Delete "Article 3773, V.A.T.S." and substitute;.

=_ect_cn 34.001 of the Texas Civil Practice and Remedies Code

_

Cele::= "s^_`divis=on 3 of Article 4076 or tne xevlsed Civil Statutes of

s•':s:ct_ie:: 3 of section 63.001.of the Texas Civil Practice and

=enedies Code



B. Briefs and Argument in the Courts of Appeals.

Rule 74. Requisites of Briefs; Briefs shall be brief. Briefs

shall be filed with the Clerk of the Court of

Appeals. They shall be addressed to "The Court of

Appeals" of the correct Supreme Judicial District. In

civil cases the parties shall be designated as "Appel-

lant" and "Appellee", and in criminal cases as

"Appellant" and "State";

(a) Names of All Parties. A complete list of the names of

all parties shall be listed at the beginning of the

appellant's brief, so the members of the court may at

once determine whether they are disqualified to serve

or should recuse themselves-from participating in the

decision of the case.

(b) Table of Contents and Index of Authorities. The brief

shall contain at the front thereof a table.of contents

with page references where the discussion of each

point relied upon may be found and also an'index of

authorities alphabetically arranged, together with

reference to the pages of the brief where the same are

cited. The subject matter of each point or group of

points shall be indicated in the table of contents.

(c) Preliminary Statement. The brief should contain a

brief general statement of the nature of the cause or

offense, i.e., whether it is suit for damages on a

note, or a prosecution for murder, and the result in



the court. Such statement should seldom exceed one-

half page. The details should be reserved and stated

in connection with the points to which they are

pertinent.

(d) Points of Error. A statement of the points upon which

an appeal is predicated shall be stated in short form

without argument and be separately numbered. In

parentheses after each point, reference shall be made

to the page of the record where the matter complained

of is to be found. A point is sufficient if it

directs the attention of the appellate court to the

error about which complaint is made. In civil cases,

complaints that the evidence'is legally or factually

insufficient to support a particular issue or finding,

and challenges directed against any conclusions of law

of the trial court based upon such issues or findings,

may be combined under a single point of error raising

both contentions if the record references and the

argument under the point sufficiently direct the

court's attention to the nature of the complaint made

regarding each such issue or finding or legal conclu-

sion based thereon. Complaints made as to several

issues or findings relating to one ground of recovery

or defense may be combined in one point, if separate

record references are made.

(e) Brief of Appellee. The brief of the appellee shall

reply to the points relied upon by the appellant in



due order when practicable; and in civil cases, if the

appellee desires to complain of any ruling or action

of the trial court, his brief in regard to such

matters shall follow substantially the form of the

brief for appellant.

(f) Argument. A brief of the argument shall present

separately or grouped the points relied upon for

reversal. The argument shall include: (1) a fair,

condensed statement of the facts pertinent to such

points, with reference to the pages in the record

where the same may be found; and (2) such discussion

(g)

of the facts and the authorities relied upon as may be

requisite to maintain the point at issue. If com-

plaint is made of any part of the charge given or

refused, such part of the charge shall be set out in

full. If complaint is made of the improper admission

or rejection of evidence, the substance of such evi-

dence so admitted or rejected shall be set out with

references to the pages of the record where the same

may be found. Repetition or prolixity of statement or

argument must be avoided. Any statement made by

appellant in his original brief as to the facts or the

record may be accepted by the court as correct unless

challenged by the opposing party.

Prayer for Relief. The nature of the relief sought

should be clearly stated.



(h) Length of Briefs. Except by permission of the court,

or as specified by local rule of the court of appeals,

principal briefs shall not exceed 50 pages, and reply

briefs shall not exceed 25 pages, exclusive of pages

containing the table of contents, index of authorities

and any addendum containing statutes, rules, regula-

tions, etc. A court of appeals may direct that a

party file a brief, or another brief, in a particular

case. If any brief is unnecessarily lengthy or not

prepared in conformity with these rules, the court may

require same to be redrawn.

(i) Number of Copies. Each party shall file six copies of

his brief in the court of appeals in which the case is

pending. Any court of appeals may by rule authorize

the filing therein of fewer or more copies of briefs.

(j) Briefs Typewritten or Printed. The brief of either

party may be typewritten, or printed. If typewritten,

it must be double spaced.

(k) Appellant's Filing Date. Appellant shall file his

brief within thirty days after the filing of the

transcript and statement of facts, if any, except that

in accelerated appeals and habeas corpus appeals

appellant shall file his brief within the time

prescribed by Rule 42 or Rule 44.

(1) Failure of Appellant to File Brief.

(1) Civil Cases. In civil cases, when the

appellant has failed to file his brief in

-a- ^ a



the time prescribed, the appellate court

may dismiss the appeal for want of prose-

cution, unless reasonable explanation is

shown for such failure and that appellee

has not suffered material injury thereby.

The court may, however, decline to dismiss

the appeal, whereupon it shall give such

direction to the cause as it may deem

proper.

(2) Criminal Cases. In criminal cases, appel-

lant's failure to file a brief in the time

prescribed shall not authorize dismissal of

the appeal or, except as herein provided,

consideration of"the appeal without

briefs. When the appellant's brief has not

been filed within such time, the clerk of

the appellate court shall notify counsel

for the parties and the trial judge that

appellant's brief has not been filed. If

no satisfactory response is received within

ten days, the appellate court shall order

the trial judge to immediately conduct a

hearing to determine whether the appellant

desires to prosecute his appeal, whether

the appellant is indigent, or if not

indigent, whether retained counsel has

abandoned the appeal, and to make appro-



priate findings and recommendations. For

this purpose the trial judge shall conduct

such hearings as may be necessary, make

appropriate findings and recommendations,

and prepare a record of the proceedings.

If the appellant is indigent, the judge

shall take such measures as may be neces-

sary to assure effective representation of

counsel, which may include the appointment

of new counsel. The record so made, in-

cluding any orders and findings of the

trial judge, shall be sent to the appellate

court, which may take appropriate action to

insure that the appellant's rights are

protected, including contempt proceedings

against counsel. If the trial judge finds

that the appellant no longer desires to

prosecute the appeal, or that he is not

indigent but has failed to make'necessary

arrangements for filing a brief, the appel-

late court may consider the appeal without

briefs, as justice may require.

(m) Appellee's Filing Dates. Appellee shall file his

brief within twenty-five days after the filing of

appellant's brief. In civil cases, when appellant has

failed to file his brief as provided in this rule, the

appellee may, prior to the call of the case, file his



brief, which the court may in its discretion regard as

a correct presentation of the case, and upon which it

may, in its discretion, affirm the judgment of the

court below without examining the record.

(n) Modifications of Filing Time. Upon written motion

showing a reasonable explanation of the need for more

time, the court may grant either or both parties

further time for filing their respective briefs, and

may extend the time for submission of the case. The

court may also shorten the time for filing briefs and

the.submission of the cause in case of emergency, when

in its opinion the needs of justice require it.

(o) Amendment or Supplementation. Briefs may be amended

or supplemented at any time'when justice requires upon

such reasonable terms as the court may prescribe, and

if the court shall strike or refuse to consider any

part of a brief, the court shall on reasonable terms

allow the same to be amended or supplemented.

(p) Briefing Rules to be Construed Liberally. *The purpose

of briefs being to acquaint the court with the points

relied upon, the manner in which they arose, together

with such argument of facts and law as will enable the

court to decide the same, a substantial compliance

with these rules will suffice in the interest of

justice; but for a flagrant violation of this rule the

court may require the case to be rebriefed.



COMMENT: This proposed rule is based largely on Tex. R.

Civ. P. 414 and former rule 418. Paragraph (e) is, however,
taken from Tex. R. Civ. P. 420. The last sentence of para-

graph (f). is taken from Tex. R. Civ. P. 419. Paragraph (p)

is taken from Tex. R. Civ. P. 422. Textual modifications

have been made throughout for clarity and simplification.

Proposed paragraph (1) deals with the same problem as CCP
Art. 44.33(b).



Section Six. Judgments, Opinions and Rehearing.

A. Judgment

Rule 80. Judgment of Court of Appeals.

(a) Time. When a case has been submitted, the court of

appeals shall render its judgment promptly.

(b) Types of Judgment. The court of appeals may: (1)

affirm the judgment of the court below, (2) modify the

judgment of the court below by correcting or reforming

it, (3) reverse the judgment of the court below and

dismiss the case or render the judgment or decree that

the court below should have rendered, or (4) reverse

the judgment of the court below and remand the case

for further proceedings.

(c) Final Judgment. The final judgment of a court of

appeals shall contain a ruling on every point of error

before the court.

je}_Ld) Other Orders. In addition, the court of appeals may

make any other appropriate order, as the law and the

nature of the case may require.

{d}^_ Presumptions in Criminal Cases. The court of appeals

shall presume that the venue was proved in the court

below; that the jury was properly impaneled and sworn;

that the defendant was arraigned; that he pleaded to

the indictment or other charging instrument; that the

court's charge was certified by the judge and filed by



the clerk before it was read to the jury, unless such

matters were made an issue in the court below, or it

otherwise affirmatively appears to the contrary from

the record.

COMMENT: The sources of this proposed Rule are Tex. R. Civ.

P. 433, and CCP Art. 44.24(a) and (b).



B. Opinions

Rule 90. Opinions, Publication and Citation.

practicable but which shall address every issue which

would be dispositive of the appeal (or) raised and

necessary to.final disposition of the appeal. Where

the issues are clearly settled, the court shall write

a brief memorandum opinion which should not be pub-

lished.

(b) Signing of Opinions. A majority of the justices

participating in the decision of the case shall

determine whether the opinion shall be signed by a

justice or issued per curiam. The names of the

justices participating in the decision shall be noted

on all written opinions or orders handed down by a

panel.

(c) Standards for Publication. An opinion by a court of

appeals shall be published only if, in the judgment of

a majority of the justices participating in the

decision, it is one that (1) establishes a new rule of

law, alters or modifies an existing rule, or applies

an existing rule to a novel fact situation likely to



recur in future cases; (2) involves a legal issue of

continuing public interest; (3) criticizes existing

law; or (4) resolves an apparent conflict of

authority.

(d) Concurring and Dissenting Opinions. Any justice may

file an opinion concurring in.or dissenting from the

decision of the court of appeals. A concurring or

dissenting opinion may be published if, in the judg-

ment of its author, it meets one of the criteria

established in paragraph (c), but in such event the

majority opinion shall be published as well.

(e) Determination to Publish. A majority of the justices

participating in the decision of a case shall deter-

mine, prior to the time it is issued, whether an

opinion meets the criteria for publishing, and if it

does not meet the criteria for publication, the

opinion shall be distributed only to the persons

specified in Rule 91, but a copy may be furnished to

any interested person. On each opinion a notation

shall be made to "publish" or "do not publish."

(f) Rehearing. If a rehearing is granted, no opinion

shall be published until after the decision on

rehearing is issued.

(g) Action of Court En Banc. The court en banc may modify

or overrule a panel's decision with regard to the

signing or publication of the panel's opinion or

opinions in a particular case. A majority of justices



shall determine whether written opinions handed down

by the court en banc shall be signed by a justice or

issued per curiam, and whether they shall be

published.

(h) Order of the Supreme Court. Upon the grant or refusal

of an application for writ of.error, whether by out-

right refusal or by refusal no reversible error, an

opinion previously unpublished shall forthwith be

released for publication, if the Supreme Court so

orders.

(i) Unpublished Opinions.. Unpublished opinions shall not

be cited as authority by counsel or by a court.

COMMENT: The sources of this proposed rule are Tex. R. Civ.

P. 452 and Criminal Appellate Rule 207(a). (a) This change

is suggested by the Supreme Court. The purpose is to

require the court of appeals to address all pertinent issues

rather than decide the case on one or more dispositive

issues and disregard the other-pertinent issues. This quite

often results in a reversal and remand by the Supreme Court

causing unnecessary delay in disposition of the cause along

with an unnecessary second consideration of the cause by the

court of appeals.
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Rule 131. Requisites of Applications. The application for writ

of error shall be addressed to "The Supreme Court of

Texas," and shall state the name of the party or

parties applying for the writ. The parties shall be

designated as "Petitioner" and "Respondent." Applica-

tions for writs of error shall be as brief as

possible. The respondent should file a brief in

response. The application shall contain the fol-

lowing:

(a) Names of All Parties. A complete list of the names of

all parties shall be listed on the first page of the

application, so the members of the court may at once

determine whether they are disqualified to serve or

should recuse themselves from participation in the

decision of the case.

(b) Table of Contents and Index of Authorities. The

application shall contain at the front thereof a table

of contents with page references where the discussion

of each point relied upon may be found and also an

index of authorities alphabetically arranged, together

with reference to the pages of the application where

the same are cited. The subject matter of each point

or group of points shall be indicated in the table of

contents.

(c) Statement of the Case. The application should contain

a brief general statement of the nature of the suit,

-- for instance, whether it is a suit for damages, on



a note, or in trespass to try title, and that the

statement as contained in the opinion of the court of

appeals is correct, except in the particulars pointed

out. Example: "This is a suit for damages in excess

of $1000.00 for personal injuries growing out of an

automobile collision. The opinion of the court of

appeals correctly states the nature and results of the

suit, except in the following particulars: (If

any.)" Such statement should seldom exceed one-half

page. The details of the case should be reserved to

be.stated in connection with the points to which they

are pertinent.

(d) Statement of Jurisdiction. Except in those cases in

which the jurisdiction of the court depends on a

conflict of decisions under subsection (a)(2) of

section 22.001 of the Government Code, the petition

should merely state that the Supreme Court has juris-

diction under a particular subsection of section

22.001 of the Government Code. Example: "The Supreme

Court has jurisdiction of this suit under subsection

(a)(6) of section 22.001 of the Government Code."

When jurisdiction of the Supreme Court depends on a

conflict of decisions, the conflict on the question of

law should be clearly and plainly stated.

(e) Points of Error. A statement of the points upon which

the application is predicated shall be stated in short

form without argument and be separately numbered. In



parentheses after each point, reference shall be made

to the page of the record where the matter complained

of is to be found. Whether the matter complained of

originated in the trial court or in the court of

appeals, it shall be assigned as error in the motion

for rehearing in the court of appeals. Points will be

sufficient if they direct the attention of the court

to the error relied upon. Complaints about several

issues or findings relating to one element of recovery

or defense may be combined in one point, if separate

record references are made.

(f) Brief of the Argument. The brief of the argument may

present separately, or grouped if germane, the points

of error relied upon for reversal, the argument to

include such pertinent statements from the recordas

may be requisite, together with page references and

such discussion of the authorities as is deemed

necessary to make clear the points of error complained

of. The opinion of the court of appeals will be

considered with the application, and statements

therein, if accepted by counsel as correct, need not

be repeated.

(g) Prayer for Relief. Ths nature of the relief sought by

the application should be clearly stated.

(h) Amendment. The application or brief in support

thereof may be amended at any time when justice

requires upon such reasonable terms as the court may

prescribe.



(i) Length of Application. Except by permission of the

court, an application and any brief in support thereof

shall not exceed a total of 50 pages in length,

exclusive of pages containing the table of contents,

index of authorities and any addendum containing

statutes, rules, regulations,, etc.

f4}_U) Court May Require Application Redrawn. If any brief

or application for writ of error is unnecessarily

lengthy or not prepared in conformity with these

rules, the Supreme Court may require same to be

redrawn.

COMMENT: This proposed rule is Tex. R. C-iv. P. 469 as to

paragraphs (a) through (g) and paragraph (j). Paragraph (h)
is taken from Tex. R. Civ. P. 481. Some minor textual

changes have been made. See, e.g., subparagraph (b).
Paragraph (i) is new.



Rule 136. Briefs of Respondents and Others.

(a) Time and Place of Filing. Briefs in response to the

application for writ of error shall be filed with the

Clerk of the Supreme Court within fifteen days after

the filing of the application for writ of error in the

Supreme Court unless additional time is granted.

(b) Form. Briefs of the respondent or other party shall

comply with the provisions of the rules prescribed for

an application for writ of error and particularly with

the provisions of Rule 131(b), (c), (e) , (f), (g), and

(h).

(c) Objections to Jurisdiction. If the petitioner fails

to assert valid grounds for jurisdiction by the

Supreme Court, the respondent shall state in the brief

the reasons that the Supreme Court has no jurisdic-

tion.

(d) Reply and Cross-Points. Respondent shall confine his

brief to reply points that answer the points in the

application for writ of error or that provide inde-

pendent grounds for affirmance and to such cross-

points that respondent has preserved and that estab-

lish respondent's rights.

(e) Length of Briefs. Except by permission of the court,

a brief in response to the application., a brief of an

amicus curiae as provided in Rule 20 and any other

principal brief shall not exceed 50 pages in length,

exclusive of pages containing the table of contents,



index of authoritie and any addendum containing

statutes, rules, regulations, etc.

-fe}LQ_ Reliance on Prior Brief. If respondent relies upon

his brief in the court of appeals, respondent shall

file with the Clerk of the Supreme Court twelve

legible copies of such brief.

Jft_(2L Amendment. The brief in response may be amended at

any time when justice requires upon such reasonable

notice as the court may prescribe.

COMMENT: Paragraphs (a-d) and (f) of this proposed rule are

Tex. R. Giv. P. 496. Subtitles have'been added. Paragraph
(e) is new. Paragraph (g) is based on Tex. R. Civ. P. 481
(first sentence).

184



Professor Pat Hazel

UT School of Law

727 East 26th Street

Austin, Texas 78705

September 2, 1986

Mr. Luther H. Soules, III

800 Milam Building

San Antonio, Texas 78205

Re: Proposed Changes In Rule 169,

Texas Rules of Civil Procedure

Gentlemen:

I am writing to you as Chairs of the Administration of Justice

Committee and the Supreme Court Advisory Committee regarding

Proposed Changes In Rule 169, Texas Rules of Civil Procedure.

`Paragraph 2 of Rule 169 provides that "the court may permit

withdrawal or amendment when the presentation of the merits of the

action will be subserved thereby and the party who obtained the

admission fails to satisfy the court that withdrawal or amendment

will prejudice him in maintaining his action or defense on the

merits.!'

It appears to me that this improperly places the burden upon the

party who obtained the admission to show prejudice. All of the

<.recent amendments to the rules se-z^m to place the burden on the

party who seeks to avoid, modify or defeat the specific provisions

of the rules. For example, if a party seeks to disclose additional

witnesses within thirty days of trial, that party must show good

cause and it is not incumbent on the opposing party to show

surprise or prejudice. See, Yeldell vs. Holiday Hills Retirement

and Nursing Center, 701 S.W. 2d 243 (Tex. 1985); Rule 215,

Paragraph 5, T.R.C.P.; Kilgarlin, "What To Do With The

Unidentified Expert?" Texas Bar Journal 1192 (November 1985).



Professor Pat Hazel

Mr. Luther H. Soules, III

Page Two (2)

September 2, 1986

I would propose that Rule 169, Paragraph 2 be amended to provide

that a party seeking to withdraw or amend admissions must show

that the opposing party will not be prejudiced by such, that the

merits of the action will subserved and that good cause for

withdrawal or amendment exists.

Sincerely,

TMS:blk



7131749.1422

TO: Luther H. Soules, III,.Chairman

Supreme Court Advisory Committee

All members, Supreme Court Advisory Committee

Justice James P. Wallace, Rules PJiember,

Supreme Court of Texas

FROM: Evidence Rules Subcommittee

Newell H. Blakely, Chairman

r

RE: REPORT ON QUESTION OF POSSIBLE TRANSFER OF RULES 176

THROUGH 185, TEXAS RULES OF CIVIL PROCEDURE, TO THE

RULES OF EVIDENCE

DATE: September 3, 1986

f

At the March 7-8, 1986 meeting of the Adv.i.sory Committee, it

was requested that the Evidence Subcommittee consider whether

Rules of Civil Procedure 176 through 185 should be repealed and

incorporated in the Rules of Evidence.

At the March 7-8, 1986 meeting of the Advisory Committee,

the Committee itself decided to recommend to the Court the repeal

of Rule 184, Determination of Law of Other States, and of Rule

184a, Determination of the Laws of Foreign Countries, because

those two rules already appear as Ru.les 202 and 203 in the Texas

Rules of Evidence. It is assumed that respecting those two rules

no action by the Evidence Subcommittee is called for.

With respect to the remaining rules under consideration by

the Evidence Subcommittee, the Subcommi,ttee recommends that no

change be made. This attitude seems to stem largely from the

belief that attorneys using these rules are accustomed to finding

them in the Rules of Procedure, that if we leave things where

they are now, it takes away all arguments based on the

significance of change, and finally that there is no need for

change.



The Subcommittee voted on the following propositions:

(a) That 176, 177, 177a, 178, 179 and 180 are purely

procedural and should be left in the Rules of Civil

Procedure. Vote result: 5 for status quo; 0 for

change; 1 abstention; 1 not yet voting.

(b) That 185 involves sufficiency of evidence and pleading;

that the Rules of Evidence deal with admissibility and

have, by and large, avoided matters of sufficiency and

pleading; that 185 be left in the Rules of Procedure.

Vote result: 5 for status quo; 0 for change; 1

abstention; 1 not yet voting.

(c) That 181 and 18:2 can either be left alone or put into

the Rules of Evidence. If the latter, a possibility

would be to set them up as 610(d) and add to the title

of 610 "Adverse Parties." Vote result: 4 for status

quo; 1 for change; 1 abstention; 1 not yet voting.

(d) That 182a could be left alone or could be made the last

sentence in.Rules of Evidence 601(b).

Vote result: 4 for st.atus quo; 1 for change; 1

abstention; .1 not yet vot.ing.

(e) That 183 could be left alone or could be made the first

sentence of Rules of Evidence 604.

Vote result: 4 for status quo; 1 for change; 1

abstention; 1 not yet voting.

NB: Tom Ragland suggests that the Court recommend to publishers

that they employ cross-referencing between the Procedure

rules and the Evidence rules.



5005



.


