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REGARDING RULES 474 - 515 


RUSSELL 
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& 8, 1986 




SUPREME COURT OF TEXAS ADVISORY COMMITTEE 


AGENDA FOR STANDING SUBCO~~ITTEE ON RULES 474-515 


Russell McMains, Chairman 


Meeting of March 7 and 8, 1986 


Reguests not acldresse.?~ __tn_ P9~~mber mee!~!l.9': 

a. Rule 492 submitted by Professor Jeremy Wicker. 

b. Rule 496 submitted by Professor Jeremy Wicker. 

c. Rule 499a submitted by Judge Robert Calvert. 

New requests to p~_ .a.d9E~~sed in 1'12ESP_ ~.e~_t.i.!l5P 

d.. Rules 483 r 496 r 499a by Professor Jeremy Wicker. 



LAW OFFICES 

SOULES, CLIFFE B R.EED 

800 MILA'.i BUILDING. EAST TRAVIS AT SOLEDAD 

SAN ANTONIO. TEXAS 78205 

STEPHANIE A BELBER (512) 224-9144 BINZ BUILDING, SIATH FLOOR 
lAMES R. CUFFE 1001 TEXAS AT MA:S 
ROBERT E. ETUNGER HOUSTON. TEXAS 77002 
ROBERT D. REED (713) 224-6122 
SUSAN D. R.EED 
SUZANNE LANGFORD SANFORD January 9, 1986 1605 Sf\iEJ-.'TH STREET 
HUGH L SCOTT. IR. BAY CITY, TEXAS 77414 
SUSAN C. SHANK (409) 245-1122 
LUTHER H. SOULES III 

WlLLlAM A BRM'T. P. C
1605 SEVENTH STREET 
BAY CiTY, TEXAS 77414

Mr. Russell McMains (409) 245'1122 

Edwards, McMains &: Constant 
P.O. Drawer 480 

Corpus Christi, Texas 78403 


Dear 	Rusty: 

Enclosed are proposed changes to Rules 483, 496, and 499a 
submi tted by Jeremy Wicker. Please draft, in proper form for 
Committee consideration appropriate Rules changes for submission 
to the Committee and circulate them among your Standing 
Subcommi ttee members to secure their comments. 

I need your proposed Rules changes by February 15, 1986, to 
circulate to the entire Advisory Committee. 

As always, thank you for your keen attention to the business 
of the Advisory Commi ttee. 

Very truly yours, 
\ 

./'-:-~\'-;>/-< " 
/' \.-/ /'

/ /:k~',--_ -'~'*"""'" /l ~ 

LutherH. Soules III 

LHSIII:tk 

Enclosures 


cc: 	 Honorable James P. Wallace, 

Justice S':1preme Court of Texas
I 



Texas Tech University 
School of law 


Lubbock. Texas 79409-0004/(806) 742·3791 faculty 742·3785 


October 14, 1985 

y~. ~ictael T. Galla~her, ~sq. 

:isher, Go.llo.gtsr, ?e~ri~ & Lewis 
70th Flcc~ 

lOCO 	 Lct;isia"a 

Fe: 	 A~~inistration of Justice 
Co~ittee, State Bar of 7exas 

.... ;:::1.-,... 	 \4'" _ .. __ G._ 	 .•L<::;. 

Er.clc:sed a== ::-..•. ?r-opossd o..r.:encirne:1ts to Rules 180., 30, 72, 57, Ill, 112, 
113, 16:', 163, :~:a, 1320., 188, 239a, 36C, 363, 3850., ~47, 469, 483, 496, 499a, 
6210., 657, 696, -~:, 746, 772, 806, 807, 808, 810 ahd 811. ~lso enclosed are 
suc;:;ested ar.er.-::.e::-:::s ;:0 sev,:r-a1 Suprerr.e COUr't:. oreers that:. o.ccOI:r?ar:y two other 
n.les. 

~~e ~!s: =a:_=::y of :~ase pr-cposee changes are necessitated ~y the recent 
e::o.ctme::: c: :'ft'-=: :-.e""· coces -- t:,e ~exo.s C-over-nment Cede ar:.d t.ne ':exas Civil 
?rac:tice anc. ~e=e~~es Code. ':he affected r-ules expressly refer te civil 
S':a':l.ltes :.......0.;: :-.a·;e teen :::-e;:ealed & superseded by these codes. The o::.11er 
;ropcsed a::1e:-.~=:-.:s atte.r.:;:: o::lj" 1:0 cure e.rro.rs; or=-;::n-feE;',::::-:::S-i!: :.....e eXIsting 
:-ules. 

Ple~se add ~~a5~ Frc:?Cs~d ar..endments to the agenda cf ~te Decenber meeting • 
... ao pre:::a=ed :~ re:::or-:: en ~"ese .:;;=oposals at tho.::. meetin<;. 

F.espectful':'y, 

..----J A'"'"-;:,,C>--- C. (' _/./. /./1./
// /~I (''-'7~ 
~ 	Jeremy C. Wicker 

Professor of La~ 

c,.." 	 ~s. ;::·..elyr. ... ;,sent 
~r. :u±er _.. Sct:les, II! 

Jt:s~ice Ja=es :. Wallace 

"An Equill Opportunity!Affirmalive Action Inslitution" 
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Rule Filing Pleadings: Copy Delivered to All Parties or Attorneys 

"'-nenever any party files, or asks leave to file any pleacing, 

plea, cr motion of any character which is not by law or by ~~ese rules 

re~ired ':.0 be served upon the adverse party, he shall at the same 

ti.t::.e either deliver or mail to the adverse oarty [a~i-~e~~~e~j or his 

[~~~~~~ atto~ey[sl of recorc a copy of such pleading, plea or motion. 

7te attorr.ey or authorized representative of such attorney, shall 

ce!""::':y to 1:.he court on the filed pleacing in .....-ri tinq o,'er his 

pe!"sor.al signature, ~~at he has complied with the provisions of this 

rule. == ~~ere is more than one adverse party and ~e adverse parties 

are rep!"ese~1:.ec by differen1:. attorneys, one copy of such pleading 

sna~~ =~ delivered or nailed to each attorney represeGting the adverse 

pa!"":ies, - .. - "" :i:-::; 0: =.-to:::r:evs associ", teo in the case shall count as 

c:-~e.. ~~::-: ::-cre ~hc.n £c:.:= cc;ies cf any :;:1.eacing, P:<2c, or motier;. shall 

be r:\ore 

th2..!; fc:;.!."' ~d\"erse par'Lies, four copies cf such pleading shall be 

ce.::osi- ·"i;:!;. the cled: of court, and tJ:e party filing theo, or asking 

!ea;:e :0 file t....~er:l, shall inform all ac::erse parties or their 

attor::eys cf record that. such copies have been ceposited witr. the 

~c09ieS s~all be delivered ~! .. the cle=k to ~~e first four 

a~~lica"-ts entit.led th€!"eto, and in such case r.o copies shall be 

~e~irec ~~ be ~ailed or deliverec t.o ~~e adverse parties or their 

attcrneys ";:;y tl:e attorney thus iilir.g tl:e pleading, After a copy of a 
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pleading is furnished to an attorney, he cannot require another copy 

of ~~e s~e pleading to be furnished to him. 

Cc~~nt: The proposed amendment restores the ~le to the pre-1984 version. 

:::e curr!::::-.:: ',;ersic!': is illogical in that it requires service of a pleading or 

:-::)Licr: C:-. all ;:arties only if it is not required by law or the rules to be 

s!:: r.'ec c:: -:i:e a::verse ;:arty. If a particular pleading or motion is required by 

::--;.:les tc be served on the adverse party, then under the terms of Rule 

te served cn the nonadverse parties. It would seen t."at 

:-.c::ac·,e:::se ::ar-:ies \.·ould have at least as much interest if not more -- in a 

;: lea:'::':-.c; c!': ::c-:':'c:: ex?ress ly required by law or rule LO be served on the adverse 

;a:--:y, c.;;: _ :;::lea·:'i.::g 0:: r.::otion that i.s r.ot reqt:i::ee -::0 be served on an adverse 

current versicr: c: ::~e ~le is alsc -:roublesome in ~~at 

?rcce~ura: ce-:ai:s c: service cnly as regards aevers€: rarties .. 
~-----=~~--=-~ 
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· , 

Rule 165a. Dismissal for Want of Prosecution 

3. C~ulative Remedies. • • • The same reinstatement procedure 

a~d ~~etable are [is] applicable to all dismissals fo~ want of 

Frcsec~~ic~ including cases which are dismissed pursuar.t to L~e 

co~~t'S :~nere~t power, whether or not a motion ~o dismiss has been 

filE:~ .. 
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Rule 182a. Court Shall Instruct Jury on Effect of Article 3716 

In t.l:e cat:;::ion of the rule, delete "Article 3716" and substitute: 

Evide~ce ~ule 601(b} 

Co::a::en-:: ..;rticle 3716 ..·.as repealed, effective Septernbe:: 1, 19£3. The 

cap;::ic .. c: ~e ~~le is ~enced to conform to Evidence Rule EOI(b}. 
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Rule 239a. Notice of Default Judgment 

At O~ ~~eciately prior to the time an interlocutory or final 

default juc~ent is rendered, the party taking the same or his 

atterney shall certify to the clerk in ~~iting the last know~ nailing 

address 0: ::..'e party against whom the judgment is tal.::en, which 

cer~i:i=ate shall be filed among the papers in the cause. Immediately 

upor. t:.e s:~in~ 0: ~,e judgment, the clerk shall nai: by first-class 

mail :e-~e~-ee~~J notice thereof to the party agains~ whom w,e 

:ucq=e~t .as ~endered at the address shown in the ce~ti:icate, and 

r.c~e ~e :act 0: such ~ailing on the docket. The notice shall state 

t~e ~'~e~ a:.d style c: the case, the court in which ::..~e case is 

~e ~a=es of the parties in whose favo~ and against whem the 

- ~~E ~e~cered, and ~~e date of the signing 0: ~~e jucqMent. 

l~e±:~~~-!~-~~~~~~-~~~~-~~e-e~e~~~~e~~-e~-~~~~-~~~e-~~~~:-~e~-=~~e~~ 

Cocwec.t: :~e ?~oposed amendment conforms the rule to the :984 amen~~e~t te 

~ule 3C6a, .~ic~ ~e~ires notice by first-class mail. The last sentence of the 

rule is deleted -::0 conform to the 1984 amendment to F.ule 306a, which provides 

:o~ up to a r.ir:ety-day extension of the date on which the time period for 

F€rfectir.g c:. appeal ~egins to run, if the appellant proves he has failed to 
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Rule 360. Appeal by Writ of Error to Court of Appeals 

S. Cost bond or Subs~itute. At the time of filing the. 

peticicn, or within six mon~hs provided by section 4, the appellant 

shall file with the clerk an a~peal bond, cash deposit in lieu of 

;:et:.. -:':"00 .::. .:: ~c:,.c. or cash depos':":. i:,. lieu 0_ bond cr affidavic of 

CO~~5~~: ~te'F~oposec amen~e~~ deletes the reference to a notice of 

a~Feal, which tae ~e7er been re~~ired in an a~~eal by writ of error prior to the 

:38~ amen~en~s :'0 the rules. Easec O~ ~e last sentence of the comment to the 

1964 amer.~ent cf Rule 360, paragraph 8 was intended to sta~e the provisions of 

~~e ~ast sencence of Rule 363 in a shortened and modernized form, but with no 

c~ar.~e i~ subs~ance. The proposed ~,endnenc also deletes the re~erence to a 

~c~ice c: ap~eal in ~aragraph S. See also th~ ccmmenc co the proposed amendment 

<:0 :cule 30. 
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Rule 363. Appeal [e~-W~~~-e~-E~~e~J Perfected 

~nen a bond is required by law, the appeal is perfected when the 

bond, cash deposit or affidavit ~~ lieu thereof has been filed or 

cade, or if affidavit is contested, when the contest is overruled. 

~~en a bo~d for costs on appeal is not required by law, the appeal is 

F~rtected when notice of appeal is made under the provisions of Rule 

356 (c) • 

e w ........ ..,..:la_-_...... -- -... - i 

Cc=-=e~~: ~~e 1984 a~en~,er-t to ~ule 3EC aL~empted tc t~2~s:er :he 

3~C~ 7~e 9~cFosed amen~ent celetes the las~ sentence 0: P.~le 363, si~ce tha~ 

subject ~atter is covered in Rule 360. See also ~he co~ment ~o the proposed 

a=e~Gnenc to Rule 360. 
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Rule 447. Execution on Failure to Pay Costs 

Dele::e "Rule 506" and substitute: 

Rule 507 

Cc=:er:.::: ?de sec ''''as repealed ef:ective April 1, 1984, and its subject 
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Rule 496. Briefs of Respondents and Others 

Briefs of the respondent or other party shall comply with the 

provisions of the rules prescribed for an application for writ of 

error and particularly with the provisions of Rule 469 (4i4] (b), (c) I 

(e), (f) I (g) I and (h) fT--f~t-e!'\e--fl'\t!. 

Co~en~; The pro~~sed amendoent deletes the erroneous reference to Rule 

~14 (re~~isites cf briefs in the court of appeals) and subs~itu~es Rule 469 

(re~~isi~es of application for writ of error to the Supreoe Court); also, the 

:-eierences ::0 su::dh-isions (j) and (n) are deleted. 

- 9 



-------

-------

Supreme Court Order Relating to preparation of Transcript (following Rule 376a) 

(g) 

The Clerk shall deliver the transcript to the appropriate Court 

of .:;ppeals. 

(h) ~~e followi~c indc~sement shall be mace by ~~e Clerk on 

ce~::ica~es for aff:~ance on notice under Rule 387(a): 

"Applied for by P.S. on the day of I A.D. 

19 	 I a:-:c ce 1:'':ereci 1:0 ? S. on the day 0:: 

I .;.D. 19 .. and shall sign his r,ame officially 

ths!"eto .. 

Cc=::ent: Si:-.C9 	 t::e clerk 0: the trial ccurt delivers the transcript_._- .--

directly ::0 ::'::e clerk c: t:'e court of appeals, instead of e.o the appellant, an 

i:-.ccrser;:e:1~ 0: :'::5 deli'lery to ~~e appellant is erroneous. Under Rule 387 (al , 

ho...·ever, ;::'.'le cle::::k 0: t:he trial court may be requested by t.he appellee to 

deliver certi::'ec ccpies of the judgment and the appeal bond or other document 

re~ired to perfect: an appeal. In such event, the indorsement is required. 
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Supreme Court Order Relating to Rule 388a, originally issued February 1, 1950 

Delete "Rule 388-a" and substit.ute: 


Rule 388a 


Comment: ~inor textual change 

Supreme Co~t. Crder Pelatir.g to Rule 388a, originally iss~ed A~ril 24, 1950 

Dele'Ce "Rule 443) and subsdtt:1:e: 


?ule 4~2 (a) 


COi::r:l€nt: ::=x.le 443 was repealea effective .~.pril 1, 1984, anc: the subjeGt 

~a'Cter tra..!'1sferrec t.o ?ule 442 (al 
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Comment applicable to the remaining proposed amendments:. The following 

rules contain express references to various articles of the civil statutes that 

were repealed, effective September 1, 1985. The substance of these statutes 

have been codified in either the Texas Government Code or the Texas Civil 

Practice and Renedies Code, bOL~ effective September 1, 1985. The amendments 

conform these ~~les ~o the twa new codes. Several rules also need to be amended 

to ccnfo:::-n ::0 t.~e Texas Eusiness and Commerce Code and the Texas Property Code •. 
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Rule 18a. Recusal or Disqualification of Judges 

In subdivision (q), delete "Article 200a" and substitute: 


sections 74.034 and 74.035 of the Texas Government Code 


~ule 30. ?a~ties to Suits 

Dele~e "title of the Revised Civil Statutes 0:: Texas, :1..925, dealing wi"th 

3:'12.5 ar.c. Nc':.es" and substitute: 

:-exas Business and Co;runerce Code 

Dele-=-e "Articles 1986 ar.d 1987 of such s~a~utes" and subst~tu;:.::: 

sec-::::'o:: 1 -:.001 of the Texas Ci'lil ?ractice and ?e:-.ecies Ccce 
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Rule 67. 	 Dete~ination of Motion to Transfer 

In subdivision (al of paragraph 2: 

welete "Section 1" and substitute: 


sect:'cn 15.001 


De::'ete "Secticn 2" ar.d substitt:te: 

2e:"e'":: "2~c~ion 3 ft ar~c substitute: 


s~c~:'c~s 15.031-15.040 


Deie:.e "::;c.:::::sectic:-:s (a) and (b) of Section 4" ar.c. substitm:e: 

De:~te u;'~=-:icle 19;5" a~d substit.ute: 

t..:- c ':'exas Ci,\'i1 Pr-ac'.:ice and Eemedies Code 

~ule Ill. 	 Citation by Publication in Actions Against Unknown Heirs or 

Stc::kholciers 0: Deft:nct Corporations 

Delete ".::',n:. 20.40 of the Revised Civil Statutes of Texas, 1925," and 

section 17.004 of the Texas Civil P!"actice ar.d Remedies Code 



Rule 112. 	 Parties to Actions Against Unknown Owners or Claimants of Interest in 

Land 

Delete "Ac':s 1?31, 42nd Leg., p. 369, ch. 216" and substitute: 


section 17.005 of the Texas Civil Practice and Remedies Code 


Rule 112. 	 Ci~ation by Publication in Actions Aqainst Unkr.c~n ~NTIers or 

Clair.ar.ts of Interest in Land 

Dele~e "If the plaintiff in an action authorized un~er Acts 1931, 42nd 

:::'eg., p. 369, en. 216" and substitute: 

:n s~its acthorized by section 17.005 of the Texas Civil ?ractice and 

~e=e~~es Cc~e, the plaintiff, 

Rule 161. 	 \':1",ere So::e Defendants Not Served 

u,. ,... ... Delet:e 2C88 of the Texas Revised Civil Statutes" and substitute:~- ""

"section 17.001 of the Texas Civil Practice and Rer::edies Code" 

- 15 
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Rule 163. Dismissal as to Parties Served, Etc. 

Delete "Art. 2088 of the Revised Civil Statutes of Texas" and substitute: 

section 17.001 of the Texas Civil Practice and Remedies Code. 

~ule 185. Depositions in Fo:::-eign Jurisdictions 

In paragra,;::h 2, delete "l'.:::-ticle 3746 of the Revised Civil Statutes of 

?e:-:as H a::d sw:stitute: 

section 20.001 of tte Texas Civil Practice and Remedies Code 

.:'.'-lJ.e ..18::2'.. Court Unab~e tc ?a:"e Ir;-..:::ediate ;'.etian 

------. -------_. 
Delete ";'r'.:1e1e 1819 of the ~evised Civil Statutes, as amended" and 

substit-...:::::e: 

section 22.22C(b) of the Texa,s.GoverPnent Code 

- 16 



Rule 469. Requisites of Application 

In line 4 of subdivision (d), delete "Subdivision 2 of Article 172S" and 

substitute: 

subsec~~on (a) (2) of section 22.001 of the Texas Government Code 

::n lines 6 and 7 of subdivision (d), delete "subdivision of Arc:icle 1728" 

and subsc:itute: 

sti::Jsec-::():1 cf sec tier: 22.001 of the Texas Goverr=.ent eoce 

In lines t: anc 9 of subdivision (d), delete "Subdivisic:'l 6 of .!.rticle 1728" 

and substit.ute: 

s~sec1:ic:: la) (6) of secticn 22.001 of the Texas Gover~~e,,1: Cede 

Rule 483. Crders 0:: .::'.pplicaticn for \'iri t of Error, Peti tic::. fer :·ia:-.c.anus and 

In t~e second paragraFh, delete "subdivision 2 of Art. 1728 of the Revised 

Civil Statutes 0: ':exas, as anended" and substitute: 

subsect~on (a) (2) of section 22.001 of the Texas Goverrw-ent Code 
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Rule 499a. Direct Appeals 

In t±e first paragraph, delete "Article 1738a" and substitute: 

section 22.00l(c) of the Texas Government Code 

Rt:le 62la. Discovery in Aid of Enforcement of Jud<;n:r,ent 

Dele:.e u;'.r:.icle 3773, V.A.T.S." end substitute: 

~ec:.icn 34.001 of the Texas Civil Practice and Remedies Code 

Garnish.r:"~en t 

Del,:::.e "s:.:.::civision 3 of Article 4076 of the Revised Civil Statutes 0: 

Texas, 1925 n ~c subs~itute: 

5'~sectic~ 3 of section 63.001 of the Texas Civil Practice and 

?s:::ecies Code 
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Rule 696. Application for Writ of Sequestration and Order 

In the second paragraph, delete "Article 6840, Revised Civil Statutes" and 

substitute: 

sec~ions 62.044 and 62.045 of the Texas Civil Practice and Remedies 

Code 

?ule 741. Re~~isites of Complaint 

Dele~e ";'.r~icles 3973, 3974 and 3975, Revised Civil Statutes" and 

su.l::s~':' !:U1::e: 

secr.:'cns 24.001-24.004 of the ':'exas Property Code 

Rule 746. Only Issue 

Delete "h.rticles 3973-3994, Revised Civil Statutes" and substitute: 

sections 24.001-24.008 of the Texas Property Code 
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Rule 772. Procedure 

Delete "Art:. 6101 of the Revised Civil Statutes of Texas, 1925," and 

subst.i.~ute: 

section 23.001 of the Texas Prcperty Code 

Cele::e ";'.:::::'c1es 739J-7401, Revised Civil Statutes" a.nd substit.ute: 

sec:::'c~s 22.J21-22.024 of the Texas Prope:!:'ty Ccce 

~t:le :nprove~e~:. is 1::ice 

= 

_n l:'~es • a~c _, delete "~rt.1cles 7393-7401, Revisec Civil Statutes" 311d 

sections 22.021-22.042 of the Texas Property Code 

... :-, 1i::e 7, celete "Articles 7397-7399, Revised Civil Sta.tutes" and 

substitut.e: 

sections 22.022 a.nd 22.023 of the Texas Property Code 

- 20 



Rule 80S. These Rules Shall Not Govern When 

Delete ";xticles 7364-7401A, Revised Civil Statutes," and substitute: 

sections 22.001-22.045 of the Texas Property Code 

~ule 810. Re~isites cf, Pleadings 

Delete ·';'.::-'::lcle 1975, Revised Civil Statutes," and s~stitute: 

section 17.003 of the Texas Civil Practice and Remedies Code 

"ule :::t..:bli.cat:':'cn in .;c!:ions 

!r. ::.e capt:lo:-.·celete "Article 1975" ar,c substitt:te: 

sec~~o~ 17.C03 of the Texas Civil Practice a~d Re~edies Ccde 

In lir:.e l, delete "Article 1975, Revised Civil StatuteS" and substitute: 

sect~cn 17.003 of the Texas Civil Practice and ne~edies Code 
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" 

Texas Tech University 
School of law 

April 30, 1984 

Honorable Jack Pope, Chief Justice 

The Supreme Court of Texas 

P. O. Box 12248, Capitol Station 

Austin, TX 78711 


Re: 	 Conflicts and oversights in 1984 amendments to the 

Texas Rules of Civil Procedure 


Dear 	Justice Pope: 

In going over the 1984 amendments, I have discovered several conflicts and 
oversights, other than the ones I had related to Justice Spears earlier this 
year. 

l 1. Rule 72. The first sentence changed the phrase "the adverse party or 
his attorney of record" to "all parties or their attorneys of record." 
Shquldn't the phrase read: "all adverse parties- or their attorneys of record"? 
This would be consistent with the remaining language of Rule 72 and with other 
rules which normally refer to service on the "adverse," "opposite" or "opposing:' 
party. 

~ Rule 92. The second paragraph was added, but it refers to a "plea of 
privilege." Obviously, this should be changed to "motion to transfer venue 
under Rule 86." 

Aside - the phrase "plea of privilege" had perhaps one sole virtue.. When 
it was used everyone knew this was an objection to venue under Rule 86, rather 
than a motion for a discretionary change of venue under Rule 257. 
Unfortunately, a motion to change venue under Rule 257 may also properly be 
referred to as a motion to transfer venue. See Rules 86(1),87(2) (c), (3) (c), 
(5), 258, 259. And see Article 1995(4) (c) (2). 

3. Rule 165a(3). In the second sentence the word "is" should be changed 
to "are," 

4. Rules 239a and 306a. Prior to the 1984 amendments, the language of 
Rule 306d (rep~aled), which dealt with notification of appealable orders 
generally, and Rule 239a, which deals with notification of default judgments 

'-- (also an appealable crder) were worded slightly differently, but in substance 

lubbock, Texas 79409-00011 (806) 742-3791 Facu!ty 742-3785 



· Honorable >Tack Pope 

April 30, 1984 
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were the same. Both rules provided: "Failure to comply with the provisions of 
this rule shall not affect the finality of the judgment or order." 

New Rule 306a(4},(5), however, which superseded old Rule 306d, makes it 
possible for the finality of a judgment to be extended for up to ninety days. 
Rule 239a was not amended. In my opinion, this creates an anomoly in that, 
unless Rule 239a is to be ignored, it is possible to have the periods for a 
motion for new trial, perfecting an appeal, etc., to start running at a later 
date (if a party proves he did not receive notice of a judgment) for all 
appealable orders and judgments, except a default judgment. Unless this was so 
intended, Rule 239a should be amended to conform to Rule 306a(4),(5). . 

5. Rules 360{5}, (8) and 363. New Rule 360(5) requires that, in addition 
to filing the petition for writ of error, a notice of appeal must be filed if a 
cost bond is not required. Rule 360(8) says, in effect, that in such 
circumstances the writ of error is perfected when the petition and a notice of 
appeal are filed. It had been my understanding, at least prior to the 1984 
amendments, that where a cost bond was. not required by law, an appellant in an 
appeal by writ of error to the court of appeals needed only to file the 
petition. Rule 363, which was not amended in 1984, supports this view. Thus 
the last sentence of Rule 363 conflicts with Rule 360(8). 

Aside from this problem, the word "is" in the last line of Rule 360(8) 
should be changed to "are." 

~ Rule 376a. Part (g) of the Supreme Court order relating to the 
preparation of the transcript needs to be amended. The last paragraph of part 

"- (g) should be deleted.' It is obsolete in view of the 1984 repeal of Rule 390 
and the 1981 and 1984 amendments of Rule 376. A party no longer needs the 
authority to apply to the clerk to have the transcript prepared and delivered to 
him, since Rule 376 makes it clear that the clerk has the duty to prepare and 
transmit the transcript to the court of appeals. 

7. Rule 418. Amended Rule 414 incorporates all the prov~s~ons of Rule 
418, as well as several other rules. These Rules (415-417) were repealed, but 
Rule 418 was not. Rule 418 should be repealed. 

8. New Rule 469(h) requires the application forRules 469(h)and~.
writ of error to state that a copy has been served on "each group of opposite 
parties or their counsel." Rule' 492, however, requires that a copy of each 
instrument (including "applications") filed in the Supreme Court to be served on 
"the parties or their attorneys." Since two or more parties may belong to one 
group, only one copy would have to be served on them as a group under Rule 
469(h), but under Rule 492, each party would have to be served with a copy. Are 
these two rules conflicting in their requirements or does Rule 492 apply to all 
filings in the Supreme Court except the application for writ of error? 

~. Rules 758 and 109. Rule 109 was amended to delete the proviso (last 
sentence). Rule 758, which was not amended, states: "but the proviso of Rule 
109, adapted to this situation, shall apply." Rule 758 needs to be amended to 
delete any reference to the now nonexistent proviso of Rule 109. 

~ One final note: Section 8 of Article 2460a, the Small Claims Court Act, 
was not amended by the legislature alcng with the repeal of Article 2008, which 
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. Honorable Jack Pope 

April 30, 1984 
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had allowed an interlocutory appeal from the trial court's ruling on a plea of 
privilege. Arguably, section 8 allows such an interlocutory appeal. On the 
other hand, the right to interlocutory appeal may be geared to or depend on a 
right in some other statute, such as now repealed Article 2008, since section 8 
begins with the phrase "nothing in this Act prevents." 

I hope my comments and suggestions have been helpful. 

Respectfully yours, 

Jeremy C. Wicker 
Professor of Law 

JCW:tm 
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", 1RECORD ON APPEAL Rule 37S-a 
•. 
:: 

j !
I 

in other respects shall conform to the rules laid type "TRANSCRIPT." The following form will be 

down for typewritten transcripts. sufficient for that purpose: ';i ; !f' 


(d) The caption of the transcript shall be in sub ," I"TRANSCRIPT 
stantially the following form. to ",;t 

• 
I 
I 

,I~ 
No. __

"The State of Texas. } 

County of ____ District Court No. __ 


At a term of the (County Court or 
___ Judicial District Court) of Coun Appellant. 
tv, Texas, which began in said county on the __ v. 
day of , 19_ and which terminated (or 

will terminate by operation of law) on the ___ 
 Appellee_day of _ 19_ the Honorable 

_______ sitting as Judge of said court, the 


Transcript from the ___ District
following proceedings were had, to wit 

Court of County, at
A.B., Plaintiff, } In the Court of ____., Texas.v. No. County, Texas." 


C.D., Defendant. Hon. , Judge Presiding. 


(e) There shall be an index on the first pages 
Attorney_ for AppellanL-:prf'ceding the caption, gh'ing the name and page of ____ Address: ____

each proceeding. including the name and page of 

each instrument in writing and agreement, as it Attorney_ for Appe\lee-..: 


____ Address: ____appears in the transcript. The in~ex shall be double 

spaced. It shall not be alphabetIcal, but shall con
 The Clerk shall deliver th~ transcript to t;he P31rty, )
form to the order in which the proceedings appear or his counsel. who has apphed for It. and snall In all : 

-I as transcribed. cases indorse upon it before it finally leaves his \} 
(f) It shall conclude with a certificate under the hands as follows. to wit: 

seal of the court in substance as follows: "Applied for by P. S. on the __ day of 
___• A.D. 19_, and delivered to P. S. on the"The State of Texas.} 1. ___ __ day of , A.D. 19_" and shall sign 

County of ___ his name officially thereto. The same indorsement 
shall be made on certificates for affirmance of the

Clerk of the Court, in and for ___ judgment. . 
Count\' State ·of Texas. do hereby certify that the """""-(h) In the event of a flagrant violation of this rule 
above'~nd foregoing are true and correct copies of

I in the preparation 'of a transcript, the appellate
(ail the proceedings or all the proceedings directed court may require the Clerk of the trial court to
b\' counsel to be included in the transcript, as the amend the same or to prepare a new transcript in 
~e may be) had in the case of \'. proper form at his own expense. ' 

No. -.. as the same appear Entered this the 20th day of January, A.D. 1944.
from the original~ now on file' ·and of record in this 
office. 

1 Given under my hand and seal of said Court at 
! Chief Justice. office in the City of , on t.lJe __ day of 


__-.19_. 


Associate Justice. 
Clerk ___ ___Cour~. 

County, Texas. Associate Justice. 

By Deputy." Change in form by amendment effecth'e January 1, 
1981: Para!!r.l.ph (b) is changed to pro\'ide that judgments (g) The front cover page of the transcript shall 
shall show the date on which the\' were sig"C'd. rathercontain;;. statement showing the style and n~mb~r than "rendered" or "pronounced." . Burrell \'. Cor'lr{jus.

of the suit. the court in which the proceedmg IS 5iO S. W.2d 382. 384 (Tex. 19-;81. The first sentence of 
pending, the names and mailing addresses .of the paragraph (e) is changed to permit duplication of pa!!es by 
attorneys in the case, and it shall be labeled In bold methods other than typing and printing. 

Annotation materials. see Vernon's Texas Rules Annotated 
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TO: Justice Wallace 

FROM: C. Raymond Judice 

DATE: December 4, 1984 

RE: Certification of transcription 
Supreme Court Order following Rule 377 

On November 20, 1984 the Supreme Court promulgated amendments to 
the Standards and Rules for Certification of ·Certified Shorthand 
Reporters in conformity with Article 2324b, V.T.C.S. 

These amendments provide, among other matters, that each 
shorthand reporter, when certifying to a transcription, indicate his 
or her certification number, date of expiration of certification, and 
business address and telephon~ number. 

The Order following Rule 377 of the Rules of Civil Procedure, 
provides a similar certification form but it does not require the 
certification number, date of expiration of current certification and 
business address and phone number of the reporter certifying. 

As it is unclear whether the Supreme Court Order of November 20, 
1984 amended the Order following Rule 377 of the Rules of Civil 
Procedure as well as the Standards and Rules for Certification of 
Court Reporters, I felt that I should bring this to your attention. 

If the November 20, 1984 Order had the effect of amending the 
Order following Rule 377 as well as the' Court Reporter Standards, 
should this be communicated to West Publishing Company to ensure that 
the next printing of the Rules of Civil Procedure will include this 
amendment? 

If the November 20, 1984 Order did not ame~d the Order following 
Rule 377, should. this amendment be brought to the attention of the 
Advisory Committee for possib le action to bring it into conformity 
with the action of the Supreme Court of November 20, 1984? 

OCA: MEMWAL. 21 




ORDER OF THE COURT 


IT IS ORDERED by the Supreme Court of Texas that·~ the fol1'owing changes, 

additions, and amendments to the Standards and Rules for Certification of 

Certified Shorthand Reporters as they were adopted and promul gated effective 

January 1, 1984, in conformity with Articl e 2324b, V. T.C.S., as amended by 

Senate Bill 565, 58th Legislature, Regular Session, shall be and read as follows: 

Rule I•• General Reouirements and Definitions, is amended by 'adding 

Paragraphs I. and J. to read as follows: 

I. Cer~i:ication of t:ansc:iptions. 

1. The transcription of any oral cour~ proceeding, 
deposition or proceeding befor.e a grand ju:y, referee or court. 
cO~Qissioner. or any other docu:~nt cer~ified by a cer~ified shor~hand 
repor~er for use in litigation in the cour~s of Texas, shall con~ain 
as a part of the certification thereof, .~he signa~ure, address and 
telephone nU1:lber of the certified shorthand reporter and his or her -
Sta:e certification nU1:lber and the date of expiration of 
certification, substantially in the f?lloving for:: 

t. • • c:erti!ied .bortb&tlC1 
report~r of tbe State ot Tex•• , do bereDY certify tbat the above &od 
!ore&oi~ cootain. a true &Ad correct tran.c:riptioo of 

(in••rt deacriptioo of zaterial or ..
doc:~ot c:ertified) 

CertiIied to oo·.tbi. tbe ~ day of _______-', 19_, 

;,... 
~ 

(Si.~ture 01 Reporter) 

," 

Certification ~ucber oC Reporter: 

Date of txi'i:~tioQ of C... rrect Certificatio:l: _________ 

Tclcphoae ~ ...=bcr: 



l 

.

- ':--:2:~ A certification of a transcript of a court 
proceediIlg -by· an official court reporter shall cOIltain -a certificate 
signed by the court reporter substanti~lly in the following fore: 

-:at S~~Tt 07 Tt:4Sccl1l>n OF _________ 

I. • • • • • • • ••••••• '0 official court reporter in ao~ for 
tbe • • • • • • • • •• court of • • • • •• COUA~Y. 5cace of TezAa, 
do hereby certify ehat. the abO"Pe &A~ fore&oi%l.& c.octai.oa a e1:'ue .....~ 
correct. el'&lucrilleioo of ..11 the procee<1i.1:l,a (or all procu:<1ig,a 
direct.ed by counael to b. inclUded i~ ebe .eat~eDe of facta. aa tbe 
e••e _y be), in tbe above styled &Ad l2W1>hered cau••• all of vbich 
occurred in opea court. or in c~er ......d vel'. reporee<1 by me. 

I furtber certify tbal: thia truacrilll:ioo of tbe record of tbe 
proceedi:ga truly agd correctly retlece. the exbibits, if .....y. offered 
by the repseceive p .. rties• 

•4~!SS =,. bAAd this the • • • • da,. of • • • • • • • • • l' • 

.. . . . . . . . . . . . . 
(Sil;:.ature) 

?ffici..a.1 Coure Rello:te:" 

. . . . . "" . ..~ 

(typed or Prioted N~e of leporeer) 

Certificatioo Nu=ber of !eporter: •••••• 

Date of ~iratioo of Curreot Certificaeico: ... ' !usioe'. Addre•• : . . . . 
'... 

Telepboue Nu=ber: . . . . . . . 

3. A person not certified who perfor:s the functions of a 
court reporter pursuant to Seccioll 14 of Article 2324b, V.T.C.S., 
shall attacb to and ~ke a part of the certificatioll of any depositioll 
which requires certificatioIl, an affidavit that no certified shorthalld 
reporter vas available to take the deposit~on, vbich shall be svorll to 
by that per SOil and the parties to the proceedillgs, or their attorneys 
presellt. Ihe' certificatioll of a transcription of a court proceeding 
reported pursuant to sectioll 14 of article 2.324b, V.I.C.S., by a 
persoll aot certitied shall contain all affidavit svorn to by that 
person, the attorneys representing the parties ill the court proceeding. 
aod the judge presidillg Chat IlO certified shorthand reporte::- was 
available to perfo~ the duties of the cour~, reporter. 

,

http:direct.ed
http:c.octai.oa
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\h Rule 377 COURTS OF APPEALS ,'. 

'\ t , . r--1e) The statement of facts shall contain the certificate signed by the j
court reporter in substance as follows: 


"THE STATE OF TEXAS} I 

COUNTY OF ___ I 

I, , official court reporter in and for the ___ 
court of County, State of Texas, do hereby certify that the 
above and foregoing contains a true and correct transcription of all the 
proceedings (or all proceedings directed by counsel to be included in the 
statement of facts, as the case may be), in the above styled and 
numbered cause, all of which occurred in open court or in chambers and 
were reported by me. 

I further certify that this transcription of the record of the proceed· 
ings tr:r1y and. correctly re~ects the exhibits, if any, offered by the 
respective parties. ' 

WITNESS my hand this the __ day of , 19_. 

(Signature) 
Official Court Reporter" 

(f) As to substan.ce, it shall be agreed to and signed by the attorneys 
for the parties, or shall be approved by the trial court, in substantially 
the following form, tri-wit: 

"ATTORNEYS' APPROVAL 
We, the undersigned attorneys of record for the respective parties, do 

hereby agree that the foregoing pages constitute a true and correct 
transcription (or; a true and correct partial transcription as requested, as 
the case may be) of the statement of facts, and other proceedings in the 
above styled and numbered cause, all of which occurred in open court or 
in chambers and were reported by the official court reporters. 

. . 
SIGNED this __ day of 19_.1 

(Signature) 
Attorney for Plaintiff 

SIGNED this __ day of __--., 19_ 

(Signature) 
Attorney for Defendant 

COURT'S APPROVAL 
The within and foregoing pages, including this page, having been 

examined by the court, (counsel. for the parties having failed to agree) 
are found to be a true and correct transcription (or, a true and correct 
partial transcription as requested, as the case may be) of the statement 
of facts and other proceedings, all of which occurred in open' court or in 
chambers and were reported by the official court reporter. 

Annotation materials, see Vernon's Texas Rules Annotated 
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TexasTech University 
School of law 

February 6, 1985 

Honorable John L. Hill, Jr. 
Chief Justice 
The Supreme Court of Texas 
P.O. Box 12248, Capitol Station 
Austin, Texas 78711 

Re: 	 Apparent error in amendment to Rule 496," 
effective April 1, 1985 

Dear 	Justice Hill: 

In examining the new amendments to the Rules of Civil 
Procedure, I noticed. an apparent error in the amendment to 
Rule 496. That rule, of course, prescribes the contents of 
briefs filed in response to an application for writ of error. 
The problem deals with the last sentence of the first paragraph, 
which provides: 

"Briefs of the respondent or other party shall 
comply with the provisions of the rules prescribed 
for an applicatio"n for writ of error and particularly 
with the provisions of Rule 414 (b), (c), (e), (f), 
(g), 	 (h), (j ), and (n)." 

The reference to Rule 414 is erroneous. That rule governs the 
contents of the appellant's brief in the court of appeals. 
Instead, the refe~ence should be to Rule 469, which prescribes, 
the contents of the application for writ of error. The 1984 
amendment of Rule 496 correctly referred to Rule 469, but =~~: 
erroneously refer"red to subdivisions It (j) and (n). It Those 
subdivisions do not exist in Rule 469, but do appear in Rule 
414. The problem can be remedied by amending Rule 496 to 

provide: 


"Briefs of the respondent or other party shall 
comply with the provisions of the rules prescribed 
for an application for writ of error and particularly 
with the provisions of Rule 469 (b), (c) I (e) I (f) I 

(g) I 	 and (h). II 

-continued

lubbock, Texas 79409-00011 (80G) 742-3791 Facuily 742-3785 



H0norable John L. Hill February 6, 1985 page 2 

I have recently authored a multi-volume treatise for West 
on Texas civil trial and appellate procedure which will be 
released early this summer. Enclosed is a copy of a footnote 
from the manusctJ.pt::which:.deals=.wi th_j..h~..:problem· in" Rule 496 
in somewhat more detail. 

Thank you for considering my suggestion. I hope it proves 
to be of some help to the Court. Incidentally, I am delighted 
that you have expressed your concern and commitment to needed 
procedural reforms of our Texas court system. It is comforting 
to know that the leadership of the Court will continue in this 
regard in the fine tradition of Chief Justices such as Jack 
Pope. 

"Respectfully yours, 

y~? c:c1/~~ 

Jeremy C. Wicker 
Professor of Law 

encl. 

http:manusctJ.pt::which:.deals=.wi
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1. Rule 496, however, expressly refers.,to Rule 414, Vernon's 
'

Ann.Rules Civ.Proc., which governs the contents of the 

appellant's brief in the court of appeals, rather than Rule 

469, Vernon's Ann.Rules Civ.Proc., which prescribes the' contents 

of the application for writ of error~ This unfortunate result 

probably occurred due to two compound.ing errors. The 1984:::::. 

amendment to Rule 496 correctly referred to Rule 469, but not 

only expreesly referred to subdivisions (b), (c), (e), (f), (g) 

and (h) of that rule, but also (j.) and (n). Rule 469 does not 

contain these latter two subdivisions, but Rule 414 does. 

The Court amended Rule 496 again in 1985, realizing that the 
S~ 

first paragraph contained a typographical error, Rut instead 

of deleting the reference to subdivisions (j) and (n), it 

changed the reference to "Rule 469" to "Rule 414." In defense 

of the Court's error, however, the mix-up is somewhat under

standable in view of the fact that the pre-l984 version of Rule 

496 contained a general requirement that briefs filed in the 
I 

Supreme Court comply with the rules prescribed'for briefs in 

the court of appeals. It is anticipated, or at least,hoped, 

that Rule 496 will ,not cause any undue prejudice. Notice, howevi 

that Rule 4l4(j) allows'briefs to be written, as well as typewrit 

and printed, whereas Rule 492 requires that ~riefs in the Supreme 

Court be either typewritten or printed. Also, while Rule 4l4(n) 

deals with amendments and supplements of briefs, Ru~e 481, 

Vernon's Ann.Rules Civ.Proc., covers the matter of amendments 

of briefs filed in the Supreme Court. And see §§865, 868. 





Texas Tech University 
School of Law 

January 17, 1984 

Honorable Frankl' S
Justice The S ~n • Spears , uoreme 	Court 
P. O. ~ox 12248- C' of Texas 

Austin, TX 787{1 ap1tol Station 


Re: Error in Amended Rule 496 

Dear Justice Spears: 

I happened to notice ~~. 
Rule 469(j) and (n) but theretoday that newly amended 4 

Q~6 fth' ' ' 	 Rule 
, e ex,sting or amended :'s no subdivision (') "re ers to 
,ntended the refer vers,on of Rule 469 M J or (n) under eith 

ence to be to 	Rule 414 rOth y thguess is that the cou~~ 
, ", ~\ ' a er an Rule 469. 

t/· Respectfully,-) 
J2,~C::M<'~ 

Jeremy C. Nicker 
Professor of Law 

JCH: tI:l 
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'-	 THE SUPREME COURT OF TEXAS CLERKC.HIEF JUS1KE 
MARY M. WAKEFIELDJOHN L. Hill 	 P.O. BOX 122~8 CAPITOL STATION 

AUSfL'<, TEXAS 78711 EXECUTIVE ASST. 

SEARS McGEE 
JUSTICES 

WilliAM L. WILLIS 

ROBERT M. CAMPBELL 
FRANKLIN S. SPEARS ADMINISTRATIVE ASST. 

ct. RAY MARY ANN DEFIBAUGH 

JAMES P. WALLACE 
TEl) Z. ROBERTSON 
WII.I.lAM W. KILGARLIN 
RAUL A. GONZALEZ 

September 26, 1985 

Honorable Robert W. Calvert 

McGinnis, Lochridge & Kilgore 

1300 Capitol Center 

919 Congress Ave. 

Austin, Tx 78701 


Dear Judge: 

Chief Justice Hill has referred to me, as the liaison to 
the Supreme Court Advisory Committee and the Committee on the 
Administration of Justice. your memorandum to Mssrs. Kilgore
and St. Cl ai r, concerni ng Rul e 499a •. 

I am forwarding a copy of your memo to the chairman of 
each of the above committees with the request that it be 
placed on the agenda for a future meeting of the committees. 

Thank you for your continued interest in the Court~ 

Sincerely, 

Wallace 

JPW:fw 
/ cc: 	 Mr. Luther H. Soules, III, Chairman 


Supreme Court Advisory Committee 

Soules & Cliffe 

1235 Milam Building 

San Antonio, TX 78205 


Mr. t4ichael T. Gallagher, Chairman 

Administration of Justice Committee 

Fisher, Gallagher, Perrin & Lewis 

70th Fl., Allied Bank Plaza 

Houston, TX 77002 



M E M 0 RAN DUM'· 

TO: 	 Mr. Kilgore 
Mr. St. Clair 

FROM: 	 Judge Calvert 

SUBJECT: Direct Appeals 

DATE: September 17, 1985 

I seriously question the validity of the provision of Rule 

499a,' Direct Appeals, paragraph J.El, which authorizes presentation 

in the supreme court by direct appeal of questions involving "the 

validi ty or invalidi ty of an admini strative order issued by a state 

board or commission under a statute of this state." 

The Rule-Making Act (Art. 1738a V.A.T.S., 1984 Texas Rules of 

Court, Desk Copy, page 3), enacted by the Legislature, effective May 

15, 1939 I conferred on the Supreme Court "the full rule-making power 

in the practice and procedure in civi 1 actions. II In the same act the 

Legislature expressly provided: 

Such rules shall not abridge, enlarge or modify 
the substantive rights of any litigant. 

A constitutional amendment, adopted November 5, 1940, added 

section 3-b to Article 5 of the Constitution. The section reads: 

The Legislature shall have the power to pro
vide by law, for an appeal direct to the Supreme 
Court of this State from an order of any trial 
court granting or denying an interlocutory or 
permanent injunction on the grounds of the con
stitutionality or unconstitutionality of any 
statute of this State, or on the validity or 
invalidity of any administrative order issued 
by any state agency under any statute of this 
State. 



It will be noted that the quoted section confers carte blanche 

power on the Legislature to provide for direct appeals in cases in 

which injunctions are granted or denied on the grounds of the 

constitutionality or unconstitutionality of any statute or on the 

validity or invalidity of an administrative order issued by any 

state agency. Obviously, use of the di sjunctive "or" authorized the 

Legislature to provide for such appeals in either of the situations 

or in both. In 1943 the Legislature provided for direct appeals in 

both situations. Art. 1738a, V.A.T.C.S. In the same statute the 

Legislature directed the supreme court "to prescribe the necessary 

rules of procedure to be followed in perfecting such an appeal. " 

The supreme court discharged its obligation by adopting Rule 

499a, Direct Appeals, T.R.C.P, effective December 31, 1943. As 

adopted, the Rule provided a procedure for direct appeals in both of 

-
the situations addressed by Art. 5, §3-b, of the constitution and 

art. l738a of the statutes. A mi~or amendment to the Rule was 

adopted December 5, 1983, effective April 1, 1984, but no change was 

made with respect to the two situations in which a direct appeal 

would be considered. In 1983, the 68th Legislature am'ended Art. 

1738a by removing ~he provision for direct appeals in situations· 

where injunctions are granted or denied "on the ground of the 

validity or invalidity of any administrative order issued by any 

State Board or Commission under any statute of this State. fl1 
, 

1 
The amendment of the statute was effective June 19, 1983, 

only five and one-half months before the amendment to the Rule 
was adopted and nine and one-half months before it became effec
tive. It is thus probable that the Supreme Court was unaware 
when the amendment to the Rule became effective that its power 
to provide for direct appeals had been modified by the Legislature. 

-2



, . 
Inasmuch as an amendment to the constitution was prerequisite 

to the Legislature's authority to provide for direct appeals, it 

follows as a matter of course that the right is a substantive right, 

(as distinguished from "practice and procedure in civil actions,") 

which the Legislature has now expressly removed from the court's 

rule-making authority. Therefore, the provisions of Rule 499a which 

purport to deal with the second situation are no longer relevant, 

are invalid, and are excess baggage. 
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