IN THE SUPREME COURT OF TEXAS

Misc. Docket No. 03— _914_5

AMENDMENTS TO
THE TEXAS RULES OF CIVIL PROCEDURE,
THE TEXAS RULES OF APPELLATE PROCEDURE,
THE TEXAS RULES OF EVIDENCE, AND
THE TEXAS RULES OF JUDICIAL ADMINISTRATION

ORDERED that:

I. As required by the Act of June 2, 2003, 7&th Leg., R.S., ch. 204, 2003 Tex. Gen.
Laws  (“HB 4), and in accordance with its mandatory deadlines:
a. Rule 166 of the Texas Rules of Civil Procedure is amended as follows,

effective September 1, 2003:

b. Rules 24.2(a)(1), 24.2(b), and 24.4(a) of the Texas Rules of Appellate
Procedure are amended, and Rules 24.2(¢)-(d) arc added. as follows, effective in all cases
in which a final judgment is signed on or after September 1, 2003 (see HB 4 §§ 7.02, 7.03,
7.04(b));

C. Rule 407(a) of the Texas Rules of Evidence is amended as follows, effective
in all cases filed on or after July 1, 2003 (see HB § 5.03, 23.02(c¢));

d. Rule 11.1 of'the Texas Rules of Judicial Administration is amended, and Rule
[ 1.7 1s added, as follows, effective in all cases pending on August 31, 2003; and

e. Rule 13 of the Texas Rules of Judicial Administration is added as follows,
effective 1n all cases filed on or after September 1, 2003 (see HB 4 §§ 3.03, 23.02(a)).
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2. The Clerk is directed to:
a. file a copy of this Order with the Secretary of State;

b. cause a copy of this Order to be mailed to each registered member of the State
Bar of Texas by publication in the Texas Bar Journal,

c. send a copy of this Order to each elected member of the Legislature; and
d. submit a copy of the Order for publication in the Texas Register.
3. These amendments may be changed in response to comments received before

December 1, 2003. Any interested party may submit comments in writing as follows:
by mail addressed to Rules Attorney
The Supreme Court of Texas
P.O. Box 12248
Austin TX 7871
by fax to the attention of the Rules Attorney at 512-463-1365

by email to chris.griesel@courts.state.tx.us.
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SIGNED AND ENTERED this 29th day of August, 2003.

Ay bRl

Thomas R. Phillips Chief Justice

nL. Hecht Justlce

Q5 > }m/

Craig T. Enoéh Justice

Prisgilla R. Owen, Justice

MQ/{\L&KL

1et O’Neitll, Justice
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Wallace B. Jefferson, Justl
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Michael /hnelder J?twe —~
/

/
Stev/ yne S 1% Justice
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Da c Wamwrlght Justice
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L. Rule 166, Texas Rules of Civil Procedure, is amended by adding the following paragraph
to the end of the rule:

Pretrial proceedings in multidistrict litigation may also be governed by Rules 11 and

13 of the Rules of Judicial Administration.

2. Rule 24.2(a)(1) of the Texas Rules of Appellate Procedure is amended as follows:

24.2. Amount of Bond, Deposit or Security

(a)

Type of Judgment.

(1) For Recovery of Money. When the judgment is for money, the amount of the
bond, deposit, or security must be—at—teast-equal the amount-sum of
compensatory damages awarded in the judgment, interest for the estimated
duration of the appeal, and costs awarded in the judgment. But the amount
must not exceed the lesser of:

(A) 50 percent of the judgment debtor’s current net worth; or

(B) 25 million dollars.

3. Rule 24.2(b) of the Texas Rules of Appellate Procedure is amended as follows:

24.2. Amount of Bond, Deposit or Security

(b)

* * *

Lesser Amount. The trial court may-order—atesseramomnt-thanmmust lower the
amount of security required by (a) to an amount that will not cause the judgment
debtor substantial economic harm if, after notice to all parties and a hearing, the
court finds:

£1

H that posting a bond, deposit, or security in the amount required by (a)-witt

trreparably-harris likely to cause the judgment debtor substantial economic
harm;and
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Rules 24.2(c)-(d) of the Texas Rules of Appellate Procedure are added as follows:

Amount of Bond, Deposit or Security

(c)

(d)

* * *

Determination of Net Worth.

(D

(2)

3)

Judgment Debtor’s Affidavit Required; Contents; Prima Facie Evidence. A
Judgment debtor who provides a bond, deposit, or security under (a)(2) in an
amount based on the debtor’s net worth must simultaneously file an affidavit
that states the debtor’s net worth and states complete, detailed information
concerning the debtor’s assets and liabilities from which net worth can be
ascertained. The affidavit is prima facie evidence of the debtor’s net worth.

Contest; Discovery. A judgment creditor may file a contest to the debtor’s
affidavit of net worth. The contest need not be sworn. The creditor may
conduct reasonable discovery concerning the judgment debtor’s net worth.

Hearing; Burden of Proof; Findings. The trial court must hear a judgment
creditor’s contest promptly after any discovery has been completed. The
judgment debtor has the burden of proving net worth. The trial court must
1ssue an order that states the debtor’s net worth and states with particularity
the factual basis for that determination.

Injunction. The trial court may enjoin the judgment debtor from dissipating or
transferring assets to avoid satisfaction of the judgment, but the trial court may not
make any order that interferes with the judgment debtor’s use, transfer, conveyance,
or dissipation of assets in the normal course of business.
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5. Rules 24.4(a) of the Texas Rules of Appellate Procedure is amended as follows:

24.4. Appellate Review

(a) Motions; Review. Ona party’s motion to the appellate court, that court may review:
(H the sufficiency or excessiveness of the amount of security, but when the
Jjudgment is for money, the appellate court must not modify the amount of
security to exceed the limits imposed by rule 24.2(a)(1);
(2) the sureties on any bond;
(3) the type of security;

4) the determination whether to permit suspension of enforcement; and

(%) the trial court’s exercise of discretion under 24.3(a).

6. Rules 407(a) of the Texas Rules of Evidence is amended as follows:
RULE 407. Subsequent Remedial Measures; Notification of Defect

(a) Subsequent Remedial Measures. When, after an injury or harm allegedly caused by
an event, measures arc taken-whteh that, if taken previously, would have made the eventinjury or
harm less likely to occur, evidence of the subsequent remedial measures is not admissible to prove
ncgligence, or-culpable conduct, a defect in a product, a defect in a product’s design, or a need for
a warning or instruction-nreonmectronrwith-the-event. This rule does not require the exclusion of
cvidence of subsequent remedial measurcs when offered for another purpose, such as proving
ownership, control, or feasibility of precautionary measures, if controverted, or impeachment.

7. Rule 11.1 of the Texas Rules of Judicial Administration is amended as follows:
11.1  Applicability. This rule applies to any case filed before September 1, 2003, that involves

material questions of fact and law in common with another case pending in another court in
another county on or after October 1, 1997.
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11.7

13.1

Rule 11.7 of the Texas Rules of Judicial Administration is added as follows:

Relationship to Rule 13.

(a)

(b)

(c)

(d)

Generally.  This rule is to be construed and applied so as to facilitate the
implementation of Rule 13 to the greatest extent possible.

Application of Rule 13 by Agreement of the Parties. Parties may agree to the
application of Rule 13. Such an agreement must be in writing and must be joined by
all parties to the case. Anagreement is effective and irrevocable when it is filed with
the trial court if:

(D) no pretrial judge has been appointed in the case, or

(2) a pretrial judge has been appointed in the case, and the parties in all related
cases to which the same pretrial judge has been assigned have likewise
agreed to the application of Rule 13.

Assignments of Pretrial Judges After September 1, 2003. An assignment of a pretrial
Jjudge to any case after September 1, 2003, must be made in consultation with the
Chair of the Multidistrict Litigation Panel.

Consultation of Pretrial Judges. In conducting pretrial proceedings and deciding
pretrial matters, a pretrial judge assigned under this rule must consult with the judge
of a pretrial court to which related cases have been transferred under Rule 13.

Rule 13 of the Texas Rules of Judicial Administration is added as follows:

Rule 13. Multidistrict Litigation

Authority and Applicability.

(a)

(b)

Authority. This rule 1s promulgated under sections 74.161-.164 of the Texas
Government Code.

Applicability. This rule applics to civil actions that involve one or more common
questions of fact and that were filed in a constitutional county court, county court at
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13.2

13.3

law, probate court, or district court on or after September 1, 2003. Cases filed before
that date are governed by Rule 11 of these rules.

Definitions. As used in this rule:

(a)

(b)

(c)
(d)
(e)

(H
(g)

MDL Panel means the judicial panel on multidistrict litigation designated pursuant
to section 74.161 of the Texas Government Code, including any temporary members
designated by the Chief Justice of the Supreme Court of Texas in his or her
discretion when regular members are unable to sit for any reason.

Chair means the chair of the MDL Panel, who is designated by the Chief Justice of
the Supreme Court of Texas.

MDL Panel Clerk means the Clerk of the Supreme Court of Texas.
Trial court means the court in which a case 1s filed.

Pretrial court means the district court to which related cases are transferred for
consolidated or coordinated pretrial proceedings under this rule.

Related means that cases involve one or more common questions of fact.

Tag-along case means a case related to cases in an MDL transfer order but not itself
the subject of an inittal MDL motion or order.

Procedure for Requesting Transfer.

(a)

Motion for Transfer; Who May File; Corntents. A party in a case may move for
transfer of the case and related cases to a pretrial court. The motion must be in
writing and must:

() state the common question or questions of fact involved in the cases;
(2) contain a clear and concise explanation of the reasons that transfer would be
for the convenience of the parties and witnesses and would promote the just

and efficient conduct of the cases;

(3) state whether all parties in those cases for which transfer is sought agree to
the motion; and
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(b)

(c)

(d)

(e)

(H

4) contain an appendix that lists:

(A)  the cause number, style, and trial court of the related cases for which
transfer is sought; and

(B)  all parties in those cases and the names, addresses, telephone
numbers, fax numbers, and email addresses of all counsel.

Request for Transfer by Judges. A trial court or a presiding judge of an
administrative judicial region may request a transfer of related cases to a pretrial
court. The request must be in writing and must list the cases to be transferred.

Transfer on the MDL Panel’s Own Initiative. The MDL Panel may, on its own
Initiative, issue an order to show cause why related cases should not be transferred
to a pretrial court.

Response; Reply, Who May File; When to Iile. Any party in a related case may file:

(D) aresponse to a motion or request for transfer within twenty days after service
of such motion or request;

(2) a response to an order to show cause 1ssued under subparagraph (c) within
the time provided in the order; and

(3) a reply to a response within ten days after service of such response.

Form of Motion, Response, Reply, and Other Documents. A motion for transfer,
response, reply, or other document addressed to the MDL Panel must conform to the
requirements of Rule 9.4 of the Texas Rules of Appellate Procedure. Without leave
of'the MDL Panel, the following must not exceed 20 pages: the portions of a motion
to transfer required by subparagraphs (a)(1)-(2); a response; and a reply. The MDL
Panel may request additional briefing from any party.

Filing. A motion, request, response, reply, or other document addressed to the MDL
Panel must be filed with the MDL Panel Clerk. The MDL Panel Clerk may require
that all documents also be transmitted to the clerk electronically. In addition, a party
must send a copy of the motion, response, reply, or other document to each member
of the MDL Panel.
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(g)

(h)

0

(k)

(m)

(n)

Filing Fees. The MDL Panel Clerk may set reasonable fees approved by the
Supreme Court of Texas for filing and other services provided by the clerk.

Service. A party must serve a motion, response, reply, or other document on all
parties in related cases in which transfer is sought. The MDL Panel Clerk may
designate a party or parties to serve a request for transfer on all other parties. Service
1s governed by Rule 9.5 of the Texas Rules of Appellate Procedure.

Notice to Trial Court. A party must file in the trial court a notice — in the form
prescribed by the MDL Panel — that a motion for transfer has been filed. The MDL
Pancl Clerk must cause such notice to be filed when a request for transfer by a judge
has been filed.

Evidence. The MDL Panel will accept as true facts stated in a motion, response, or
reply unless another party contradicts them. A party may file evidence with the
MDL Panel Clerk only with leave of the MDL Panel. The MDL Panel may order
parties to submit evidence by affidavit or deposition and to file documents,
discovery, or stipulations from related cascs.

Hearing. The MDL Panel may decide any matter on written submission or after an
oral hearing before one or more of its members at a time and place of its choosing.
Notice of the date of submission or the time and place of oral hearing must be given
to all parties in all related cases.

Decision. The MDL Panel may order transfer if three members concur in a written
order finding that related cases involve one or more common questions of fact, and
that transfer to a specified district court will be for the convenience of the parties and
witnesses and will promote the just and efficient conduct of the related cases.

Orders Signed by Chair or Clerk;, Members Identified. Every order of the MDL
Panel must be signed by either the chair or by the MDL Panel Clerk, and must
identify the members of the MDL Panel who concurred in the ruling.

Notice of Actions by MDL Panel. The MDL Panel Clerk must give notice to all
parties in all related cases of all actions of the MDL Panel, including orders to show
cause, settings of submissions and oral arguments, and decisions. The MDL Panel
Clerk may direct a party or parties to give such notice. The clerk may determine the
manner in which notice is to be given, including that notice should be given only by
email or fax.
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13.4

13.5

(0)

Retransfer. On its own initiative, on a party’s motion, or at the request of the pretrial
court, the MDL Panel may order cases transferred from one pretrial court to another
pretrial court when the pretrial judge has died, resigned, been replaced at an election,
requested retransfer, recused, or been disqualified, or in other circumstances when
retransfer will promote the just and efficient conduct of the cases.

Effect on the Trial Court of the Filing of a Motion for Transfer.

(a)

(b)

No Automatic Stay. The filing of a motion under this rule does not limit the
jurisdiction of the trial court or suspend proceedings or orders in that court.

Stay of Proceedings. The trial court or the MDL Panel may stay all or parf of any
trial court proceedings until a ruling by the MDL Panel.

Transfer to a Pretrial Court.

(a)

(b)

(c)

Transfer Effective upon Notice. A case is deemed transferred from the trial court to
the pretrial court when a notice of transfer is filed with the trial court and the pretrial
court. The notice must:

(D) list all parties who have appeared and remain in the case, and the names,
addresses, phone numbers, and bar numbers of their attorneys or, if a party
1s pro se, the party’s name, address, and phone number;

(2) list those parties who have not yet appeared in the case; and
(3) attach a copy of the MDL transfer order.

No Further Action in Trial Court. After notice of transfer is filed in the trial court,
the trial court must take no further action in the case except for good cause stated in
the order in which such action is taken and after conferring with the pretrial court.
But service of any process already issued by the trial court may be completed and the
return filed in the pretrial court.

Transfer of Files; Master File and New Files in the Pretrial Court. 1f the trial court
and pretrial court are in the same county, the trial court must transfer the case file to
the pretrial court in accordance with local rules governing the courts of that county.
[f the trial court and pretrial court are not in the same county, the trial court clerk
must transmit the case file to the pretrial court clerk. The pretrial court clerk, after
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(d)

(e)

consultation with the judge of the pretrial court, must establish a master file and open
new files for each case transferred using the information provided in the notice of
transfer. The pretrial court may direct the manner in which pretrial documents are
filed, including electronic filing.

Filing Fees and Costs. Unless the MDL Panel assesses costs otherwise, the party
moving for transfer must pay the cost of refiling the transferred cases in the pretrial
court, including filing fees and other reasonable costs.

Transfer of Tag-along Cases. A tag-along case is deemed transferred to the pretrial
court when a notice of transfer — in the form described in Rule 13.5(a) — is filed
in both the trial court and the pretrial court. Within 30 days after service of the
notice, a party to the case or to any of the related cases already transferred to the
pretrial court may move the pretrial court to remand the case to the trial court on the
ground that it is not a tag-along case. [f the motion to remand is granted, the case
must be returned to the trial court, and costs including attorney fees may be assessed
by the pretrial court in its remand order. The order of the pretrial court may be
appealed to the MDL Panel by a motion for rehearing filed with the MDL Panel
Clerk.

13.6  Proceedings in Pretrial Court.

(a)

(b)

Judges Who May Preside. The MDL Panel may assign as judge of the pretrial court
any active district judge, or any former or retired district or appellate judge who is
approved by the Chief Justice of the Supreme Court of Texas. An assignment under
this rule is not subject to objection under chapter 74 of the Government Code. The
judge assigned as judge of the pretrial court has exclusive jurisdiction over each
related case transferred pursuant to this rule unless a case is retransferred by the
MDL Panel or is finally resolved or remanded to the trial court for trial.

Authority of Pretrial Court. The pretrial court has the authority to decide, in place
of the trial court, all pretrial matters in all related cases transferred to the court.
Those matters include, for example, jurisdiction, joinder, venue, discovery, trial
preparation (such as motions to strike expert witnesses, preadmission of exhibits, and
motions in limine), mediation, and disposition by means other than conventional trial
on the merits (such as default judgment, summary judgment, and settlement). The
pretrial court may sct aside or modify any pretrial ruling made by the trial court
before transfer over which the trial court’s plenary power would not have expired
had the case not been transferred.
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(c)

Case Management. The pretrial court should apply sound judicial management
methods early, continuously, and actively, based on its knowledge of each individual
case and the entire litigation, in order to set fair and firm time limits tailored to
ensure the expeditious resolution of each case and the just and efficient conduct of
the litigation as a whole. After a case is transferred, the pretrial court should, at the
carliest practical date, conduct a hearing and enter a case management order. The
pretrial court should consider at the hearing, and its order should address, all matters
pertinent to the conduct of the litigation, including:

(D)
(2)

)
4

(5)
(6)
(7)
®)
©)

(10)

(1)

settling the pleadings;

determining whether severance, consolidation, or coordination with other
actions is desirable and whether identification of separable triable portions
of the case 1s desirable;

scheduling preliminary motions;

scheduling discovery proceedings and setting appropriate limitations on
discovery, including the establishment and timing of discovery procedures;

issuing protective orders;

scheduling alternative dispute resolution conferences;

appointing organizing or liaison ccunsel;

scheduling dispositive motions;

providing for an exchange of documents, including adopting a uniform
numbering system for documents, establishing a document depository, and
determining whether electronic service of discovery materials and pleadings

1s warranted;

determining if the use of technology, videoconferencing, or teleconferencing
is appropriate;

considering such other matters the court or the parties deem appropriate for
the just and efficient resolution of the cases; and
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13.7

13.8

(d)

(12)  scheduling further conferences as necessary.

Trial Settings. The pretrial court, in conjunction with the trial court, may set a
transferred case for trial at such a time and on such a date as will promote the
convenience of the parties and witnesses and the just and efficient disposition of all
related proceedings. The pretrial court must confer, or order the parties to confer,
with the trial court regarding potential trial settings or other matters regarding
remand. The trial court must cooperate reasonably with the pretrial court, and the
pretrial court must defer appropriately to the trial court’s docket. The trial court
must not continue or postpone a trial setting without the concurrence of the pretrial
court.

Remand to Trial Court.

(a)

(b)

(c)

No Remand If Final Disposition by Pretriai Court. A case in which the pretrial court
has rendered a final and appealable judgment will not be remanded to the trial court.

Remand. The pretrial court may order remand of one or more cases, or separable
triable portions of cases, when pretrial proceedings have been completed to such a
degree that the purposes of the transfer have been fulfilled or no longer apply.

Transfer of Files. When a case is remanded to the trial court, the clerk of the pretrial
court will send the case file to the trial court without retaining a copy unless
otherwise ordered.  The parties may file in the remanded case copies of any
pleadings or orders from the pretrial court’s master file. The clerk of the trial court
will reopen the trial court file under the cause number of the trial court, without a
new filing fee.

Pretrial court orders binding in the trial court after remand.

(2)

(b)

Generally. The trial court should recognize that to alter a pretrial court order without
a compelling justification would frustrate the purpose of consolidated and
coordinated pretrial proceedings. The pretrial court should recognize that its rulings
should not unwisely restrict a trial court from responding to circumstances that arise
following remand.

Concurrence of the Pretrial Court Requived to Change Its Orders. Without the

written concurrence of the pretrial court, the trial court cannot, over objection,
vacate, sctaside, or modify pretrial court orders, including orders related to summary
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(c)

(d)

Judgment, jurisdiction, venue, joinder, special exceptions, discovery, sanctions

related to pretrial proceedings, privileges, the admissibility of expert testimony, and
scheduling.

Exceptions. The trial court need not obtain the written concurrence of the pretrial
court to vacate, set aside, or modify pretria; court orders regarding the admissibility
of evidence at trial (other than expert evidence) when necessary because of changed
circumstances, to correct an error of law, or to prevent manifest injustice. But the
trial court must support its action with specfic findings and conclusions in a written
order or stated on the record.

Unavailability of Pretrial Court. If the pretrial court is unavailable to rule, for
whatever reason, the concurrence of the MDL Panel Chair must be obtained.

13.9 Review.

(a)

(b)

MDL Panel Decision. Orders of the MDL Panel, including those granting or denying
motions for transfer, may be reviewed only by the Supreme Court in original
proceedings.

Orders by the Trial Court and Pretrial Court. Orders and judgments of the trial
courtand pretrial court may be reviewed by the appellate court that regularly reviews
orders of the court in which the case is pending at the time review is sought,
irrespective of whether that court issued the order or judgment to be reviewed.

13.10 MDL Panel Rules. The MDL Panel will operate at the direction of its Chair in accordance
with rules prescribed by the panel and approved by the Supreme Court of Texas.
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