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OPINION

Appdlant, Howard Lohmuller, gppedls, pro se, fromthe summary judgment rendered infavor of
hisformer employer, Morgan Buildings & Spas, Inc. (“Morgan”), and the Texas Workforce Commisson
(“TWC"). Intwo pointsof error, Lohmuller contendsthat (1) thetrid court erred in determining therewas
“substantia evidence’ to support the TWC' s decision to deny him unemployment benefits after he was
terminated from his job at Morgan; and (2) he was denied due process of law. Because we find that the
TWC's decison to deny Lohmuller’s claim for unemployment benefits is not supported by substantia

evidence, we reverse the trid court’ s judgment and render adecison in Lohmuller’ sfavor.



Background

From September 23, 1998 through January 11, 1999, Lohmuller worked as a sdesman for
Morgan. Morgan's sdlesmen were required to work on commission during all “recreetiona and boat
shows.” When Lohmuller refused to work a show scheduled for January 12, 1999, without first receiving
a“draw” againg future commissons, he was terminated.

After he was terminated from his position & Morgan, Lohmuller filed a cdlam for unemployment
benefits with the TWC. Lohmuller dso filed a clam for unpaid wages under the “ Texas Payday Law,”
codified at Chapter 61 of the Texas Labor Code.! The TWC ultimately ruled that Lohmuller was entitled
to $410.31 in unpaid wages because M organ had falled to compensate imadequately, as required by the
federal Far Labor Standards Act. However, the TWC denied Lohmuller's claim for unemployment
benefits, finding that he was “disgudified” from receiving those benefits because he was discharged for

misconduct.

Lohmuller appeded the TWC' s decision to deny his claim for unemployment benefits. In March
of 1999, the TWC Appeds Tribund made the following findings of fact regarding Lohmuller's
unemployment benefitsdaim:

The damant was hired as a commisson-only sales person for the named employer
[Morgan]. On January 11, 1999, the business manager told the clamant that he would
have towork at anRV and boat show the following evening from6 p.m. until 10 p.m. The
clamant, having aready been scheduled to work at the business from 9 am. until 6 p.m.,
said something to the effect that he was not going to work the show without being given
adraw. The business manager then told the dlaimant that he was “finished” and that he
should clear out hisdesk. They then spoke with the branch manager who seconded the
business manager’ s decision to discharge the clamant.

1 The objective of the Texas Payday Law is to deter employers from withholding wages by

providing wage claimants an avenue for the enforcement of wage claims, many of which would often be too
smdl to justify the expense of acivil lawsuit. See Holmans v. Transource Polymers, Inc., 914 S\W.2d 189,
192 (Tex. App.—Fort Worth 1995, writ denied). To accomplish that objective, the legidature established an
administrative system vesting authority in the Texas Employment Commission, now known as the Texas
Workforce Commission, to govern the payment of wages by employers. Seeid. at 190 n.1. The statute also
provides for administrative review of claims for wages and for judicia review of administrative decisions.
Seeid.



A draw is an advance on incoming commissions. The clamant’s contract with the
employer does not guarantee any draws or any pay other thanthe commissions on sales,
fallowing the initid training period.

The Appeals Tribunal concluded, based on the foregoing findings, that Lohmuller was “clear|ly]”
discharged for “misconduct™? and therefore not entitled to unemployment benefitsunder Section 207.044
of the Texas Unemployment Compensation Act. See TEX. LABOR CODE ANN. § 207.044 (Vernon
1996) (providing that individuas who are discharged for misconduct connected with the individud’ s last
work are disqualified for benefits).

The Appeds Tribuna dso made the following additiona concluson of law:

... The damant was discharged immediately after he told the business manager that he
would not work the next night without receiving adraw; compensation which he had not
been told that he would receive or that he was entitled to receive under the terms of the
contract Sgned by hmwiththe employer whenhired. The dlaimant, himsdf, characterizes
his response as arefusal towork, dbeat withconditions. A damant isnot in apostion to
refuse to work at the compensation rate to which he has agreed without that refusal
condtituting a refusal to carry out the duties to which he agreed. This circumstance
condtitutes insubordination which is misconduct connected with the work as
mismanagement of the daimantsposition of employment. The employer isnot required to
negotiate the terms under which the claimant will work, if those terms have aready been
established as they had been in this case.

Accordingly, the Appeds Tribund affirmed the TWC'sinitid decison to deny Lohmuller benefits under
Section 207.044 of the Act.

2 The Texas Unemployment Compensation Act defines “misconduct” as follows:

“Misconduct” means mismanagement of a position of employment by action or
inaction, neglect that jeopardizes the life or property of another, intentional wrongdoing or
malfeasance, intentional violation of a law, or violation of a policy or rule adopted to ensure
the orderly work and the safety of employees.

TEX. LABOR CODE ANN. § 201.012(a) (Vernon 1996). The definition of misconduct “does not include an
act in response to an unconscionable act of an employer or superior.” Id. at § 201.012(b).
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Lohmuller filed a petition for de novo review of the TWC' s decison to deny himunemployment
benefitsin Harris County Civil Court at Law No. 1. The partiesfiled crossmotionsfor summary judgment
and, onNovember 17, 1999, the tria court granted summary judgment infavor of TWC and Morgan. This

apped followed.

Standard of Review

Decisons by the TWC regarding unemployment benefits are subject to de novo review in which
the trid court determineswhether substantia evidence supportsthe TWC' sruling. See TEX. LAB. CODE
ANN. 8 212.202(a) (Vernon 1996); Collingsworth Gen’l Hosp. v. Hunnicutt, 988 S.W.2d 706,
708 (Tex. 1998); Mercer v. Ross, 701 S.W.2d 830, 831 (Tex. 1986). Because the only question
before the trial court is aquestionof law, appedal's under substantia evidence de novo review are uniquely
suited to summary judgment. See Firemen’s & Policemen’s Civil Serv. Comm'’ nv. Brinkmeyer,
662 SW.2d 953, 956 (Tex. 1984); G.E. American Communication v. Gaveston Central
Appraisal Dist., 979 SW.2d 761, 766 n.5 (Tex. App.—Houston [14th Dist.] 1998, no pet.). The
TWC'sruling carries a presumption of vdidity, and the party seeking to set asde such adecison hasthe
burden to show that it was not supported by substantial evidence. See Collingsworth, 988 SW.2d at
708; Mercer, 701 SW.2d at 831. Under the substantia evidence standard of review, the reviewing
court must look to the evidence presented to the trid court and not the record created by the agency. See
Mercer, 701 S.W.2d at 831. The reviewing court may not set aside a TWC decison merely because it
would reachadifferent concluson. See Collingsworth, 988 S\W.2d at 708. Rather, it may do so only
if it finds that the TWC’ s decison was made without regard to the law or the facts and therefore was

unreasonable, arbitrary, or capricious. Seeid.

Unemployment Benefits

Inhisfirg point of error, Lohmuller complains the tria court committed “ clear error” becausethere
was “no evidence’ supporting the TWC' s decision to deny his request for unemployment compensation
benefits. In particular, Lohmuller argues that, because his employer was acting in an “unconscionable’
manner, any refusa to work on his part was justified and therefore not evidence of misconduct, as defined



by the Texas Unemployment Compensation Act. Lohmuller contends he refused to work at the boat show
because it would have required him to work thirteen daysin a row without pay in violation of state and
federa law. Lohmuller argues therefore, that his refusal to work was in response to an unconscionable

request by his employer and was not misconduct as that term is defined by the Act.

As noted above, the definition of “misconduct” includes “mismanagement,” and “intentiona
wrongdoing or mafeasance” in connection with job performance. See TEX. LABOR CODE ANN. 8
201.012(a). However, the definition of misconduct expresdy “doesnot include an act in response to an
unconscionable act of an employer or superior.” Id. a § 201.012(b). It isundisputed by appellees that,
onthe day of histermination, Lohmuller had worked six consecutive days and that he was aso scheduled
to work the next seven daysin arow. Lohmuller maintains he only refused to work the boat show after
he was told he would receive no pay “for the second week inarow.” Lohmuller assertsthat, by forcing
him to work the boat show without any compensation, Morgan was violating the Texas Labor Code and
the federal Fair Labor Standards Act. Indeed, the TWC found that Morgan had violated the minimum
wage and overtime provisons of the federal Fair Labor Standard Act. Thus, there was evidence before
thetria court that Morgan was forcing Lohmuller to work without proper compensation.

An employee' s refusd to comply with an unreasonable request by an employer cannot condtitute
misconduct under the Texas Unemployment Compensation Act disqualifying an employee from benefits.
See Texas Employment Comm’'n v. Hughes Drilling Fluids, 746 SW.2d 796, 802 (Tex.
App—Tyler 1988, writ denied) (recognizingthat the Texas Legidature* harbored no intentionto disqudify
employees who violae a company policy or rule which is whally arbitrary or capricious’). In light of
evidence that Morgan was requiring Lohmuller to work without proper pay, and that his refusal to work
was based on his employer’ s unreasonable request that he continue to do so, the TWC' sdecisionto deny
his request for unemployment compensation was made without regard to the facts and therefore was
unreasonable. See Collingsworth, 988 S.W.2dat 708. The TWC' sdecisontodeny Lohmuller’sclam



for unemployment benefits was thus not supported by substantial evidence. Accordingly, wereverse the
judgment of the tria court and we render judgment granting Lohmuller’ sdam for unemployment benefits®
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Judgment rendered and Opinion filed December 21, 2000.
Panel conssts of Jugtices Y ates, Fowler and Edelman. (J. Edeman concurs in the result only).
Do Not Publish— TEX. R. APP. P. 47.3(b).

3 Inlight of our disposition of Lohmuller's first point of error, we need not consider his contention
that he was denied due process of law.



