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OPINION

Thaddeus Burns, appellant, was convicted by ajury of the offense of unauthorized use of avehide
while exhibiting adeadly wegpon. After finding an enhancement paragraph true, the jury sentenced Burns
to twenty years confinement in the Inditutiond Divisdon of the Texas Department of Crimind Justice on
September 14, 1990.1 In three points of error gppdlant Burns chalenges both his conviction and the
deadly weagpon finding. We dfirm.  Onthemomingof May 2, 1990, Pat Martin called the Galveston
Police Department to report that her vehicle had been stolen from the parking lot of her place of

1 The Court of Crimina Appeals granted Appellant an out-of-time appeal in 1999.



employment. Police officer Bryan Gatdly proceeded to the crime scene, and after taking information from
Martin, began to search for the stolenvehide inthe surrounding area.  After spotting avehicle matching the
description given to him by Martin, Officer Gately drove by and observed appellant and a passenger
through the front windshield of the stolen vehicle. The driver of the vehide thenturned onto another road,
with Gately following, when a chase ensued.  Officer William Scott subsequently responded to Gately’s
request for help, ultimately heading off the partiesto the chase and parking his squad car so as to block one
avenue of escape. Having parked the car, Scott then exited it and stood with his revolver drawn in an
attempt to shoot out the tires of the stolen vehicle.

While Scott amed his weapon, the driver of the stolen vehidle then veered at an angle directly
toward Scott, causng him to quickly retreat behind the squad car to avoid being struck. After passng
withinafew feet of Scott, the vehicle continued in another direction. The stolenvehicle proceeded to turn
acorner where boththe driver and passenger bailed out while ill inmotion. Momentslater Officer Gately
arived at the scene of the abandoned vehicle which cameto rest after crashing into a parked tow truck.
Galveston Police separately apprehended appellant and his passenger near the scene of the wreck.
Officers Gatdly and Scott then returned appelant, handcuffed and in the car, to the scene of the collision
where the owner of the tow truck, Mark Droge, and his employee, Robert Silva, identified Appellant.

Appelant now raises three points of error.

Identification Testimony

In his first point of error, appellant argues that the trid court erred in admitting the identification
testimony of two witnessesresulting inaviolationof his State and Federal Due Process Rights. Under both
the Texasand Federa Congtitutions, an in-court identification is inadmissible when (1) it has beentainted
by animpermissibly suggedtive pre-trial procedure, and (2) it creates asubstantia likelihood of irreparable
misdentification. See Simmons v. United States, 390 U.S. 377, 384, 88 S.Ct. 967, 971 (1968); In
re GA.T, 16 SW.3d 818, 827 (Tex. App.— Houston [14th Dist.] 2000, pet. denied). An appellant
chdlenging atrid court decison to admit identificationtestimony hasadifficult and heavy burdeninthat he
must prove each dement by clear and convincing evidence. In re G.A.T, 16 SW.3d a 827.



Determinations asto the admissibility of identification testimony require an examination of boththe totaity
of the circumstances surrounding the particular case and the rdiagbility of the identification. See Loserth
v. State, 963 SW.2d a 770, 772 (Tex. Crim. App. 1998). Findly, we apply a de novo standard in
reviewing thisquestion. Seeid. at 771. Regarding thefirg prong of this analysis, Texas courts
recognize that a suggestive pre-trid identification procedure is not necessarily impermissibly so. See
Barley v State, 906 SW.2d 27, 33 (Tex. Crim. App. 1995). In the ingtant case, an officer drove
Appd lant back to the crime scene in handcuffs so that witness Droge might confirmwhether Appellant was
the driver of the stolen vehicle. However suggestive this showup identification procedure may have been,
this Court has recently held that such a pre-trid identification procedure is not impermissibly suggestive.
SeelnreG.A.T, 16 SW.3d at 827.

Appdlant arguesthat asecond suggestive aspect of the show-up identificationprocedure occurred
when the police told witness Droge that “they redlly wanted to find [the driver and passenger of the stolen
car] because they dmost ran down a police officer.” We disagree. While the police officer’ s satement
may have been suggedtive insome incidentd way, gppellant falsto show by clear and convincing evidence
that it was impermissibly suggestive. Moreover, gopdlant failsto cite any authority indicating that such a
gatement isimpermissibly suggestive. Having determined that no impermissibly suggestive procedure was
employed onwitness Droge, we need not eval uate whether the procedure crested asubstantia likelihood
of misdentification asto hisin court identification of gppdlant. See Barley, 906 SW.2d at 34.

Appdlant dso contendsthat the in-court identificationby witness Silva was likewise tainted by the
sameimpermissibly suggestive pretrid procedure as Droge. However, because appdlant failed to object
or otherwise preserve this complaint at trial, nothing is preserved for review. See TEX. R. APP. P.

33.1(a). Accordingly, appelant’sfirst point of error is overruled.

Improper Jury Argument

In his second point of error gppellant argues that the State engaged in 9x areas of impermissble
jury argument, thus violaing his right to an impartia jury under the State and Federal Congtitutions.
Specificdly, appdlant contends that the prosecutor: struck at the appdlant over the shoulder of defense



counsd; bolstered the testimony of an identification witness; interjected his own persona opinion, which
was derogatory, asto appelant’ s character; repeatedly inflamed the jury and introduced new facts outside

the record; and made an improper community expectation argument.

At the outset, we note, as pointed out by the State, that the gppellant falled to object at trid to any
of the dlegedimproper jury argument by the prosecution. Under the current Rules of Appellate Procedure,
a complaning party falls to preserve anything for review absent a timely request, objection or motion
coupled withatrid court ruling onthe request, objection, or motion. TEX. R. APP. P. 33.1(a). Appdlant
acknowledges this but contends that at the time of trial, September 1990, Texas law alowed for an
exception to the preservation of error requirement.? Thisexception, outlinedin Romo v. State, alowed
an gppellate court to deviate from the preservation requirement where the argument of the prosecutor was
S0 pregudicid that an ingtruction to disregard would not cure the harm. See 631 S.W.2d 504, 505 (Tex.
Crim. App. 1982), overruled by Cockrell v. State, 933 SW.2d 73, 89 (Tex. Crim. App. 1996).
Later, in 1996, the Court of Crimind Appeds overruled the exception in Romo, holding that, with the
enactment of Rule of Appellate Procedure 52(a), the exception was overruled by statute.

Redizing that appellant’s trial occurred prior to Cockrell, we nevertheless hold that his second
point of error has not been preserved for review viathe Romo exception. See TEX. R. APP. P. 33.1(a).
InFowler v. State, the gppellant was convicted in 1996 and filed an gppelate brief for his conviction in
February 1997 with oral argument occurring on October 1, 1997. See Fowler v. State, 991 SW.2d
258, 260 (Tex. Crim. App. 1999). In the interim, on September 1, 1997, current Rule of Appdllate
Procedure 44.2 became effective, with the result being that the court applied the more restrictive harm
andyss of the current Rule despite Appdlant’s conviction and filing of his appellate brief prior to the
effective date of thenew Rule. Seeid. at 260 n.4. Concluding that only the right to appeal a conviction
was avested and substantive right, as opposed to the application of a procedural mechanismfor itsreview,

2 Former Rule of Appellate Procedure 52(a), the predecessor to current Rule 33.1(a), provided that
“[i]n order to preserve a complaint for appellate review, a party must have presented to the trial court atimely
request, objection, or motion stating the specific grounds for the ruling he desired for the court to make . . .
[and] obtain a ruling on the party’s request objection or motion.”
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the Fowler Court upheld the Tenth Court of Appeds's application of Rule 44.2. See Fowler, 991
S.W.2d at 261.

In the present case, gppellant’s invocation of the previoudy overruled Romo exception to the
preservation of error requirement is a procedural mechanism for review. Relying on the recent decision
in Fowler, then, we will apply Appellate Rue 33.1 and the Cockrell decison overuling the Romo

exception. Accordingly, appellant’s second point of error is overruled.

L egal Sufficiency

In his third point of error, gopellant chdlenges the legd sufficiency of the jury’s finding that he
exhibited adeadly wegpon, i.e., the olen vehicle, in furtherance of his conviction for unauthorized use of
avehicde. Legd aufficiency is the congtitutional minimum required by the Due Process Clause of the
Fourteenth Amendment to sugtain a crimind conviction. See Jackson v. Virginia, 443 U.S. 307,
315-16, 99 S.Ct. 2781, 61 L.Ed.2d 560 (1979). The standard of review for alega sufficiency chdlenge
requires that the reviewing court ask whether any rationd trier of fact could have found the essential
elements of the offense beyond a reasonable doubt. See Jackson, 443 U.S. a 320, 99 S.Ct. 2781,
Johnson v. State, 871 SW.2d 183, 186 (Tex.Crim.App.1993), cert. denied, 511 U.S. 1046, 114
S.Ct. 1579, 128 L.Ed.2d 222 (1994). During alegd sufficiency chalenge, the reviewing court examines
al evidence in the light mogt favorable to the jury's verdict. See Johnson, 871 S.W.2d at 186.

At the time of appellant’s offense, the provison of the Code of Criminal Procedure regarding
deadly wegpon findings provided, in pertinent part, that “[u]pon[an] affirmative finding thet the defendant
used or exhibited adeadly weapon during the commissionof an offense or the immediate flight therefrom,
thetrid court shdl enter the finding in the judgment of the court.” TEX. CODE CRIM. PROC. Art. 42.12
83g(a)(2) (West 1990) (amended 1991) (current version at TEX. CODE CRIM. PROC. ANN. Art. 42.12
839(8)(2) (Vernon Supp. 2000)). Likewise, the offense of which appellant was convicted provided that
“[4] person commitsan offenseif he intentiondly or knowingly operatesanother’ sboat, airplane, or motor-

propelled vehicle without the effective consent of the owner.”  Act of January 9, 1973, 63 Legidature,



R.S, ch. 1973 Tex. Gen. Laws 932 (amended 1993) (current version at TEX. PEN. CODE § 31.07(Q)
(West 2000)).

Appdlant’'s complaint of legd insufficiency argues that because his adleged attempt to hit Officer
Scott did not occur during the commission of his offense or hisimmediate flight therefrom, the trid court
erred in entering thisfinding in his judgment. Specificaly, appdlant complains that, because a“sgnificant”
period of time egpsed between the taking of the vehicle and when Officer Gately first spotted Appel lant
init, the evidence adduced & trid was legdly insufficient to support the jury’ s affirmative finding. We do
not agree. Appellant was convicted of unauthorized use of amotor vehicle as opposed to robbery or theft.
Contrary to appellant’s pogition, unauthorized use of a motor vehicle can be a continuing offense. See
Medina v. State, 962 S\W.2d 83, 86 (Tex. App.— Houston [1% Dist.] 1997, pet. ref’ d).

In Medina, the gppellant caused the deaths of three innocent victims after colliding with the car
in which they wereriding. Seeid. at 85. Immediately prior to the collision, the gppellant had stolen the
truck inwhichhe wasriding with the policeinpursuit. Seeid. Appeding hisconvictionfor felony murder,
Medina argued that his offense of unauthorized use of a motor vehicle had been completed when he
collided withthe victims car and that the evidence waslegdly insuffident to prove felony murder. See id.
The court disagreed and hdd that gppdlant was continuing to operate the motor vehide without the
owner’ s consent when he collided withthe victims car. Seeid. at 86. Applying thisholding to the present
case, we reach the same decison and hold that gppellant’s offense of unauthorized use of a vehicle
remained inprogress at the time he attempted to hit Officer Scott. Accordingly, we hold thet the evidence
supporting the jury’ sdeadly weapon findingwas suchthat any rationd trier of fact could have reached the
same decison. Appellant’ sthird point of error is overruled

19 Maurice Amidel

Judtice

Judgment rendered and Opinion filed October 19, 2000.
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Pand congsts of Chief Justice Murphy, and Justices Amidel, and Hudson.
Do Not Publish— TEX. R. APP. P. 47.3(b).



