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MAJORITY OPINION

A jury found appellant guilty of murder, and assessed punishment at life
imprisonment. On appeal, appellant raises two points of error. First, appellant argues that
the trial court’s charge to the jury regarding the effect of “good-conduct time” on parole
eligibility isunconstitutional asappliedto hiscase. Second, appellant arguesthat hereceived

ineffective assistance of counsel at trial. We affirm.

Appellant contends that the trial court erred in instructing the jury that his time in
prison might be reduced through the award of good conduct time because appellant was not

eligible for such areduction while serving a prison sentence for murder. Appellant did not



object to the instruction at trial. Appellant’s argument is not entirely without merit.

Because appellant did not object to the jury charge instruction, the appropriate
standard of review isthe statutory one for fundamental error in the charge. Article 36.19 of
the Code of Criminal Procedure establishesthe standard for fundamental error inthe court’s
charge: “the judgment shall not be reversed...unless it appears from the record that the
defendant has not had afair and impartial trial.” It isappellant’s burden on appeal to show
the erroneous charge resulted in such egregious harm that he did not receive a fair and
impartial trial. See Almanzav. Sate, 686 S.W.2d 157, 171 (Tex. Crim. App. 1984). Thishe

has not done.

The First Court of Appeals, in Jimenez v. Sate, held that “the court’s charge to the
jury on good-conduct time as mandated in article 37.07, section 4(a) is unconstitutional. . .”
because it required an instruction that is an incorrect statement of the law under the facts of
the case. 992 SW.2d 633, 638 (Tex. App.—Houston[1st Dist.] 1999), affirmed on other
grounds, 32 S.\W.3d 233 (Tex. Crim. App. 2000). We have, however, considered thisissue
and determined that the “good-conduct time” instruction, mandated by article 37.07 is not

unconstitutional .

In Edwardsv. State, we held that article 37.07 did not viol ate appellant’ s due process
rights because the instruction as a whole correctly described the calculation of parole
eligibility and the role of “good-conduct” time in reducing the period of incarceration. 10
S.W.3d 699, 705 (Tex. App.—Houston [14th Dist.] 1999, pet. granted.). Specificaly, the
jury in Edwards was warned that the award of good conduct time cannot be predicted and
they should not consider the extent to which good conduct time might be awarded to
appellant. 1d. The same information was provided to the jury in deciding appellant’s
punishment. Thus, the samerationaleis applicablein our case. Accordingly, appellant has

not shown egregious harm. Therefore, we overrule appellant’ s first point of error.

In appellant’ s second point of error, he asserts that his attorney’ sfailure to request a



continuance after the discovery of the murder weapon amounted to ineffective assistance of

counsel denying him afair trial. We disagree.

Appellant, in order to prevail on his ineffective assistance of counsel claim, must
establish that 1) trial counsel’s acts or omissions fell outside the range of reasonably
competent professional assistance, and 2) there is areasonabl e probability that the outcome
of the trial would have been different absent counsel’ s deficiencies. Thompson v. State, 9
S.W.3d 808, 812—-13 (Tex. Crim. App. 1999). Appellant failsto satisfy thefirst prong of this
test.

When appellant’ strial counsel became aware of the existence of the murder weapon,
he moved for a continuance until a ballistics test could be performed, or, in the alternative,
amistrial. Thetrial court granted aoneand one-half hour recess, during whichtimethe State
determined how quickly a ballistics test could be performed. After the recess, the State
informed the trial court that aballisticstest could be run on the gun the same day. Thetrial
court then recessed until Thursday (two days later) so that test could be performed.
Moreover, two defense attorneys were present when the ballisticstest was conducted. There
Is nothing in the record to indicate that appellant’s trial counsel’s acts or omissions fell
outsidetherangeof reasonably competent professional assistance. Accordingly, weoverrule

appellant’ s second point of error.

The judgment of thetrial court is affirmed.

Paul C. Murphy
Senior Chief Justice

Judgment rendered and Opinion filed October 4, 2001.
Panel consists of Justices Edelman, Frost, and Murphy.*
Publish — TeX. R. App. P. 47.3(b).

! Senior Chief Justice Paul C. Murphy sitting by assignment.
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CONCURRING OPINION

The purpose of ajury chargeisto inform thejury of the applicable law and guideit
in applying the law to the case. See Hutch v. State, 922 S.W.2d 166, 170 (Tex. Crim. App.
1996). Thispurposeisfrustrated when atrial court issuesachargethat contains misleading
information. 1n 1993, our legidlature enacted a statute that effectively required our criminal
trial courtsto do just that. Instead of requiring the “good conduct time” instruction only in

those cases in which adefendant would be eligible for a“good conduct time” reductionin



hissentence, thelegislature mandated that trial courtsgivetheinstructionin all cases—even
in cases like this, where the defendant, by law, is not eligible for such a reduction in his

sentence. 2

In accordance with article 37.07, section 4(a), the court below dutifully gave the
mandatory instruction, thereby informing the jury assessing appellant’s punishment that
appellant, if sentenced to aterm of imprisonment, might earn time off through an award of
good conduct time.®> That was misleading information. Appellant, in fact, would not be
eligible for any reduction in his sentence due to good conduct time. The charge aso
informed the jury that it could not be “ accurately predicted” how good conduct time might
beapplied to appellant, if thejury sentenced himto aprison term, becausethat determination
would depend on the decisions made by prison and parole authorities. That, too, was
misleading information. At the timethetrial court instructed the jury, it could have stated
with absolute certainty that if the jury sent appellant to prison, he definitely would not
receive areduction of his sentence due to good conduct time. By virtue of another statute,
the law ssmply did not allow appellant to benefit from good conduct time, no matter what
decisions prison and parole authorities might make. See TExX. Gov’'T CobE ANN. art.
508.149(a)(2) (Vernon 1998 & Supp. 2001).

The incongruity created by these two statutory provisions has plagued trial and
appellate courtsfor sometime, yet thelegisature hastaken no action to remedy the problem.
Consequently, tria courts, dutifully following the law, continue to give juries misleading
information. The defendants sent to prison by the juries given this misleading information
keep raising this issue on appeal. And, in the absence of a legidative solution, the
intermediate courts of appeals keep awaiting guidance from the Texas Court of Criminal

Appeals asto whether it is error for thetrial court to give the mandatory instruction in the

2 The instruction is mandated in all non-capital felonies. TEx. CoDE CRIM. PROC. ANN. art 37.07, § 4(a)
(Vernon Supp. 2001); Cagle v. Sate, 23 S.W.3d 590, 593 (Tex. App.—Fort Worth 2000, pet. filed).

3 The entire jury chargeis attached as an appendix to this opinion.
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caseswhereit means giving the jury misleading information. Courts have come down on
both sides of theissue. Some find, because of the mandatory nature of the statute, the trial
court commits no error in giving theinstruction.  Othersfind error and proceed to a harm

analysis.®

Our high court had the opportunity to resolve thisissuein Jimenez, acase in which
both the State and the defendant petitioned for review. SeeJimenezv. Sate, 32 S.W.3d 233,
235 (Tex. Crim. App. 2000). Instead of putting an end to the conflict, the Court of Criminal
Appeals addressed only which standard of harm to apply in these cases.® Finding theissue

* This court and others have essentially held that the misleading information in the mandatory instruction is,
ineffect, defeated by (1) other languagein the mandatory instruction whichinstructsthejurors* not to consider theextent
to which good conduct time may be awarded to or forfeited by this particular defendant [and] . . . . not to consider the
manner in which the parole laws may be applied to this particular defendant,” and by (2) the presumption that the jurors
followed the court’ s “not to consider” instruction. Espinosav. Sate, 29 S.\W.3d 257, 261 (Tex. App.—Houston [14th
Dist.] 2000, pet. ref’d) (“we do not find the charge so misleading asto have denied appellant hisright to due process and
due courseof law.”); Caglev. Sate, 23 S.W.3d 590, 594 (Tex. App.—Fort Worth 2000, pet. filed) (“Becausethe charge
specifically states that good conduct time and parole may or may not be awarded to a particular defendant, and because
inthiscasethe charge did not misstatethe law appli cableto appellant, the charge neither viol ated appel lant’ sdue process
rights nor article 36.14's mandate to correctly charge the jury.”); Edwards v. Sate, 10 SW.3d 699, 70205 (Tex.
App.—Houston[14th Dist.] 1999, pet. granted) (parolecharge not constitutional error); Luquisv. State, 997 S.\W.2d 442,
443 (Tex. App.—Beaumont 1999, pet. granted) (“ The Article 37.07 instructionisthe ' law applicableto the case’ because
the L egidlature passed astatute whichrequired it be givenin the punishment phase of ajury trial for the particul ar offense
for which the defendant isbeing tried. It could not be charge error for thetrial court to include the statutorily mandated
instruction.”); Martinez v. Sate, 969 SW.2d 497, 500-02 (Tex. App.—Austin 1998, no pet.) (parole charge not
consgtitutional error, and, assuming it is, constitutional harm analysis applies); Garciav. Sate, 911 S.W.2d 866, 868-69
(Tex. App.—El Paso 1995, no pet.) (parole charge not constitutional error because it is not misleading).

® SeeHill v. State, 30 S.W.2d 505, 508-09 (Tex. App.—Texarkana 2000, no pet.) (holding that giving a good
conduct timeinstruction amounted to egregiousharm). TheFirst Court of Appealshasreasoned that “[w]hen faced with
a conflicting statutory requirement that is, as applied to a particular defendant, unconstitutional, the trial court must
follow the mandate of article 36.14, tailoring the charge so that it becomes a correct statement of the law asiit applies
to the particular defendant.” Bradley v. Sate, 45 SW.3d 221, 223, (Tex. App.—Houston [1st Dist.] 2001, pet. filed)
(holding that the jury instruction that his sentence might be reduced through award of good conduct time was
unconstitutional asapplied to him because hewasnot eligiblefor such areduction). Seealso Greenv. Sate, 839 S.W.2d
935, 946 (Tex. App.—Waco 1992, pet. ref’ d) (assuming parole charge is constitutional error, Almanza’ sharm analysis

applies)

® The Court of Criminal Appeals held that where, as here, the defendant failsto object to agood conduct time
instructionwhichisinapplicableto hisalleged offense, the applicabl e standard of review on appeal isthat of fundamental
error; the judgment is not to be reversed unlessit appears from the record that appellant did not have afair and impartial
trial. See Jimenez, 32 SW.3d at 233 (affirming harmless-error analysis, without deciding whether statute was
unconstitutional as applied).



of whether it is error to give this instruction “far from pressing,”” our high court |eft for
another day the issue we, and many other courts across the state, now struggle to resolve:
Is it error for a trial court to give an inapplicable and misleading, yet unobjected-to,
mandatory instruction? In accordance with precedent from this court, the majority
concludes that the trial court’ sinclusion of the article 37.07 instruction in the jury charge,
advising that good conduct time might reduce appellant’s sentence, was constitutional
despite its inapplicability to appellant’s case. Until the Texas legidature takes action to
correct the incongruity in the statutory scheme caused by this mandatory instruction, or the
Texas Court of Criminal Appeals speaks to this issue, our own precedent controls. That
precedent compel sthe conclusion that the court below did not err inincluding themandatory

instruction in the jury charge even though it contained misleading information.

/s Kem Thompson Frost
Justice

Judgment rendered and Opinion filed October 4, 2001.
Panel consists of Justices Edelman, Frost, and Senior Chief Justice Murphy.®
Publish — TEX. R. APP. P. 47.3(b).

7 Jimenez, 32 SW.3d at 239 n.23.

8 Senior Chief Justice Paul C. Murphy sitting by assignment.
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APPENDI X
CHARGE OF THE COURT ON PUNISHMENT?®

LADIESAND GENTLEMEN OF THE JURY:

By your verdict returned in this case you have found the Defendant guilty of the
offense of Murder. It is necessary that the jury assess the punishment for this offense.

You are instructed that the punishment for Murder is confinement in the state
penitentiary for aperiod of not lessthan five (5) years nor more than ninety-nine (99) years
or life, and the jury, inits discretion, may, if it chooses, assess a fine in any amount not to
exceed Ten Thousand Dollars ($10,000.00) in addition to confinement in the penitentiary.
Therefore, you will assess the punishment, upon said finding of guilty, at any term of years
not lessthan five (5) nor morethan ninety-nine (99) yearsor life, and if you chooseto assess
afinein addition to such confinement, you will assess such fineand so statein your verdict.

Y ou arefurther instructed that in fixing the Defendant’ s punishment, which you will
show in your verdict, you may take into consideration all the facts shown by the evidence
admitted before you in the full trial of this case and the law as submitted to you in this
charge.

Under the law applicable in this case, the Defendant, if sentenced to a term of
imprisonment, may ear n time off the period of incar ceration imposed through the award of
good conduct time. Prison authorities may award good conduct time to a prisoner who
exhibits good behavior, diligence in carrying out prison work assignments, and attempts at
rehabilitation. If aprisoner engages in misconduct, prison authorities may also take away
all or part of any good conduct time earned by the prisoner.

It isalso possiblethat the length of time for which the Defendant will be imprisoned
might be reduced by the award of parole.

Under the law applicable in this case, if the Defendant is sentenced to a term of

® Emphasis added.



imprisonment, hewill not becomeeligiblefor parole until the actual time served equalsone-
half of the sentence imposed or 30 years, whichever is less, without consideration of any
good conduct time he may earn. |If the Defendant is sentenced to aterm of less than four
years, he must serve at least two years before heiseligiblefor parole. Eligibility for parole
does not guarantee that parole will be granted.

It cannot accurately be predicted how the parole law and good conduct time might
be applied to this Defendant if he is sentenced to a term of imprisonment, because the
application of these laws will depend on decisions made by prison and parole authorities.

You may consider the existence of the parole law and good conduct time. However,
you are not to consider the extent to which good conduct time may be awarded to or
forfeited by this particular Defendant. Y ou are not to consider the manner in which the
parole law may be applied to this particular Defendant.

In arriving at the amount of punishment it will not be proper for you to fix the same
by lot, chance or any other method than by afull, fair and free exercise of the opinions of
theindividual jurors.

It isour Foreperson’ sduty to preside at your deliberations, vote with you, and when
you have unanimously agreed upon a verdict, to certify to your verdict by using the
appropriate form attached hereto, and signing the same as Foreperson.

No one has any authority to communicate with you except the officer who has you
incharge. During your deliberationsin this case, you must not consider, discuss, nor relate
any mattersnot in evidence before you. Y ou should not consider, nor mention any personal
knowledge or information you may have about any fact or person connected with this case
which is not shown by the evidence.

After you haveretired, you may communicate with this court in writing through the
officer who hasyou in charge. Do not attempt to talk to the officer who hasyou in charge,
or the attorneys, or the Court, or anyone else concerning any question you may have. After
you have reached a unanimous verdict, the Foreperson will certify thereto by filling in the

appropriate form attached to this charge and signing his name as Foreperson.
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