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MAJORITY OPINION

Appellant, Lions Eye Bank of Texas (the “Eye Bank”), appeas from the judgment
entered in favor of appellees, Levi V. Pery, Sr., Eula Perry, Christopher Perry, and Patricia
Perry (the “Perrys’), on their clam that the Eye Bank was negligent in performing a whole
eye enuclueation on the deceased, Levi V. Perry, J. (“Levi”). We conclude the Perrys
cannot recover mental anguish damages on their clam for negligence in this case, and
reverse the judgment of the trial court and render judgment that the Perrys take nothing on

their negligence and gross negligence claims against the Eye Bank.



|. BACKGROUND

Levi, who was the son of Levi Perry, Sr. and Eula Perry and the older brother of
Christopher Perry and Patricia Perry, was jogging in MacGregor Park in Houston at
approximately 9:45 p.m., on May 31, 1994, when he sustained four gunshot wounds to the
head during the course of a robbery. Levi was taken to Ben Taub Hospita where he was
pronounced dead upon arrival. At the hospital, Levi Perry, Sr. signed a “Harris County
Hospital Digtrict Consent for Postmortem Procedures’ form, refusing all organ and tissue
donation, including eyes and corneal tissue, on the previoudy expressed desires of Levi.
Levi's body was transferred to the Harris County Medical Examiner's Office for the

performance of an autopsy.

During the viewing of Levi’s body a the funera home a few days later, Levi's
sister, Angela Perry, who is an ophthalmologist, noticed that Levi's eye lids did not look
norma. When Angela investigated by prying open Levi’s eyes, she discovered that Levi's
entire eyes had been removed from the sockets and corneal caps had been inserted in place
of the eyes. This whole eye enucleation occurred without the Perrys permission and
against Levi's wishes. Upon inquiry, someone from the Medical Examiner's Officer told
Angela that Levi’s eyes were not in their sockets at the time of the autopsy and that its
office is not involved in the harvesting of organs for donation. An employee of the funeral
home told Angela that Levi’s eyes were not present when Levi’s body arrived at the
funera home. From these conversations, Angela concluded the Eye Bank had removed

Levi’seyes.

Eye Bank technician, Gabriel Hernandez, tedtified that with the permission of the
Medica Examiner, he took Levi’s corneal tissue prior to the autopsy, and he did not see
anything in the medical records indicating that Levi's family had not consented to the

remova of the corneal tissue! The Eye Bank maintains that Hernandez took only the

! Texas law permits the removal of cornea tissue without the family’s consent, but with the
permission of the justice of the peace or the Medical Examiner where (1) the decedent from whom the tissue
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cornedl tissue and did not take the eyesin their entirety.

The Perrys sued the Eye Bank for negligence, gross negligence, and intentional
infliction of emotional distress, and sought mental anguish and punitive damages.? At tria,
the jury found the Eye Bank had negligently enucleated Levi’s eyes. The jury awarded
actual damages for menta anguish to Levy Perry, Sr. in the amount of $50,000, Eula Perry
in the amount of $30,000, Christopher Perry in the amount of $15,000, and Patricia Perry
in the amount of $15,000. The jury further awarded the Perrys, collectively, $200,000 in
exemplary damages on their gross negligence clam. The jury, however, did not find in
favor of the Perrys on their claim for intentional infliction of emotiona distress® The trid

court entered judgment in accordance with the jury’s verdict.

In this appeal, the Eye Bank assarts: (1) the Perrys cannot recover for negligent
inflicion of menta anguish; (2) the evidence is legadly and factualy insufficient to
support the Perrys recovery of mental anguish damages, (3) Christopher Perry and
Patricia Perry do not have standing to bring this lawsuit; (4) the evidence is legally and
factudly insufficient to support a finding that an Eye Bank employee enucleated Levi's
eyes, (5) the Texas Hedth & Safety Code precludes a finding of liability against the Eye
Bank; (6) the evidence is legdly and factualy insufficient to support the Perrys recovery
of punitive damages, and (7) the trid court erred in allowing Angela Perry to testify.
Because it is dispositive of this appeal, we will address the issue of whether the Perrys may

recover for the negligent infliction of mental anguish.

is to be removed died under circumstances requiring an inquest by the justice of the peace or medical
examiner; (2) no objection by anyone listed in section 693.013 is known by the justice of the peace or medica
examiner; and (3) the remova of the corneal tissue will not interfere with a subsequent investigation or
autopsy or ater the decedent’s postmortem facial appearance.

TEX. HEALTH & SAFETY CODE ANN. § 693.012 (Vernon 1992).

2 The Perrys also brought claimsfor negligence per se, conversion, and mutilation of a corpse, which
were not submitted to the jury.

® The Perrys do not appea the jury’s finding against them on intentional infliction of emational
distress.



1. NEGLIGENT INFLICTION OF MENTAL ANGUISH

The Eye Bank contends the Perrys cannot recover for the negligent infliction of
mental anguish. To prevail on a cause of action for negligence, the plaintiff must satisfy
three elements: (1) a lega duty owed by the defendant to the plaintiff; (2) breach of that
duty; and (3) damages proximately caused by such breach. Van Horn v. Chambers, 970
SW.2d 542, 544 (Tex. 1998). Duty is the threshold issue. Thapar v. Zezulka, 994 S.W.2d
635, 637 (Tex. 1999). Whether the defendant owed a duty to the plaintiff is a question of
law for the court to decide from the particular facts of the case. Golden Spread Council,

Inc. v. Akins, 926 SW.2d 287, 289 (Tex. 1996).

In Texas, there is no general lega duty to avoid negligently inflicting menta
anguish. Boyles v. Kerr, 855 SW.2d 593, 594 (Tex. 1993). While negligently inflicted
mental anguish may be an element of recoverable damages when the defendant breaches
some other duty, “[flor many breaches of legal duties, even tortious ones, the law affords
no right to recover for resulting mental anguish.” City of Tyler v. Likes, 962 S.W.2d 489,
494 (Tex. 1997). A plaintiff may recover for mental anguish where his damages are caused
by the defendant's breach of some other lega duty. Boyles, 855 SW.2d at 597.
Accordingly, mental anguish damages are recoverable in a limited set of circumstances.
(1) the foreseeable result of a breach of duty arising out of certain special relationships,
(2) common law torts involving intentional or malicious conduct; and (3) persona injury
cases where the defendant’s conduct causes serious bodily injury. Verinakis v. Medical
Profiles, Inc., 987 SW.2d 90, 95 (Tex. App.—Houston [14th Dist.] 1998, pet. denied)
(citing Likes, 962 SW.2d at 494-96). In the absence of one of the three above-described
situations, the recovery of menta anguish damages may be recovered in wrongful death

and bystander actions. 1d. (citing Likes, 962 SW.2d at 496).*

4 The Texas Supreme Court cited a number of specific examples where the plaintiff has been
allowed to recover mental anguish damages caused by the breach of some other lega duty. Boyles, 855
SW.2d at 597 (citing Moore v. Lillebo, 722 SW.2d 683 (Tex. 1986) (wrongful death); Leyendecker &
Assocs,, Inc. v. Wechter, 683 SW.2d 369 (Tex. 1984) (defamation); Billings v. Atkinson, 489 S.W.2d 858
(Tex. 1973) (invasion of privacy); Fisher v. Carrousel Motor Hotel, Inc., 424 SW.2d 627 (Tex. 1967)
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The Perry’s contend they may recover menta anguish damages based on a special

relationship and as bystanders. We will examine each contention.
A. Special Relationship

The Perys clam they have a specia relationship with the Eye Bank giving rise to
a duty on the part of the Eye Bank not to negligently inflict mental anguish. The Perrys
base their claim of a specia relationship on three theories. First, the Perrys assert that if
Hernandez, the Eye Bank technician, had properly inquired with the medica examiners
officer as to whether a family member had objected to any tissue and organ donation, as
required under Texas law, he would have learned of the Perrys objection to the removal
of Levi's corneal tissue and eyes. See TEX. HEALTH & SAFETY CODE ANN. 88 693.003;
693.012 (Vernon 1992). Second, the Perrys assert that because the Eye Bank has a policy
under which it voluntarily undertakes to review dl medical documents accompanying a
potential donor prior to taking corneal tissue or performing whole eye enucleations, it has
a duty not to negligently undertake that review. See RESTATEMENT (SECOND) OF TORTS
§ 324A (1965).° Third, the Perrys assert the Texas Penal Code imposes a duty because it

provides that a person commits the offense of abuse of a corpse if he intentionally or

(battery); Fisher v. Coastal Transp. Co., 149 Tex. 224, 230 S.W.2d 522 (1950) (physical injury); Suart v.
Western Union Tel. Co., 66 Tex. 580, 18 S.W. 351 (1885) (failure of telegraph company to timely deliver
death message); Pat H. Foley & Co. v. Wyatt, 442 SW.2d 904 (Tex. Civ. App.—Houston [14th Dist.] 1969,
writ ref’d n.r.e.) (negligent handling of a corpse)).

5 Section 324A of the Restatement (Second) of Torts provides:

One who undertakes, gratuitously or for consideration, to render services to another which
he should recognize as necessary for the protection of athird person or his things, is subject
to liability to the third person for physica harm resulting from his failure to exercise
reasonable care to protect his undertaking, if

(a) hisfailure to exercise reasonable care increases the risk of harm, or

(b) he has undertaken to perform a duty owed by the other to the third person, or

(c) the harm is suffered because of reliance of the other or the third person upon the
undertaking.

RESTATEMENT (SECOND) OF TORTS § 324A.



knowingly “disinters, disturbs, removes, dissects, in whole or in part, carries away, or
treats in a seriousy offensive manner a human corpse” TEX. PEN. CODE ANN. 8§

42.08(a)(1) (Vernon 1994).

Certain relationships may give rise to a duty, which, if breached, would support
mental anguish damages;, however, there must be a “specific duty of care that, under the
law, arises from the relationship.” Boyles, 855 SW.2d a 600. Most legd and personal
relationships do not create a duty to avoid causing mental anguish. Likes, 962 SW.2d at
496. “Specid reationship” cases have three common elements. (1) a contractud
relationship between the parties, (2) a particular susceptibility to emotiona distress on the
pat of the plaintiff, and (3) the defendant's knowledge of the plantiff’'s particular
susceptibility to the emotional distress based on the circumstances. Johnson v. Standard
Fruit & Vegetable Co., 984 SW.2d 633, 638 (Tex. App.—Houston [1st Dist.] 1997), revd
on other grounds, 985 SW.2d 62 (Tex. 1998). In this case, the Perrys cannot establish the
first element of a specia relationship giving rise to a duty not to negligently inflict mental
anguish because there is no contractual relationship between the Perrys and the Eye Bank.

Seeking to avoid the contractua element of a specia relationship, the Perrys
contend this Court’s decison in Pat H. Foley & Co. v. Wyatt does not stand for the
proposition that next of kin seeking recovery of damages resulting from mutilation of a
corpse must prove the existence of a contract as a prerequisite to recovery. 442 S.W.2d
904 (Tex. Civ. App.—Houston [14th Dist.] 1969, writ ref’d n.r.e). We disagree with the
Perrys interpretation of that case. In Pat H. Foley & Co., the mother of the decedent,
alleged the funerad home did not properly perform its contract for embaming, burial, and
funera services, and was negligent in preparing, embalming, preserving, and protecting
her son's body for burial. 1d. a 905. This Court stated the general rule that the plaintiff
cannot recover damages for menta anguish in the absence of physicd harm to the
plantiff. 1d. a 906. The Court, however, noted an exception to the general ruled
applicable to the facts of the case before it. Id. It specifically found the parties in the case

were not srangers to each other, but rather their relationship was contractual and,
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therefore, the plaintiff's claim for mental anguish was not based solely in negligence. Id.
Unlike Pat H. Foley & Co., there is no contract in this case between the Perrys and the Eye
Bank and, therefore, the Perrys mental anguish claim is grounded solely in negligence.

The Texas Supreme Court has permitted recovery for menta anguish as the
foreseeable result of a breach of duty arising out of certain specia relationships. These
include the physician-patient relationship because most physicians negligence also
causes bodily injury. Likes, 962 SW.2d a 496. The supreme court has also permitted
mental anguish compensation in specia relationships involving “a very limited number
of contracts dealing with intensely emotional noncommercial subjects such as preparing
a corpse for buriad or delivering news of a family emergency.” Id. (citations omitted)
(emphasis added). We conclude, based on Likes and Pat H. Foley & Co., recovery for
mental anguish damages in this intensely emotional noncommercia transaction involving

Levi must have asits basis a contractual relationship.

In the absence of a contractua relationship, the Perrys cannot establish their mental
anguish clam is a foreseeable result of a breach of a duty arising out of a specia
relationship with the Eye Bank. The Perrys clam is based solely in negligence, and the
Perrys were strangers as to the Eye Bank. Whatever the nature of the relationship between
the Perrys and Eye Bank was, it did not rise to the level of a special relationship. Because
none of the theories put forth by the Perrys establish a specid relationship with the Eye
Bank justifying the mental anguish damages awarded by the jury, we will examine the

second argument proffered by the Perrys to support the mental anguish damage awards.

B. Bystander

The Perrys aso contend they can recover mental anguish damages as bystanders.
We disagree. Bystanders may recover mental anguish damages suffered as a result of
witnessing a serious or fatal accident involving a close family member. Likes, 962 S.W.2d

at 496; Boyles, 855 SW.2d at 597. To recover as a bystander, the plaintiff must establish:



(1) The plantiff was located near the scene of the accident, as contrasted
with one who was a distance away from it;

(2) The plaintiff suffered shock as a result of a direct emotional impact upon
the plaintiff from a sensory and contemporaneous observance of the
accident, as contrasted with learning of the accident from others after its
occurrence; and

(3) The plaintiff and the victim were closely related, as contrasted with an

absence of any relationship or the presence of only a distant relationship.
United Servs. Auto. Assn v. Keth, 970 SW.2d 540, 541-42 (Tex. 1998) (per curiam).
Texas law requires the bystander’'s presence when the injury occurred and the
contemporaneous perception of the accident. Id. at 542. None of the Perrys observed the
removal of Levi's eyes. We find the bystander theory of recovery is inapplicable to the
facts of this case. The Perrys did not witness an accident. Instead, they witnessed Angela
Perry’s discovery that Levi’s eyes were not in his eye sockets, and are ineligible for mental

anguish damages as bystanders.
[Il. DAMAGES

The Perrys have not established that they can recover menta anguish damages
under any theory for the Eye Bank’s aleged negligence in removing Levi’s eyes without
their consent. We, therefore, sustain this issue, and reverse the actua damages awarded
the Perrys based on the Eye Bank’'s alleged negligence. Moreover, absent an award of
actual damages from a tort, punitive damages are not available. Twin City Fire Ins. Co. v.
Davis, 904 S.W.2d 663, 665 (Tex. 1995) (stating actua damages sustained from a tort must
be proven before punitive damages are available). Texas cases unanimoudy hold that
recovery of actua damages is a prerequisite to receipt of exemplary damages. Doubleday
& Co., Inc. v. Rogers, 674 SW.2d 751, 754 (Tex. 1984). Because the Perrys are not entitled
to actual damages, they may not recover exemplary damages. Accordingly, we must aso

reverse the award of exemplary damages.

V. CONCLUSION



We hold the Perrys cannot recover any damages from the Eye Bank. Thus, we need
not address Eye Bank’'s remaining issues. Accordingly, we reverse the judgment of the
trial court and render judgment that the Perrys take nothing on their clams against the Eye
Bank.

1) John S. Anderson
Justice

Judgment rendered and Mgjority and Dissenting Opinions filed September 6, 2001.
Panel consists of Justices Anderson, Hudson, and Seymore. (Seymore, J. dissenting).
Publish — TEX. R. APP. P. 47.3(b).



