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OPINION

Inthisconsolidated gpped , weaddressineffective ass sance of counsd issuesarisng out of one
defenselawyer’ sjoint representation of two brotherswho were both charged with the of fense of

aggravated robbery and tried together in a single proceeding.
INTRODUCTION

Thegppdlants, Kedric D€ ShaunKegler ("Kedric") and Terry LynnKegler ("Terry"), eechpled
guilty totheoffense of aggravated robbery. Thetrid court sentenced Kedrictothirty yearsand Terry to



forty yearsimprisonment. Kedric appealsontwo pointsof error, claiming: (1) hisguilty pleawas
involuntary duetoineffectiveassstanceof counsd, and (2) hewasdenied effective ass sance of counsd
becausehislawyer dsorepresented Terry. Terry goped sclaiming hewasdenied effectiveass sance of
counsel becausehislawyer dsorepresented Kedric. Weoverrulethesepointsof error and affirmthe

decision of the trial court.
FACTUAL BACKGROUND?

Ontheafternoon of June4, 1997, Kedricand Terry wereridinginacar with their friend,
Christopher Thorne. Asthey weredriving, Thorneremarked that "somebody isgoingto havetolay it
downtonight," whichisdireetjargonfor robbing someone. Thethreemenfirst congdered robbingthe
occupantsof atruck, but Terry decided against it when another truck parked nearby. Thenthey
cong dered robbing amanwho waswearing anecklace, but Terry indicated he"didn’t fed likejacking
him." After rgecting thesetwo possiblevictims, they spotted Tremaine Green and CashandraHudgins
gttingat abusstop. Accordingtothepre-sentenceinvestigation report, Thornetold Kedric, "I’ mgonna,
we gonna go do them, what you gonnado?' Kedric replied that he would stay in the car.

WhileKedricwaitedinthecar, Terry and Thorneapproached the busstop where Green and
Hudginswerewaiting. Pointinga.357 magnum pistol at the unarmed couple, Thornedemanded their
money and Green’ swatch. Thevictimsresponded by throwing Hudgins purseand Green’ swatchtothe
ground. Thornethen shot andkilled Green. WhileHudginsranto get help, Thorneand Terry fledthe
scene. Kedric, hearing thegunshots, backed the car out of thedriveway wherehewaswaiting, sopped
topick up Thorneand Terry, and then sped away. EnroutetotheKeglers resdence, Thornesoldthe
gunused to shoot Green. Later that evening, Kedric went over tothe houseof hisformer girlfriend,
LaKeysha LaGrange and told her what had happened.

According tothe pre-sentenceinvestigation report, Terry initidly told the policethat heknew
nothing about the offenseand that he had been a homeat thetimeit occurred. Later, Terry admitted thet

! Because the appellants pled guilty, the facts come from their statements unless otherwise noted.



he had been with Thorne when Thorne committed the robbery.

Both Kedricand Terry pled guilty to aggravated robbery without an agreed recommendationon
punishment, and both filed motionsfor deferred adjudication of guilt. Oneattorney represented both

Kedric and Terry at the plea and sentencing hearings.
VOLUNTARINESS OF PLEA

Inhisfirgt point of error, Kedric assartsthat hisguilty pleawasinvoluntary because of ineffective
assgtanceof counsel. Hearguesthat defense counsd wasdeficient innot advisng himthat hewasnot
culpableasaparty merely by being present a the crime scenewhen hedid not commit an affirmative act

to assist the primary actors (Terry and Thorne) in the robbery and, in fact, refused to participate.

Boththefederd and state congtitutionsguaranteethe accused theright to havetheass sance of
counsdl. SeeU.S.CoNsT. Amend. VI; TEX. CONST. ART. |, 810; TEX. CODECRIM. PROC. art. 1.05
(Vernon 1977). Theright to counsdl includestheright to reasonably effectiveassstanceof counsdl. See
Strickland v. Washington, 466 U.S. 668, 686 (1984); Ex parte Gonzales, 945 S.W.2d 830, 835
(Tex. Crim. App. 1997). Thisright extendstothepleabargaining process. See Ex parteLafon, 977
S.\W.2d 865, 867 (Tex. App.—Dalas 1998, no pet.) (citing Ex parte Battle, 817 SW.2d 81, 83 (Tex.
Crim. App. 1991)).

Toproveapleawasinvoluntary because of ineffectiveassstanceof counsd, thegppd lant must
show (1) counsel’ srepresentation/advicefell below an objective standard and (2) thisdeficient
performance pregudiced the defense by causinghimtogiveup hisrighttoatrid. SeeExparteMorrow,
952 S.W.2d 530, 536 (Tex. Crim. App. 1997), cert. denied, 525 U.S. 810 (1998) (citing Hill v.
Lockhart, 474 U.S. 52, 59 (1985); Srickland, 466 U.S. at 688-92; McMannv. Richardson, 397
U.S. 759, 770-71(1970)). Thegppdlant must proveineffectiveass sanceof counsd by apreponderance
of the evidence. Seeid.

Inany caseandyzing theeffective ass sance of counsd, webeginwiththestrong presumptionthet
counsel wascompetent. See Thompson, 9 SW.3d at 813 (Tex. Crim. App. 1999); Jacksonv. Sate,



877SW.2d 768, 771 (Tex. Crim. App. 1994) (en banc). Wepresumecounsdl’ sactionsand decisons
werereasonably professiona and weremotivated by soundtrid strategy. SeeJackson, 877 SW.2d at
771. Thegppdlant hastheburden of rebutting thispresumption by presenting evidenceillugratingwhy trid
counsdl didwhat hedid. Seeid. Thegppd lant cannot meet thisburdenif therecord doesnot specificaly
focuson thereasonsfor theconduct of trial counsel. SeeOsoriov. Sate, 994 SW.2d 249, 253 (Tex.
App.—Houston [14th Dist.] 1999, pet. ref’d); Kemp v. Sate, 892 SW.2d 112, 115 (Tex.
App.—Houston[1st Dist.] 1994, pet. ref’ d). Thiskind of recordisbest developedinahearingonan
applicationfor awrit of habeascorpusor amotionfor new trial. SeeKemp, 892 SW.2d at 115; see
also Jacksonv. Sate, 973 S.W.2d 954, 957 (Tex. Crim. App. 1998) (stating that when counsel is
alegedly ineffective because of errorsof omisson, collaterd attack isthebetter vehiclefor developingan
ineffectivenessclam). Whentherecordisslent asto counsd’ sreasonsfor hisconduct, finding counsdl
Ineffectivewould causethe court to engagein merespecul ation, apracticewewill notindulge. See
McCoyv. Sate, 996 S.W.2d 896, 900 (Tex. App.—Houston[14th Dist.] 1999, pet. ref’ d) (citing
Jackson, 877 SW.2d at 771).

Inthiscase, therecordissilent asto the advice defense counsel gave Kedricand counsel’ s
rationae, if any, underlying that advice. Kedricdid not fileamotion for anew tria or ahabeascorpus
petition and therefore, failed to devel op evidenceof trial counsdl’ sstrategy. Without evidenceinthe
record, weare unableto concludethat defense counse’ sperformancefe | bel ow the objectiverangeof
competence. Therefore, wecannot concludethat Kedric' sguilty pleawasinvoluntary. Accordingly, we

overrule Kedric’'sfirst point of error.
JOINT REPRESENTATION

Wenow turnto Kedric' ssecond point of error and Terry’ sonly point of error, inwhichthey clam
they weredenied effective ass stance of counsdl because onelawyer represented both of them. Kedric
contendsthat defense counsd falled to vigoroudy emphas zethat Kedric waslessculpableby arguing thet
he(1) wasminimdly involvedintheoffenss, (2) immediately demonsirated remorse by telling hisformer
girlfriendwhat had happened, and (3) fully cooperated withthepolice. Kedricalsoclamshiscasewas



harmed when defense counsel argued that Terry’ slack of acriminal record showedthat Terry’s
involvement wasan aberration of character. Kedricdamsthat whilethisargument may haveworkedin
favor of Terry, itworked againg him becauseit served to highlight Kedric’ snumerousarestsand crimind
history. Conversdly, Terry arguesthat defensecounse harmed him by arguing Kedricwaslessculpable
duetothefact Kedricwasnot “onthe scene” and did not know about the shooting. Terry arguesthat
Kendric' sabsencefromthesceneprovided astark contrast to Terry’ spresence at thescenewith the

gunman at the time of the robbery and murder.

Anaccused' sright to reasonably effectiveassstance of counsel can be, but isnot automaticaly,
violated by thejoint representation of multipledefendants. See Jamesv. Sate, 763 S.W.2d 776, 779
(Tex.Crim. App. 1989). Inconddering clamsof ineffectiveass stanceof counsd based on conflictsof
interest, welook to Cuyler v. Qullivan, 446 U.S. 335 (1980). SeeMonreal v. Sate, 923 S.W.2d
61, 64 (Tex. App.—San Antonio 1996), aff' d, 947 SW.2d 559 (Tex. Crim. App. 1997). Whenthe
appellants do not show an actual conflict of interest, we look to Strickland v. Washington in

considering claims of ineffective assistance of counsel. Seeid. at 63.

Toprovetheright to reasonably effectiveass stance of counsa hasbeen violated by aconflict of
interest, an gppel lant must show * (1) that hiscounsa wasburdened by anactual conflict of interest and
(2) that the conflict had an adverseeffect on specificinstancesof counsa'sperformance.” Monreal v.
Sate, 947 SW.2d 559, 564 (Tex. Crim. App. 1997) (citing Cuyler, 446 U.S. at 348-350) (emphasis
added). Toestablishanactud conflict of interest, thegppe lant must show " onedefendant sandstogain
sgnificantly by counsd adducing probativeevidenceor advancing plausbleargumentsthat aredamaging
tothecauseof aco-defendant whom counsdl isalsorepresenting.” James, 763 SW.2d at 779 (quoting
Foster v. Sate, 693 SW.2d 412, 413 (Tex. Crim. App. 1985)). Failureto emphasizethe cul pability
of onedefendant over theother doesnot creste an actua conflict. SeeHowardv. Sate, 966 SW.2d
821, 827 (Tex. App.—Austin 1998, pet. ref’ d); Raspberry v. Sate, 741 SW.2d 191, 197 (Tex.
App.—Fort Worth 1987, pet. ref’ d) (citing Burger v. Kemp, 483 U.S. 776, 784 (1987)). Some
examplesof whenthepotentid for conflict becomesan actua conflict arewhenincul pating or exculpating

testimony existsto thedetriment of onedefendant and when the defense strategy goessour, or was
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thwarted by the strategy of the State. See James, 763 S.W.2d at 781.

Thefactsinthiscasearesmilar tothosepresentedin Howardv. Sate, inwhich oneattorney
represented two brothers, Chedrich and John Howard. Both of theHoward brotherswerecharged with
attempted murder and tried together inasingleproceeding. SeeHoward, 966 SW.2d at 823 & 825.
Chedrichactudly shot thecomplainant. Seeid. a 823. John argued that defense counsd wasunableto
emphasizetherelative cul pability of thebrothers. Seeid. at 827. Theappellatecourt rejectedthis
argument, stating:

... [ T]raditiond distinctions between accomplicesand principa shave been abolished.

Penal Code§7.01(c). But accepting theassartion that arguably Johnwaslessmoraly

cul pable than Chedrich because he did not pull the trigger, no actual conflict of

interestisshown. That John did not personally shoot thecomplainant wasirrel evant

to Chedrich'spunishment, just as Chedrich'slack of acrimina record wasirreevant to

John's. For counsel to point out that John wasonly aparty totheshooting, andtoargue

that thisshould becongderedinhisfavorin ng punishment, would not necessarily

causethejury toassessaharsher punishment againg Chedrich. That counsd did not argue
John'slesser culpability tothejury doesnotinitsdf provethat aconflict of interest existed.

Id. (emphasis added).

Inthiscase, no actud conflict of interestisshownindefense counsel’ srepresentation of both
Kedricand Terry. Both Kegler brothersblamed Thorne, not each other, for theshooting. Appellants
cameforward with no evidenceto show oneof them stood to gain significantly by counsel adducing
probativeevidenceor advancing plausibleargumentsthat weredamaging tothe cause of theather. The
record containsnothing toindicatethat any excul patory or incul patory statementsexisted to the detriment
of one brother or that the State somehow thwarted defense strategy.

Defensecounsd argued Kedric' slesser culpability. Kedric, however, complainsabout thebrevity
of counsd’ sdoaing satement and contendsthat counsd should haveargued morevigoroudy on hisbehdlf.
Neither counsd’ sdecig on asto thelength and content of hisclosing satement, nor hisfaluretoemphasize
Kedric' slesser culpability establishesan actud conflict of interest. Thetrid judgeheddl therdevant facts
of thecasebeforehim at thetime of sentencing and thegppd lants crimind higtory. Inmakingaclosing



datement, defensecounse merdy summarized theevidencedready beforethecourt, including thelesser
roleKedric playedintheoffense. Kedricdid not show that he stood to gain significantly by counsel
advancing aplaug bleargument that would havedamaged Terry’ scause. Therefore, wefind thebrevity
of defensecounsd’ sclosing argument isnot sufficient to show anactua conflict of interest. Likewise,

merely pointing out that Terry did not have a criminal record did not affect Kedric’'s punishment.

Asfor Tary' sclamof ineffectivenessbased on counsd’ sactionsinemphasizing Kedric' slesser
roleintheoffense, wenotethat thetria court did not necessarily assessaharsher punishment againgt Terry
merely because defense counsel pointed out that Kedric stayedinthecar, did not know anyonehad been
shot, and would havefdt differently had hisbrother been* onthesceneand hadthegun.” Again, thejudge
had al therdevant factsof thecaseand theappdlants crimina history beforehim. Defensecounsd’s
summary of theevidencedid not unfairly prejudiceeither brother nor isit amanifestation of aconflict of
interest. Terry hasnot shown an actua conflict of interest by establishing that Kedric stoodtogain
sgnificantly by counsd adducing probativeevidenceor advancing plausbleargumentsthat aredamaging

to him.

Theappdlantsciteseverd casesinwhichthereviewing court found anactud conflict of intere.
Thesecaseared| digtinguishablefromthefactspresented here. InExparteParham, 611 SW.2d 103,
104-05(Tex. Crim. App. 1981), the Texas Court of Crimina Appedsfound anactud conflict of interest
whereonebrother’ stestimony would excul patetheother by proving hedid theactua shootingina
murder case. Inthiscase, thereisno evidencethat thetestimony of either of the appellantswould
exculpatetheother. InExparte McCormick, 645 S.W.2d 801, 803-06 (Tex. Crim. App. 1983), the
court found the potentia for conflict becamean actua conflict of interest dueto defensecounsd’ strid
drategy. Inthiscase, however, thereisno evidenceof defensecounsd’ sstrategy intherecord. InAmaya
v. Sate, 677 SW.2d 159, 161-62 (Tex. App.—Houston[1st Dist.] 1984, pet. ref’ d), thecourt found an
actua conflict of interest when the di screpanci es between the testimony of variouswitnesseswerenot
exploited becauseit would have hurt the other co-defendants. Here, therewasno discrepancy between
thetestimony of theagppelants whoweretheonly “witnesses’ inthe proceeding and who both pled guiilty.

Asnoted, becausetherecord doesnot show anactual conflict, i.e., that oneappellant tandstogain
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ggnificantly by counsel producing evidenceor advancing plausbleargumentsat theexpenseof theother,

Cuyler has no application to this case.

Havingfoundthat Cuyler doesnot goply, wemust eva uatethe gppellants ineffectiveasssance
of counsel clamsusngtheSricklandandyss. Asprevioudy mentioned, under Srickland, each of the
gopdlantsmust show thet (1) counsdl’ srepresentation fell bel ow an objectivestandard of reasonableness,
and (2) counsal’ sdeficient performanceresulted in prejudiceto the appellants. 466 U.S. at 688-92.
Becausetherecordissilent asto defense counsal’ sstrategy, the appel lantshave not rebutted the
presumption that defense counsel wascompetent. Thus, thefirst prong of Sricklandisnot met.
Conseguently, neither Kegler brother can demongtratethat hewas denied effective ass sance of counsel
based ontriad counsd’ sjoint representation of both brothers. Accordingly, weoverruleKedric' ssecond

point of error and Terry’s only point of error.

Havingfound nomeritinthegppdlants pointsof error, thejudgmentsof thetrid court areaffirmed.

/s Kem Thompson Frost
Justice

Judgment rendered and Opinion filed May 4, 2000.
Panel congists of Justices Amidei, Anderson and Frost.
Publish — TEX. R. APP. P. 47.3(b).



