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MAJORITY OPINION

Appelant, Jerry Cruice, appedls from a conviction for aggravated sexua assault of a child. See
TEX. PEN. CODE ANN. 8§ 22.021 (Vernon Supp. 2000). A jury assessed punishment at five years
confinement in the Inditutiond Divison of the Texas Department of Crimind Justice. In fourteen issues,
gopdlant contends the trid court erred by (1) admitting his oral statement into evidence; (2) denying his
request to determine awitness s competency outsidethejury’ spresence; (3) denying his chalenge for cause
and request for two additional peremptory chdlenges; (4) violating his due process rights by failing to
disclose exculpatory evidence; (5) denying hismotionfor ingtructed verdict; (6) entering judgment whenthe
evidencewas legdly and factudly insuffident to support the conviction; (7) denying his request for alesser-



included-offense indruction in the jury charge; (8) denying his request for an ingtruction of involuntary
conduct; and (9) overruling his objection to the State's comment on hisfailure to testify. We affirm.

Complainant, asix-year old girl, told her mother that appellant, the father of her best friend, pulled
her shortsdown and placed his private partson her private parts. Complainant’s mother took complainant
to her pediatrician, who examined her for sexua assault. The examination produced no physical evidence
of sexud assault. The incident, nevertheess, was reported to locd law enforcement authorities, who
interviewed complainant and her family.

After acquiring an arrest warrant, police officers arrested gppellant at 3:05 am. the following
morning for aggravated sexua assault of a child. The investigating officer gave appelant the statutory
warnings and gppellant said he “wanted some time to think, get his thoughts together.” Around 7:40 am.
the arresting officer returned to appellant’ scell and asked gppellant if he wanted to give awritten statement.
Appelant said no and the officer got up to leave the room. As the officer exited, appdlant said, “1 didn’t
intentiondly set out to hurt that girl. 'Y ou know, sometimes you do some things without thinking of the

conseguences and don't realize what you have done until later.”

Beforetrid, gppelant filed amotionto suppressthe statement. After hearing testimony at apre-trid
hearing, the trid court found the statement to be voluntary, and not the result of custodia interrogetion. The

court denied the motion.

Suppression of Oral Statement

In hisfirgt point of error, gppdlant contendsthe trid court committed reversble error in denying his
moation to suppress his oral statement. Appdlant contends the statement was inadmissible because it
semmed from custodid interrogation or the functiona equivalent thereof.

Inahearing ona motion to suppress evidence, the trid court isthe sole trier of fact and judge of the
credibility of the witnesses and the weight to be given their testimony. See Statev. Ballard, 987 SW.2d
889, 891 (Tex. Crim. App. 1999). Thetrid court may thus believe or disbelieve any or dl of the witness's
tetimony. See Johnson v. State, 871 SW.2d 744, 748 (Tex. Crim. App. 1994). Asthetrier of fact,



the trid court may disbdieve testimony even if the tesimony is uncontroverted. See, e.g., Mattias v.
State, 731 S.W.2d 936, 940 (Tex. Crim. App. 1987); Kirkwood v. State, 488 S.W.2d 824, 826 (Tex.
Crim. App. 1973).

Inreviewing the trid court’ sruling onamotionto suppress, we afford dmost total deferenceto trid
court’ sdeterminations of historical facts that the record supports and itsrulings on gpplicationof law to fact
questions, aso known as mixed questions of law, when those fact findings and rulings are based on an
evauation of credibility and demeanor. See Loserth v. State, 963 SW.2d 770, 772 (Tex. Crim. App.
1998). Mixed questions of law and fact that do not turn on an evaluation of credibility and demeanor are

reviewed de novo. Seeid.

Article 38.22 of the Texas Code of Criminad Procedure governs the admissibility of ordl statements
by anaccused. See TEX. CODE CRIM. PROC. ANN. Art. 38.22 (Vernon 1979 & Supp. 2000). Under
section 3(a) of article 38.22, oral confessions are not admissible at trid. 1d. art. 38.22, 83(a); Guevara
v. State, 985 S.W.2d 590, 593 (Tex. App.—Houston[14th Dist.] 1999, pet. ref’ d). Nevertheless, under
section 5 of atide 38.22, an unrecorded oral statement is admissible if it is not the product of custodia
interrogation. See TEX. CODE CRIM. PROC. ANN. Art. 38.22, 85 (Vernon Supp. 1998); Wortham v.
State, 704 S.W.2d 586, 589 (Tex. App.—Austin 1986, no pet.). Appellant was clearly in custody when
he made the statement to the arresting officer; consequently, the issue presented is whether the statement
resulted from interrogation. Because the issue does not turn on an evauation of credibility and demeanor,
we conduct a de novo review of the trid court’s finding that the statement was not the result of custodia

interrogation.

I nterrogationfor Fifth Amendment purposes “refers not only to express questioning, but asoto any
words or actions on the part of the police (other than those normally attendant to arrest and custody) that
the police should know are reasonably likdly to dicit an incriminating response from the suspect.” Rhode
Island v. Innis, 446 U.S. 291, 300-01; 100 S.Ct. 1682, 1689 64 L.Ed.2d 297 (1980); Janecka v.
State, 739 S.W.2d 813, 828 (Tex. Crim. App. 1987). “Any statement givenfredy and voluntarily without
any compdling influencesis, of course, admissble inevidence.” Innis, 446 U.S. at 300, 100 S.Ct. at 1689;
Jonesv. State, 795 SW.2d 171, 176 (Tex. Crim. App. 1990).



The only witness at the suppression hearing was Detective Charles Perkins. Perkins testified that
he spoke with appdlant in jall soon after hisarrest. After Perkins read appellant the statutory warnings,
gppellant asked “what thisis about.” Perkins responded that “it wasinreference to an incident which had
dlegedly occurred at his house the previous afternoon with a neighborhood girl.” Perkins attested that
gopdlant then said, “I didn’t do anything wrong.” Perkins responded that “from what we have been told
and fromwhat the doctor at the Conroe Medical Center believes, . . | beieve youdid something— I believe
you did do somethingwrong.” Appelant said that “what | did | didn’t think waswrong.” The men spoke
for about ten minutesthen gppellant said *he wanted some time to think, get his thoughts together.” Perkins
|eft.

Perkins testified that the next morning when he returned to the jail, he reminded appdllant that
appellant was il under the statutory warnings and asked appellant if he would like to give a written
satement. Appellant said no so Perkins got up to leave. Asheexited appdlant said, “1 didn’t intentionally
Set out to hurt that girl. 'Y ou know, sometimes you do some thingswithout thinking of the consequencesand
don’t redlize what you have done until later.” Perkins attested that he did nothing to prompt the statement
and had never even asked appellant what happened.

Perkins further tedtified that after gppellant volunteered the statement, he asked appellant if he had
ever done anything likethisto hisdaughter or anyone else. Appelant said no. After that exchange, Perkins
once again started to leave when appdlant said, “[1]s there some way | can make aded with someoneto
keep this thing from going to court.” Perkins told appellant that he would have to tak to the district
attorney’ s office and Perkins | ft.

Appellant contends that Perkins' s question, “do you want to give awritten statement,” amounted
to interrogation. We disagree. The question was an invitation to engage in interrogation, which appelant
declined. Although Officer Perkins attempted to initiate interrogationwhen he asked gppdlant if he would
like to give a written statement, no interrogation took place until after appellant voluntarily offered his
thoughts about hisintentions with complainant. Even if the question amounted to interrogation, gppdlant’s
negetive response terminated the interrogation.  Perkins asked no other questions of appellant until after
gppellant made his statement.



Furthermore, Perkins s action in getting up to leave the room after being told that appelant did not
want to make a statement did not amount to interrogation. Leaving a room is not an action that Perkins
should have known was reasonably likely to dicit an incriminating response from gppellant. Accordingly,
we overrule appdlant’ sfirst point of error.

Competency Hearing

Inhissecond point of error, gopdlant mantains thetria court committed reversible error by denying
his request that the court determine the competency of complainant outside the presence of the jury. While
the better practice is to hold acompetency hearing outsde the presence of the jury; see Schulz v. State,
957 SW.2d 52, 65 (Tex. Crim. App. 1997); the Texas Rulesof Evidencedo not literdly requirethat atriad
court conduct acompetency hearing of achild outside the presence of thejury. See Reyna v. State, 797
S.W.2d 189, 192 (Tex. App.—Corpus Christi 1990, no pet.). Rule 601(a)(2) requires a trid court to
examine achild who iscalled to tedtify to determine if the child appearsto possess sufficient intdllect to relate
transactions with respect to which the child is interrogated, but makes no specific provison that the
examinationbe conducted outsidethe jury’ spresence. See TEX. R. EVID. 601(a)(2). Although Rule 104
authorizes the trid court to make a preliminary determination that a witness is qudlified to tedify; see R.
104(a); it does not require a hearing outside the jury’ s presence on the qudification of awitness. See R.
104(c). On the other hand, rule 104(c) requires the tria court to conduct a hearing outside the jury’s
presence on the admissibility of aconfession in acrimina case and on other preliminary matters “when the

Interests of justice so requireor inacrimind case whenan accused isawitnessand so requests.” R. 104(c).

In this case, appdlant requested a hearing outside the jury’s presence on a preliminary matter,
namely, complanant’s competency, but he was not awitness. Therefore, under rule 104(c) thetrid court
was not required to conduct a hearing outside the jury’ s presence unless the interests of justice so required

one. Appellant contends a competency hearing outside the presence of the jury, in this case, wasin the



interest of justice because the trid court’ s comments regarding the competency of the child were acomment
on the weight of the evidence and thus, tainted the jury.t

Artidle 38.05 of the codeof crimind procedure prohibitsatria judge fromdiscussng or commenting
on the weight of the evidence when ruling on its admissibility. See TEX. CODE CRIM. PROC. ANN. Art.
38.05 (Vernon 1979). Inthis case, thereis no evidencethat the trial judge commented on any evidence in
conducting the competency hearing. Instead, the record reflects the trid court asked complainant some
generd questions regarding her age and school and then admonished her to tell the truth as follows:

Let memake sure that you understand that there are going to be some questions asked of
youtoday. You understand that don’t you? And you redlize that we aregoingto ask you
to answer those questions, okay? And when youmakethose answerswe want to be sure
that the are truthful answvers. Y ou understand?

* * * * *

Y ou know the difference in atruth and a lie? Y ou promise that the jury and you promise
me asthe Judge and you promise everybody concerned that everything you say today will
be the truth?

* * * * *

Okay. Wel, then, I’'m going to ask the Didtrict Attorney, Ms. Douglas, then to go ahead
and proceed. She will ask you some questions and then when she finishes her questions
thenMr. Carter or Mr. Wright over here, they will have some questions for you, okay? Al
right. 1 hold sheis competent to tetify.

Because wefind the trid judge did not comment on any evidence in the case, we dso find the jury was not
tainted by hearing complainant testify asto her competency and the tria judge’ s ingtructions to complainant

regarding the necessity for truthfulness. Appdlant’s second point of error is overruled.

Challenge for Cause Prospective Jurors

1 Appellant did not object to the questions or instructions that the trial court gave to complainant at
tria. Nevertheless, we will consider appellant’s complaint to determine whether the interests of justice so
required a hearing outside the jury’s presence.



In his third and fourth points of error, gppdlant contends the trid court abused its discretion by
denying appellant’ s challenge for cause on two prospective jurors, Lee and Campbell, who said they could
not consider probation except under one specific circumstance. Inhisfifth point of error, appellant contends
thetria court erred when it denied his request for two additiona peremptory challenges.

A defendant may move to strike a venire member for cause if the venire member has “a bias or
prejudice againgt any of the law gpplicable to the case upon which the defense is entitled to rely, either as
adefense to some phase of the offense for whichthe defendant isbeing prosecuted or as amitigationthereof
or of the punishment therefor.” TEX. CODE CRIM. PROC. ANN. Art. 35.16(c)(2) (Vernon Supp. 2000).
“Biasagaind the law isrefusal to consider or apply the rdlevant law. It exigsswhenavenireperson’sbdiefs
or opinions ‘would prevent or substantidly impair the performanceof hisdutiesas ajuror inaccordance with
his indructions and oath.”” Sadler v. State, 977 S.\W.2d 140, 142 (Tex. Crim. App. 1998) (quoting
Riley v. State, 889 SW.2d 290, 295 (Tex. Crim. App. 1993)).

“[JJurors mugt be willingto consider the full range of punishment gpplicable to the offense submitted
for thar consderation.” Fuller v. State, 829 SW.2d 191, 200 (Tex. Crim. App. 1992). A
venireperson’'s complete inability to consder the full range of punishment, induding probation, in a case
wherethe defendant has not been convicted of any prior feony, would render the venireperson urfit for jury
sarvice. See Maddux v. State, 862 S.W.2d 590, 600 n.2 (Tex. Crim. App. 1993). In assessing a
venireperson’ s capacity to congder the full range of punishment, we will not focus on an isolated answer or
passage of venireperson’ s testimony, but on his or her vair dire testimony as awhole. See Allridge v.
State, 850 SW.2d 471, 482 (Tex. Crim. App. 1991).

The record reflects that gppellant’strid counsd asked the venire, “Is there anybody on this jury
panel who could not consider, in a proper case, five years probation where a child is the victim of the
crime?’ Leeresponded, “As| St here and think about it, if aperson was convicted and found guilty of that
type of crime | couldn’'t consder probation.” Appelant’ stria counsd inquired if there could be a proper
case where he could condder probation to which Lee replied, “Unless there was some type of mental

problem that caused it to take place. . . . Sound body and mind | could not consider it.” Later, the



prosecutor attempted to rehabilitate L ee when she asked, “ So thenyou can envisona case whereyoucould
consder giving five years probation if a Defendant were convicted?’ Leereplied,

Only under thosecircumgtances. . . . If the person that was convicted had menta problems

and a history of mental problems; not one that just comes up and now they are saying he

has menta problems. If he has a higtory of it then | could consider probation with some
type of program that he would be working in.

After gppdlant’ strid attorney moved to strike five venirepersons, induding L eeand venirepersonCampbell,
the prosecutor asked if the venirepersons could consider probation where the victim was a femde under
fourteen who agreed to have sex with a seventeen year old boy because under their culture, they were
considered married. Campbell answered that he could consider probation under that Situation. Leedid not
respond.

Appellant argues that because Lee and Campbdl said they could only consider probation in a
specific circumstance and no other, they were unable to consider the full range of punishment asapplied to
the facts of this case and were disqudified to serve under article 35.16. Moreover, he contends, neither Lee
nor Campbdl| indicated they could consider probation under the facts of this case. In support, appellant
relieson Sunday v. State, 745 SW.2d 436 (Tex. App.—Beaumont 1988, pet. ref’d). In Sunday, a
prospective juror said she could not consider probation in a murder case unlessit wasamercy killing. 1d.
a 437. The Beaumont Court of Appedls found that the prospective juror was disqudified under article
35.16(c)(2) because she had abias or prgudice againgt the law. See id. at 438-39. The court held that
by redtricting probation to one circumstance, the prospective juror “would create her own statutes
concerning minimum punishment for the offense of murder.” 1d. The court said that “[w]hile every person
is entitled to hold and express such beliefs, we bdieve acrimind defendant has the statutory right under
atide 35.16 to have a jury assess punishment after consideration of the full range of punishment for his
offenseas prescribed by the legidature.” 1d. The court recognized if the case involved amercy killing, the
error in overruling the motion to strike for cause would be harmless; but, the case did not involve amercy

killing. 1d.

We respectfully disagree with our Sister court. Texas courtshave held that ajuror considersthefull

range of punishment if the juror is able to conceive of botha stuationinwhichthe maximum pendty would
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be appropriate, and a Stuation in which the minimum pendty would be appropriate, for aparticular offense
as charged inthe indictment. See Sadler, 977 SW.2d at 142. In this case, both Lee and Campbell
conceived of a Stuation in which probation would be appropriate; thus, they indicated that they could
congder probation. Neither Lee nor Campbel | were required to indicate awillingnessto consider theentire
range of punishment for the crime as gppdlant committed it. Seeid. at 143.

Thelaw requiresjurorsto usethe facts to tailor the punishment to the crime as committed

by the guilty defendant. Assuchitwould be nonsensicd to rulethat ajuror who will usethe

factsto fit the punishment to the arimeis unqudified and thus chalengesble for cause-such
ajuror would be doing exactly what the law requires.

Id. at 143 (emphasisin origind). Thetrid court did not abuse itsdiscretionindenying appdlant’s motion
to strike Lee and Campbd| for cause.

Moreover, because thetrid court did not err in denying gppellant’ s chalenge for cause, gppellant
auffered no harm by using two peremptory strikes on Lee and Campbell.  Accordingly, we overrule
gopdlant’ s third, fourth, and fifth points of error.

Disclosure of Exculpatory Evidence

In his sxth and saventh points of error, gopelant dams he was denied due process because the
State failed to disclose exculpatory evidence and the tria court erred in denying his motion for migtria on
that ground. Appellant complains the Statefailed to disclose notestaken by complainant’ s play therapists,
which indicate that complainant accused a“Mr. Jenkins’ and her counsdlor of sexua misconduct,? that the

2 In Client Notes dated February 28, 1995, therapist Leigh McRae described complainant’s play
during the session, including imaginary telephone conversations. McRae stated one conversation “was to
make sure the police was at home to take care of her brother and sister and make sure they did not get hurt.
In another conversation, McRae noted, complainant “said over the phone that Mr. Jenkins could not hurt her
anymore.”

On July 18, 1995, McRae recorded in her notes that complainant said she put a spell on McRae and
turned McRae into a pumpkin because McRae was bad and mean. When McRae asked complainant what
made her bad and mean, complainant said McRae “touched her where | should not have.”

9



digtrict attorney’ s office was upset because complainant’ s family wanted to takethe caseto trid,® and that
complainant never named appellant as the perpetrator during therapy. Appellant concedes he discovered
the exculpating evidence during trid; thus, he was afforded the opportunity to use the evidence at trid.
Nevertheless, he complains the State’ s failure to disclose the evidenceimpaired the preparation of his case,
itstrid strategy, and voir dire examingtion.

The State hasan affirmative duty to disclose dl materid, exculpatory evidenceto the defense. See
Lagrone v. State, 942 SW.2d 602, 615 (Tex. Crim. App.), cert. denied, 118 S.Ct. 305 (1997). A
prosecutor violatesthe Due Process Clause of the Fourteenth Amendment of the United States Congtitution
whenhe or shefailsto disclose materia evidence thet is favorable to the accused. See Thomasv. State,
841 SW.2d 399, 404 (Tex. Crim. App.1992). “Favorableevidenceisany evidence, including excul patory
and impeachment evidence, that, if disclosed and used efectivdly, may make the difference between
convictionand acquittal.” 1d. (emphasisinorigind). Evidenceis materid if it crestes a probability sufficient
to undermine the confidenceinthe outcome of the proceeding. 1d. A reviewing court determines materidity
by examining the dleged error in the context of the entire record and in the context of the overdl strength
of the State'scase. Id. at 404-05. Thereviewing court may consder any adverse effect the non-disclosure
might have had on the preparation or presentation of the defendant's case in light of the totdity of the
circumstances and withan awareness of the difficulty of reconstructing the course of the defense and the trid
in apogt-trid proceeding. 1d. at 405.

Inthiscase, gope lant addressed the informationinthe therapists notesat trid withtherapist Theresa
Fusaro. Other than the statement by complainant’s mother regarding the didtrict attorney’ s office, Fusaro
did not record the notes at issue. Nevertheess, she testified to the note regarding Mr. Jenkins. Fusaro
attested that play therapy involved fantasy play by whicha child could work through whatever wastroubling
her. Inexplaning”Mr. Jenkins,” Fusaro testified that when engaging in fantasy play, children don't dways
use correct names but use someone else’'s name or make up a name insteed of using the actua name of the

person who hurt them. Neither the State nor appellant called the author of the notes, therapist Leigh

3 On October 2, 1995, therapist Theresa Fusaro noted that complainant’s mother told her that “[s]he
kept getting the run-around at the courthouse, and someone at the DA’s office seemed upset that she wanted
to pursue the claim.”
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McRee, to testify. Appellant did not cal complainant’s mother to testify about her statement regarding the
didrict atorney’s office.

Eventhough gppellant complains that he was denied the use of these notes in the preparation of his
defenseand during vair dire examination, the fact remains that appdllant actudly used the informationinthe
notes at trid. Therefore, we cannot conclude that there is a reasonable probability that the result of this
proceeding would have been different. See Etherideg v. State, 903 SW.2d 1, 20 (Tex. Crim.
App.1994). Thetrid court did not err in denying appelant’s motion for migrid. Appdlant’s sixth and

seventh points of error are overruled.

Sufficiency of Evidence

Inhiseighth point of error, gopellant complains the tria court committed reversible error by denying
his motion for an indructed verdict. In hisninth point of error, appellant chalengesthe legd sufficiency of
the evidence to support hisconviction. Specificaly, gppellant contends the evidence does not establish his
identity as the perpetrator of the sexua assault beyond a reasonable doubt.

A chdlengeto thetrid judge s ruling on amotionfor aninstructed verdict isin actudity a chdlenge
to the sufficiency of the evidence to support the conviction. See Cook v. State, 858 SW.2d 467, 470
(Tex. Crim. App. 1993). Whenreviewing legd sufficiency of the evidenceto support aconviction, weview
the evidence in the light mogt favorable to the verdict and determine whether any rationd trier of fact could
have found the elements of the offense beyond a reasonable doubt. See Jacksonv. Virginia, 443U.S.
307, 318-19 (1979); Skinner v. State, 956 SW.2d 532, 536 (Tex. Crim. App. 1997), cert. denied,
523 U.S. 1079 (1998).

In this case, complainant could not identify appellant as her assailant in court even though she
testified that he was the perpetrator of the sexua assault. Even though complainant did not recognize
gopellant in court, the record clearly reflects that gppellant’ s identity as the perpetrator was not at issue.
I nstead, the evidencereflectsthat complainant spent considerable time withappdlant and hisfamily and that
gopdlant was the man she daimed to have sexudly assaulted her. Complainant testified that appellant

11



committed aggravated sexua assault. Complainant’s mother also testified that complainant told her, upon
complainant’s return from appellant’s home, that appelant placed his private parts on her private parts.
Complainant’s mother o attested that complainant clearly identified appellant’ s private part as his penis
and her private part as her vagina Complainant’ smother further attested that complainant and appelant’s
daughter were neighborhood best friends and that complainant spent lots of time with gppellant and his
family, including occasiona weekend tripsto the lake.

The record aso reflects that appdlant’s appearance had changed at trid from the lagt time
complainant saw him. Complainant attested that appellant lived two doors from her house but she had not
seen him since the assault. Complainant attested that gppellant had a moustache and blonde hair. She
attested that he usudly wears ablue shirt and that she had never seengppellant inasuit. Shefurther attested
that no one else on her gtreet looks like appellant.

Complainant’s mother tedtified that appdlant’s in-court appearance was different than his
appearanceinthe past few years. Shenoted that gppellant had lost weight, hishair wasblonder and shorter,
he had amoustache, and he was wearing a suit. She attested that she could identify him as her daughter’s
assallant inspite of his change in appearance because she saw him occasondly onthe road where they both
resided.

Thereis dso sufficient evidence for arationd trier of fact to concludethat gppellant committed the
elements of aggravated sexud assault of achild. A person commits aggravated sexud assault of a child if
he intentionally or knowingly causes the sexua organ of a child under the age of fourteen to contact his
sexud organ. See TEX. PEN. CODE ANN. § 22.021 (Vernon Supp. 2000). Therecord reflects evidence
that while donein gppellant’s house, gppdlant tossed complainant in the ar and let her drop to the bed.
He then exposed himsdf to complainant and pulled her panties down. Other evidence indicates that
gopdlant placed his penis onher vagina Complainant told appellant to sop and he released her. After his
arrest, appdlant told Officer Perkins that he “did not intentionaly set out to hurt the girl but * sometimes you
do somethingswithout thinking of the consequences and don't redlize what you have done until later.” From
this evidence, wefind arationa trier of fact could conclude appe lant was the perpetrator of anaggravated

12



sexud assault upon complainant. Therefore, the tria court did not err in denying appellant’s motion for
indructed verdict. Accordingly, we overrule appdlant’ s eighth and ninth points of error.

In his tenth point of error, gopellant contends the evidence is factually insufficdent to support his
conviction. In reviewing factud sufficiency, we view dl the evidence without the prism of “inthe light most
favorable to the prosecution” and set aside the verdict only if it is so contrary to the overwhelming weight
of the evidence asto be dearly wrong and unjust. See Cainv. State, 958 S\W.2d 404, 407 (Tex. Crim.
App. 1997). We review the evidence weighed by the jury which tends to disprove the existence of the
elementd fact indispute, and compare it to the evidencewhichtendsto disprove thet fact. See Santellan
v. State, 939 SW.2d 155, 164 (Tex. Crim. App. 1997). We view the evidence inaneutrd light, favoring
neither party. See Johnson v. State, No. 1915-98, dip op. a 10, 2000 WL 140257 at * 4, (Tex. Crim.
App. Feb. 9,2000). Wemay disagreewiththejury’ sdetermination, evenif probative evidenceexisswhich
supportsthe verdict, but we must be appropriately deferentia to the jury’ s findings to avoid substituting our
own judgment for thet of the fact finder. See Santellan, 939 SW.2d at 164. Our evauation should not
subgtantidly intrude upon the jury’ s role as the sole judge of the weight and credibility of witnesstestimony.
Id. Wemaintain our deferenceto the jury’ sfindings by finding faut only whenthe verdict is againgt the great
weight of the evidence presented at trid so asto be clearly wrong and unjust. Id. A wrong and unjust
verdict is one in whichthe jury’ sfinding is manifestly unjust, shocksthe conscience, or clearly demondirates

bias. Id. at 164-65.

Appdlant contends severd facts tend to disprove the dementsof aggravated sexua assault, but he
does not specify which dement of the offense the facts tend to disprove.

Appdlant’s firg three facts concern his identity as the perpetrator. First, appellant contends
complainant failed to identify himin court eventhough she waswell acquainted with gppellant and hisfamily.
Second, complainant’ sphysiciantestified that complainant did not tell imwho the perpetrator was. Third,
Teresa Fusaro, complainant’s play therapist tedtified that complainant referred to the perpetrator as Mr.

Jenkins on one occasion, and never named appellant as the perpetrator.

Therecord, however, reflectsthat complainant consistently named appellant asher perpetrator even
though she could not identify himat trid. Complainant’ sfailure to identify appellant at tria was not because
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she was unfamiliar with gppdlant. Appdlant was complainant’s neighbor and the father of her best friend.

The record aso reflects that complainant’s physician was informed that the perpetrator was
complainant’s neighbor. Dr. Cavin testified from his transcribed office notes as follows:

The child basicdly stated that she was firgt playing with the gentlemen [dc] in questionin

which he was lifting her into the air, touching her to the celling and then letting her down

dowly. Shethen told me that he pulled down my panties. There is a quote, and then he

rubbed his private part againg my private part. She then told him to stop and he did stop.

That was basically the extent of the voluntary informationthat | could obtain fromthe child.
And then went on to ask her specific questions about the even in more specific nature.

Cavin later tedtified that the name of the perpetrator did not appear inhistypewritten notes but he may have
written it down in hisown notes. He indicated that the typewritten notes stated that the perpetrator was a
neighbor man.

Therecord aso reflectsthat the perpetrator was identified inthe therapist’ s notesasaneighborhood
man. Teresa Fusaro, complainant’s play therapist, testified that she reviewed progress notes made by
another therapist, who had seen complainant earlier. In one note, someone recorded that the perpetrator
was complainant’ snext door neighbor. In another note, someone recorded complainant’ s conversationin
play in which she stated that “Mr. Jenkins could not hurt her anymore.” Fusaro testified that complainant’s
datement did not mean that someone named Mr. Jenkins had hurt complainant, but the comment was
indicative of play. Fusaro explained asfollows, in pertinent part:

A lot of times children suppress themsdveswhat has happened or what is going on in their

lives usng different names of people. They don't ways use correct names. Sometimes

it’ s to protect them from pain so they might use somebody’ selse name, may be a made up
name rather than the actua name of somebody that may have hurt them.

Fusaro dso tedtified that she could not tell from the notesof the other thergpist who identified appelant as
the perpetrator, but she read the notes to state that complainant told her mother that appellant was the
perpetrator and her mother relayed that information to the therapist.
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Appdlant refers to another set of facts to chalenge the credibility of complainant’s testimony.
Complainant testified that appellant was throwing her up in the air and lowering her to the bed. Appellant
asks why would “appelant be playing a game with the victim if he had the intent to sexudly assault her.”
Appdlant dso notes that complainant testified that she did not know if the perpetrator’s private was hard
or soft, and that gppellant was able to get his penis out of his shortsbecause his zipper broken. All of these
facts go the weight and credibility of the withess' stestimony and not to the proof of the eements of the

offense.

Next, appellant contends the testimony of hisfriend, Bill Cheatham, establishes that there was not
auffident opportunity for imto commit the offense because his childrenwould have been at home at the time
complainant dleges the event took place. Cheatham testified asfollows: Helives eight to ten miles from
gppellant. Ontheday of the aleged assault, appdlant helped him with aproject a hishouse. Appelant left
his house a approximatdy 3:15 p.m. to run an errand before his children got home from school. Shortly
theresfter, he discovered an ice chest that gppdlant forgot to take home and he telephoned appellant.
Cheatham took the chest to appellant’ s house at gpproximatdly 3:45 p.m. and found appdlant donein the
house. He stayed at the house gpproximately thirty minutes and no one came to the house while he was
there. Asheleft Jonesview Road, the road upon which gppellant and complainant live, Cheatham observed
aschool bus pass him on Route 980 headed toward Jonesview Road. He madeit home shortly before his
children got off their bus at 4:30 p.m.

The tesimonies of complainant’ s parents, however, place complainant at gppellant’ s house around
the time Cheatham eft appellant’ shouse. Complainant’s father testified that he picked up complainant and
her brother from school at 3:55 p.m. onthe day of the assault and they arrived at home around 4:05 or 4.07
p.m. He attested that upon ther arriva at home, complainant went immediately to appedllant’s house and
hedid not see her again until after her mother arrived hmfromwork about 4:45 p.m. Complainant’ sfather
further atested that he did not remember seeing a school bus on the way home on that particular day. He
tedtified that severa buses go down Route 980, but only one bus goes down Jonesview Road, usudly
around 4:20 or 4:25 p.m.
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Complainant’s mother tedified that she arrived home from work around 4:45 or 5:00 p.m.
Complainant came into the kitchen about five minutes later. She atested that complainant told her she had
been to gppellant’s house and that gppdlant had sexudly assaulted her. She further attested that
complainant did not tell her if anyone ese was present when the assault took place and she did not ask her
or cal appdlant to confirm the story.

Cheatham's testimony does not provide gppellant with a clear-cut dibi, as he dleges. The
testimonies of complainant’ s parents and Chestham narrow the time frame in which the assault could have
takenplace. Moreover, thereisno evidence that gppellant’ s children were a home a thetime of the assault

or that gppelant and complainant were alonein the house,

Appdlant aso dlegesthe evidenceisfactudly insufficient to support the convictionbecause Fusaro
testified that the didrict attorney’ s office was upset that complainant’s family wanted to push the case.
Appellant contends this testimony demondtrates the digtrict attorney’s opinion of the strength of the case.
Appdlant does not explain how thistestimony isrelevant to the factua sufficiency of the evidence to support
his conviction.

Viewing dl the evidence, we cannot say that the jury’s verdict is againgt the great weight of the
evidence presented at tria so asto be dearly wrong and unjust. Accordingly, we overrule gppelant’ stenth

point of error.
Jury Charge Lesser Included Offense

In his deventh and twelfth points of error, gppellant contends the tria court committed reversble
error by faling to indude in the jury charge the lesser-included offenses of indecency with a child and
misdemeanor assault. A defendant isentitled to ajury charge on alesser included offenseif (1) if the offense
isincluded within the proof necessary to establishthe offense charged; and (2) some evidence in the record
would permit ajury rationdly to find thet if the defendant is guilty, heis guilty only of the lesser offense. See
Arevalov. State, 970 SW.2d 547, 548 (Tex. Crim. App. 1998); Royster v. State, 622 S\W.2d 442,
446 (Tex. Crim. App. 1981).
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Our firg inquiry iswhether the offenses of indecency withachild and misdemeanor assault are lesser
included offenses of aggravated sexua assault under the facts of this case. An offense is alesser included
offense if (1) it is established by proof of the same or less than dl the facts required to establish the
commission of the offense charged; (2) it differs from the offense charged only in the respect that a less
serious injury or risk of injury to the same person, property, or public interest suffices to establish its
commission; or (3) it differs from the offense charge only in the respect that a less culpable mentd state
suffices to establish its commisson. See TEX. CODE CRIM. PROC. ANN. Art. 37.09(1), (2), & (3)
(Vernon 1981). Whether one offensebears such a relationship to another must be determined on a case-
by-case basi's because the statute defines lesser-included offense bothin terms of the offense charged and
in terms of the facts of the case. See Day v. State, 532 SW.2d 302, 315-16 (Tex. Crim. App. 1976)
(op. on reh' g).

If elther or both offenses are lesser included offenses of aggravated sexua assault under the facts
of this case, our second inquiry is whether evidence of the lesser included offense would be sufficent for a
jury rationdly to find that the defendant is guilty only of that offense, and not the greater offense. See Jones
v. State, 984 SW.2d 254, 257 (Tex. Crim. App. 1998). “The second prong of the test preservesthe
integrity of the jury asthe fact-finder by ensuring that the jury isingtructed asto the lesser offense only when
that offense condtitutesavdid, rational dternative to the charged offense.” Arevalo v. State, 943 SW.2d
887, 889 (Tex. Crim. App. 1997). “A lesser included offense may be raised if evidence ether afirmatively
refutesor negates an dement establishing the greater offense” Schweinle v. State, 915 SW.2d 17, 19
(Tex. Crim. App.1996). “When the evidence raising the lesser-included offense a so casts doubt upon the
greater offense, it providesthe fact finder witharational aternative by votingfor thelesser-included offense.”
Forest v. State, 989 SW.2d 365, 367 (Tex. Crim. App. 1999). Anything more than a scintilla of
evidence from any sourceis sufficient to entitle a defendant to submission of the issue. See Bignall v.

State, 887 SW.2d 21, 23 (Tex. Crim. App. 1994).

I ndecency with a Child

Indecency witha child, under the facts of this case, isalesser-included offense of aggravated sexua
assault. Aggravated sexud assault requires proof that appelant intentiondly and knowingly caused the
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sexud organ of complainant, achild under the age of fourteen, to contact hissexua organ. See TEX. PEN.
CODE ANN. § 21.021 (Vernon Supp. 2000). Indecency with a child, on the other hand, requires proof
that the actor engaged insexua contact witha child under the age of seventeen who was not his spouse, or
exposed hisanus or any part of his genitals, knowing the child is present, withintent to arouse or gratify the
sexud desire of any person. Seeid. 821.11(a). Sexud contact isany touching of any part of the genitals
of another person with intent to arouse and gratify the sexual desire of any person. See id. § 21.01(2);
Guia v. State, 723 SW.2d 763, 765 (Tex. App.—Dadlas 1986, pet. ref’d). The indecency offense
requires the “intent to arouse or gretify the sexud desire” because legitimate, non-crimind, contact may
occur between parents, nurses, doctors, or other care-givers and a child, particularly ayoung child, on the
rlevant body parts. See Caballerov. State, 927 S.W.2d 128, 130-31 (Tex. App.—El Paso 1996, pet.
ref’d). The offense, however, does not require that the arousd or gratification actualy occur. 1d. Instead,
the offense is complete upon the contact accompanied by the requisiteintent. Id. Specific intent to arouse
or gratify sexud desire can be inferred from the defendant’ s conduct, his remarks, and al surrounding
circumgtances. See Lozano v. State, 958 S.W.2d 925, 930 (Tex. App.—El Paso 1997, no pet.) (laugh
directed at complainant after the commissonof the offense); see al so Ochoav. State, 982 S.W.2d 904,
908 (Tex. Crim. App. 1998) (penetration of complainant’s mouthwithappel lant’ s penis sufficdent to show
specific intent).

The facts of this case establish that the eements of indecency with a child are induded within the
proof necessary to establish aggravated sexud assault. Complainant testified that appellant engaged inthe
conduct proscribed inthe indecency statute, specificdly, that he placed his penis on her vagina and exposed
his penisto her. From this conduct, one may infer that gppellant had the specific intent to arouse or gratify
his sexud desire. Proof admitted of the circumstances surrounding the conduct, specificaly, appellant asking
complainant to put medicine on his penis and gppellant playing a game of toss-up over the bed with
complainant, aso support an inference of intent to arouse sexua desire. Accordingly, the firgt inquiry of
Rousseau has been met. The offense of indecency with achild is alesser included offense of aggravated

sexud assault under the facts of this case.

We now cong der whether there is some evidence that would permit ajury rationdly tofind gppel lant
guilty only of the lesser offense of indecency with a child.
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Appelant contends his ord statement to Officer Perkins affirmetively rebuts or negates an el ement
of aggravated sexua assault.  Although, appellant does not specify which dement of the offense the
statement rebuts or negates, we presume fromhis statement that he means the mentd date of intentionaly
and knowingly causing the sexud assault. Appdlant told Perkins, “I didn't intentionaly set out to hurt that
girl. Y ou know, sometimesyou do some things without thinking of the consequences and don't redlize what

you have done until later.”

Appelant’ s statement to Perkins that he did not intend to hurt complainant does not refute or negate
the mens r ea of intentionaly or knowingly causing the complainant’ ssex organ to come in contact withthe
actor’'s sex organ. A person acts intentionally with respect to the nature of his conduct when it is his
conscious objective or desire to engage in the conduct. See TEX. PEN. CODE ANN. § 6.03(a) (Vernon
1994). A person acts knowingly with respect to the nature of his conduct when he is aware of the nature
of hisconduct. Seeid. 86.03(b). While gppellant may not have intended to hurt complainant, that intent
does not refute or negate evidence that he acted with conscious desire and awareness of his action when

he placed his penis on complainant’ s vagina

Becausethereisno proof inthe record that appdlant is guilty only of the lesser offense of indecency
with achild, thetria court did not err in refusing to submit the issue to the jury.

Misdemeanor Assault

Like the offense of indecency witha child, the offense of misdemeanor assault is alesser-included
offense of aggravated sexud assault under the facts of thiscase. A person commits misdemeanor assault
if heintentiondly or knowingly (1) causes bodily injury to another; (2) threstens another withimminent bodily
injury; or (3) causes physica contact withanother whenthe personknows or should reasonably bdlieve that
the other will regard the contact as offendve or provocative. See TEX. PEN. CODE ANN. § 22.01 (Vernon
Supp. 2000). Without question, the act of intentiondly and knowingly causing a child's vaginato contact
an adult mal€e's penis is physica contact that the adult mae knows or should reasonably believe the child

will regard as offensve.
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Appelant contends his statement to Perkins that he didn’t intend to hurt complainant and evidence
that he was playing a game with complainant when the offense occurred is sufficient to permit a jury
rationaly to find gppelant guilty only of the lesser offense of misdemeanor assault. The only evidence of
contact, in this case, was defendant’s sexud organ touching complainant’s sexua organ; such evidence
congtitutes more than misdemeanor assault. Appelant was not entitled to an instruction on the lesser
included offense of misdemeanor assault; therefore, the tria court did not err inrefusing to submit the issue

to thejury.
Accordingly, we overrule appdlant’s deventh and twelfth points of error.
Jury Ingtruction

Inhis thirteenth point of error, gppellant contends the tria court erred inrefusng to indruct the jury
on involuntary conduct. Appelant contends evidence that he was playing a game with complanant when
the contact occurred and his ora statement to Perkins suggest involuntary conduct or accident.

“A person commitsan offense only if he voluntarily engagesin conduct, indudinganact, anomisson,
or possession.” TEX. PENAL CODE ANN. §6.01 (Vernon 1994). “‘Voluntariness,” withinthe meaning
of section 6.01(a), refers only to one's physica bodily movements” Alford v. State, 866 S.W.2d 619,
624 (Tex. Crim. App. 1993). Only if the “evidence raises the issue of the conduct of the actor not being
voluntary, thenthe jury shall be charged, when requested, onthe issue of voluntariness” Brown v. State,
955 S\W.2d 276, 280 (Tex. Crim. App. 1997).

Therecord reflects no evidence that gppdllant’s crimina conduct was involuntary. Eventhoughthe
evidence indicates that he was playing a game with gppelant before the contact occurred and that
gppellant’ s zipper was broken, there is no evidence that appellant’ s actions were involuntary. Insteed, the
evidence reflects that gppdlant physicaly placed hispenis on complainant’ s vagina. Because the evidence
shows gppd lant’ s conduct was voluntary, he was not entitled to aningructionon the issue of voluntariness.

Appelant’ s thirteenth point of error is overruled.

Comment on Failureto Testify
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In his fourteenth point of error, appellant contends the trid court erred in overruling his objection
to the State’ s comment on hisfallureto testify during dosing argument at the close of the punishment hearing.
Appelant dlams the prosecutor commented on hisfalureto testify whenhe said, “They tak about having
to go to counsding. How many times have you heard that counsding only works if you accept it, if you
accept respongibility. That's what probation--"

A comment onthe defendant’ sfalureto testify violates the privilege againgt sdlf-incriminationinthe
Fifth Amendment to the United States Condtitution, Artidle I, Section 10 of the Texas Conditution, and
Article 38.08 of the Texas Code of Crimind Procedure. See U.S. CONST. Amend. V; TEX. CONST. Art.
[, 8 10; TEX. CODE CRIM. PROC. ANN. Art. 38.08 (Vernon 1979); Saldivar v. State, 980 SW.2d
475, 501 (Tex. App.—Houston [14th Dist.] 1998, pet. ref'd). To determine whether a prosecutor’s
argument condtitutes an dlusion to or comment upon the falure of a defendant to tegtify, we review the
language from the standpoint of the jury. See Goff v. State, 931 S.W.2d 537, 548 (Tex. Crim. App.
1996). We condder whether the offending language was manifestly intended or of such acharacter thet the
jury would necessarily and naturaly take it as acomment on the accused' sfalure to testify. Montoya v.
State, 744 SW.2d 15, 35 (Tex. Crim. App. 1987), overruled on other grounds by Cockrell v.
State, 933 S.W.2d 73, 89 (Tex. Crim. App. 1996). It is not enough that the language might be construed
asanindirect or implied dlusonto a defendant’ sfalure to testify; the implicationthat the offending languege
made referenceto the falureto testify must be anecessary one. See Swallowv. State, 829 S.W.2d 223,
225 (Tex. Crim. App. 1992). A statement is not a direct comment onadefendant’ sfalureto testify when
it does not refer to evidence that can come only from the defendant. See Goff, 931 SW.2d at 548.

Insupport of itscontentionthat the statement was acomment on hisfalureto testify, gppellant relies
on opinions from two intermediate appellate courts, Oliva v. State, 942 SW.2d 727, 733-34 (Tex.
App.—Houston[14thDigt.] 1997), pet. dism'’ d, improvidently granted, 991 S.W.2d 803 (Tex. Crim.
App. 1998) (per curiam) and Cacy v. State, 901 S.W.2d 691, 703 (Tex. App.—El Paso 1995, pet.
ref’d). The prosecutor in Oliva comment on gppellant’s lack of remorse and there was no evidence to
support the comment in the record. See Oliva, 942 SW.2d at 734. In Cacy, the prosecutor said in
closngargument of the punishment hearing that 1’ ve dways heard that the first step to rehabilitation is for
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the personwho needsit . . . to come forward and ask for it.” Cacy, 901 SW.2d at 703. The Stateargued
that the comment “could have referred to other witnesses, who themsdvesmay have noted Appellant’ sneed
for rehabilitation.” 1d. The Cacy court disagreed and noted that gppellant wasthe only personwho might
be expected to ask for rehahilitation. 1d. The Cacy court found the witnesses falures to opine that
gopdlant needed rehabilitation to be irrdevant to an assessment of punishment for appdlant’ scrime, i.e,

murder. 1d.

The present case is digtinguishable from Oliva and Cacy. Unlike the prosecutor in Oliva and
Cacy, the prosecutor, inthis case, was summearizing evidence presented during the punishment phase of trid
when she madethe complained-of remark.* A summation of evidence presented at trid is one of the four
permissible areas of a proper jury aigument. See McFarland v. State, 989 SW.2d 749, 751 (Tex.
Crim. App. 1999). UnlikeOliva, the complained-of comment, inthis case, did not refer to gppellant’ slack
of remorse, but to gppellant’s ability to benefit from rehabilitative counsding. Unlike Cacy, the opinionof
friends and rdives regarding gppdlant’ s ability to benefit from rehabilitative counsding, in this case, was
relevant to the assessment of punishment for hiscrime. “The dedire, potential, and &bility of a person to
rehabilitate himsalf can be objectively assessed and testimony on this subject does not have to come from
the defendant done.” Davis v. State, 670 SW.2d 255, 256-57 (Tex. Crim. App. 1984).

The record herereflectsthat the only witness here who discussed counsdling during the punishment
phase of trid was David Baker, the Director of the Adult Probation Department of Walker, Grimes, and
MadisonCounties. Baker testified generdly about the termsand conditions of probation imposed on those

4 The prosecutor reviewed the terms and conditions of probation and testimony that was presented
in relation to those terms and conditions. After making the complained-of statement, the prosecutor reviewed
what she had discussed with jurors on voir dire about the purposes of sentences, including the need for
punishment, deterrence, and rehabilitation. She asked whether probation would deter appellant or rehabilitate
him.
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convicted of asexual assault offense and specificaly about court-ordered counsding.® Although Baker had
never met gppellant, he did not recommend probation for appellant because of the nature of his crime.

Appdlant’s wife, his best friend, Bill Cheatham, Cheatham’s wife, and appellant’s next door
neighbor testified ongppel lant’ sbehdf, but none of them opined that gppelant would benefit from counsding
or could berehabilitated. Appellant’ swifetestified that appellant should be given probation because hewas
afamily man. Cheatham testified without eaboration that he believed gppelant could fufill the terms and
conditions of probation. Cheatham’'s wife tegtified that appellant would be suitable for probation.
Appellant’s next door neighbor testified that she would not be concerned if gppelant was placed on
probation. Cheatham’s wife and appellant’s next door neighbor were unaware of gppelant’s remark that
he did not set out to hurt complanant but * sometimesyou do things without thinking about the consequences
of what you have done until later.” None of these witnesses testified whether gppellant could or would

accept respongbility for his action.

Accordingly, we find the record supports the State’ s contention that in making the statement that
“counsding only worksif youaccept it, if you accept responsbility,” the prosecutor was merdly pointing out
that probation and counsding would be ineffective in gppellant’s case. Counseling goes to the question of
rehabilitation and gppedlant produced no evidence of his potential and ability to bendfit from counsding,
epecidly inlight of his tatement regarding hisintent not to hurt complainant. The complained-of Satement
was not adirect comment on appellant’ sfailure to testify and, if anindirect or implied dlusion to hisfalure
to tedtify, it was not a necessary implication consdering the whole of the Stat€' s argument. Therefore, the
tria court did not err in overruling appellant’ s objection to the statement. Appellant’s fourteenth point of

error isoverruled.

Accordingly, we affirm the judgment of the court below.

® Baker testified that if the court orders the offender to attend psychological counseling, his office
makes the referral to a counseling agency and monitors the offender’s progress and attendance. Once the
counselor advises his office that no further counseling is required, his office would document the notification
and advise everybody. Baker further testified that a weekly counseling program was available through Texas
A & M University to local offenders placed on probation.
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Affirmed; Mgjority, Concurring and Dissenting Opinionsfiled March 23, 2000.
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CONCURRING AND DISSENTING OPINION

| dissent to our court's condoning of prosecutorid misconduct found in issues 6 and
7. 1 likewise dissent to issues 1, 2, 11, and 13.* | concur in issues 3, 4, 5, 8, 9,10, 12, and
14. | would however, reverse and render the judgment bdow for egregious prosecutorid
misconduct.

The mgority correctly recites and facts and dandard of review then refuses to follow
same. Two citicd exculpaory datements of the Sx year old complanant were denied to

1 However, I lack the time and resources to adequately research and write on these important

matters, given the case volume and lack of staffing on our appellate court.



the defense. The complaint accused another man, Mr. Jenkins, of the same crime found to
have been committed by gppdlant.  Smilaly she accused her counsdor of sexud
misconduct.  The prosecuting hide this evidence until the end of the case, in their rebuttal ?
Appdlant timdy objected, requested a midrid and that the charges be dismissed.  This was
eroneoudy denied by the trid court, thus condoning prosecutorid misconduct.  The harm
and probable effect on the reault of the trid are patent. The complainant could not and did
not identify gopdlant. Only thru her mother’'s hearsay was agppdlant implicated and he had
an dib, for dl but mnutes So the complaning witness, without any physcd evidence of
abuse, names three diffeat perpetrators. Nether of the other two are supplied the defense
util after the defense rested ad the prosecution presented a rebuttal witness  This is
shameful conduct on the part of the State of Texas Indead of chagtisng the Sate for hiding
evidence, this court dso condones ad rewards thar unscrupulous conduct. | do not condone
thisgrave injudtice by the government.

1Y Don Wittig
Judice

Judgment rendered and Opinion filed March 23, 2000.
Pand conagts of Judices Amida, Eddman and Wittig.
Do Not Publish— Tex. R App. P. 47.3(b).

2 Thisfactor is ignored by the majority.



