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OPINION

Appelant Janet Priess Marshall (formerly Janet G. Priess) appeals from orders
amending previously entered qualified domesticrelationsorders (“QDROS’). Theseorders
relate to the division and distribution of retirement benefits after Marshall’s divorce from
appellee Jarrell Joe Priess. Marshall contendsthat (1) Priess’'s motion to amend the QDROs
was time-barred, (2) thetrial court lacked jurisdiction to enter the amended orders, (3) the
amended orders substantively changed thedivision of property orderedinthedivorcedecree
and origina QDROs, and (4) the tria court abused its discretion in entering the amended



QDROswithout dueregard for Marshall’ sproperty rights. For thereasonsdiscussed below,

we affirm in part and reverse and remand in part.
FACTS

Appellant Janet PriessMarshall (“Marshall”) and appellee Jarrell JoePriess(* Priess”)
were married on June 23, 1957. On December 28, 1995, Priessfiled for divorce. Marshall
answered and counter-sued for divorce. During the pendency of the proceeding, the parties
entered into a mediated settlement agreement. On June 19, 1997, the court granted the
divorce in open court, and a final consent decree of divorce and judgment was signed
August 15, 1997.

The decree recited that the parties “have agreed and consented to the terms of this
proposed order pursuant to a mediated settlement regarding property, its character and
division.” The decree did not include a copy of the settlement agreement. However, the
decree incorporated exhibits listing each party’ saward of community property. The decree
further provided that both partieswereto sign QDROs, and the exhibitsincluded astatement
that the retirement benefits awarded “shall be apportioned and divided pursuant to the
necessary Qualified Domestic Relations Order or such other document as may be required

and approved by the respective Plan Administrator.”

On September 30, 1997, the court entered the two orders at issue here: (1) a Court
Order Acceptablefor Processing (the” COAP"), relating to Priess’ sCivil Service Retirement
System (“CSRS’) benefits, and (2) a Qualified Domestic Relations Order (the “QDRQO"),
relating to Marshall’ sretirement benefits under her San Jacinto Junior College 403(b) Plan.!
The COAP provided asfollows:

! The court also entered a QDRO regarding Priess’'s military retirement benefits, but that order is
not at issue here.



10.

The COAPalso contained several other requirements pertinent to thisappeal: (1) cost-
of-living allowances applied to Priess s benefits were to be applied to Marshall’ s share; (2)
Priess was designated a constructive trustee of any benefits he received that were due to

Marshall; and (3) the specified benefit was payable to Marshall and was to commence as

[Marshall] isentitled to a FIFTY AND NO/100 PERCENT (50.00%)
of [Priess' | gross monthly annuity under the CSRS, unreduced for any
option that may be selected by the Member.

* %%

Under section 8341(h)(1) of title 5, United States Code, Former Spouse
isawarded the maximum possi bleformer spouse survivor annuity under
the CSRS unless Member remarries before retirement. If [Priess]
remarriesbeforeretirement, . . . [Marshall] isawarded aformer spouse
survivor annuity under the CSRS. The amount of the former spouse
survivor annuity will be equal to FIFTY AND NO/100 PERCENT
(50.00%).

The date of marriage was June 23, 1957 and the date of divorce was
June 19, 1997.

soon as administratively feasible upon Priess' s retirement.

The QDRO relating to Marshall’ s retirement benefits under the San Jacinto Junior

College 403(b) Plan provided the following:

5.

[Priess] ishereby assigned FIFTY AND NO/100 PERCENT (50%) of
[Marshall’ §] right, title and interest in and to the Plan asthe first day of
the month following the date of [Priess's| retirement from his
employment with the United States Government and his
commencement of benefitsunder the Civil Service Retirement System.
In order for [Priess] to commence benefitsunder the Plan, [ Priess] shall
notify the Investment Companies that maintain the participant’s
investments under the Plain that he has retired from his employment
with the United States Government and that he has commenced
receiving benefits under the Civil Service Retirement System.

As soon as administratively practical after the Investment Companies
have determined that this Order is a qualified domestic relations order
and [Priess] has notified the Investment Companies that [Priess] has
retired from his employment with the United States Government and
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has commenced benefits under the Civil Service Retirement System,
the Plan shall establish a separate bookkeeping account for [Priess] to
represent [Priess' s] interestinthePlan (“[Priess' s| Account™). [Priess]
shall be entitled to direct the investment of [Priess's] Account among
the Plan’s investment funds to the extent permitted by, and in
accordance with, the Plan’ s investment designation procedures.

7. Distributions under Plan are to begin to [Priess], at the option of
[Priess], on or as soon as administratively practical after the date on
which the Investment Companies have determined that this Order is
qualified and has established [Priess]’s Account or at such later times
as [Priess] may elect in writing to the Investment Companies.
Distributionsshall bemadein any form allowed under the Plan, subject
only to the Plan requirements.

PROCEDURAL BACKGROUND

Priess did not appeal the divorce decree or the entry of the COAP and QDRO.
However, two yearslater, on September 20, 1999, Priessfiled a“Motion to Enter Amended
Qualified Domestic Relations Orders.” In this motion, he sought two things: (1) to amend
the COAP to reflect that Marshall’ s 50% interest in his benefits was to be determined as of
the date of divorce, rather than the date of retirement; and (2) to amend the QDRO to provide
that he can begin receiving benefits as of the date of Marshall’ s retirement, rather than his

retirement.

In support of his motion, Priess attached a letter from the U.S. Office of Personnel
Management (“OPM”) notifying himthat, asthe COAPwaswritten, Marshall would receive
50% of Priess's gross retirement benefit, including benefits accrued after the divorce. The
OPM stated that it intended to honor the court’ s order and the survivor annuity award. The
OPM did not state that the order was defective or that it could not be implemented.

Thetrial court conducted several hearingson themotion. Neither Priessnor Marshall
testified substantively at any of the hearings, and no other evidence wasintroduced to show
the parties’ intentionsregarding the division of property under the settlement agreement. At

one of the hearings, the individual who prepared the original orders, Rick Johnson, was
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present and was questioned by the trial court. The trial court instructed Johnson to draft
additional ordersto reflect that Marshall’ sentitlement to Priess' sCSRS benefitswaslimited
to the benefits accrued as of the date of divorce, and to provide that Priess could access his
interest in Marshall’ sretirement plan asthe plan permitted, rather than at hisretirement. The
trial court instructed the parties counsel to come back the next day for a hearing on the

revised orders.

The next day, on November 9, 1999, the court was presented with five orders. one
amended COAP relating to the Civil Service benefits, and four amended QDROs separately
addressing each of the investments in Marshall’s 403(b) Plan (which had previously been
addressed in the one origina QDRO). In addition to the requested revisions, the COAP
included additional language requiring Marshall to pay the benefit premium for the survivor
annuity. The court signed all of the orders as written. Marshall timely appealed from the

orders.

After the instant appeal was filed, the trial court held another hearing at which it
considered proposed findings of fact and conclusions of law. Asfinally entered, the tria

court’ s findings of fact include the following:

1. That on or about June 19, 1997, Janet G. Priess and Jarrell Joe Priess
were divorced in open court and on July 25, 1997, a Decree of Divorce
was signed by the trial court.

2. That pursuant to the subject Decree of Divorce, each party wasawarded
a50% community property interest in the other party’ sretirement plans
and accounts.

Thetrial court also entered the following conclusions of law:

1 That this court has jurisdiction of the parties and of the subject matter
of this case.

2. That thiscourt has continuing, exclusivejurisdiction to enter the subject
five (5) Qualified Domestic Relations Orders entered on November 9,
1999.



3. That the original Qualified Domestic Relations Orders entered by the
trial court on September 30, 1997 did not properly set times for
commencement of benefits ordered by the court.

4, That the changesreflected in thefive (5) Qualified Domestic Relations
Order [sic] entered on November 9, 1997, were made in order to set
datesfor commencement of benefitsin accordancewiththetrial court’s
division of retirement benefits as set forth in the Decree of Divorce.

5. That al legal prerequisitesto the entry of the subject five (5) Qualified
Domestic Relations Orders have been met.
Thetria court made no findings or conclusionsregarding (1) the intent of the parties
to the original agreement, (2) why Marshall wasto pay the survivor benefit premium, or (3)
why a change was made to allow Priess to access his interest in Marshall’s retirement
benefits upon her retirement rather than his. Finally, the trial court entered no findings or
conclusionsthat thedivorce decree or the original COAP and QDRO were ambiguousor not

specific enough to be enforced by contempt.
ANALYSIS

Marshall raises four issues on appeal. In her first issue, she contends that Priess's
motion is time-barred by Texas Family Code section 9.003(a) and therefore the court’s
conclusions of law numbers 1, 2, and 5 (relating to the court’ sjurisdiction) are erroneous as
amatter of law. In her second issue, she contends that the trial court lacked jurisdiction to
amend QDROs entered after the divorce. She claims that, if no plan administrator has
complained that the QDROs are defective, Texas Family Code section 9.101 does not give
atrial court the authority to amend qualified orders that were enforceable when rendered.
Consequently, Marshall again urges that the trial court’s conclusions of law numbers 1, 2,
and 5 areerroneous. Marshall’ sthird and fourth issues complain about the amended orders.
In her third issue, Marshall contendsthat thetrial court’samended orders are unenforceable

because they impermissibly changed the substantive division of property made in the final

2 The reference to 1997 is probably atypographical error, since the date the five amended orders
were entered was November 9, 1999.



decree of divorce and implemented in the original COAP and QDRO. In her fourth issue,
Marshall contends that the trial court abused its discretion in entering the amended orders
without due regard for her property rights. We will address the jurisdictional challenges
raised in Marshall’s first and second issues before addressing the substantive complaints

raised in her third and fourth issues.
1. The Jurisdictional |1ssues

Marshall’ sfirst two issues challenge the trial court’ s authority to enter the amended
orders. Marshall first contends this is an action to enforce a prior judgment; as such, it is

barred by the limitations period contained in Texas Family Code section 9.003.
Section 9.003 provides as follows:

(a) A suit to enforce the division of tangible personal property in existence at
thetime of the decree of divorce or annulment must befiled before the second
anniversary of the date the decree was signed or becomes final after appeal,
whichever date is later, or the suit is barred.

(b) A suit to enforce thedivision of future property not in existence at thetime
of the original decree must be filed before the second anniversary of the date
the right to the property matures or accrues or the decree becomes final,
whichever dateis later, or the suit is barred.

TEX. FAM. CODE ANN. 8 9.003 (Vernon 1998).

In response, Priess argues that the suit is not one for enforcement, but was brought
pursuant to the court’ s continuing jurisdiction under Family Code sections9.101, 9.104, and

9.105 to render an enforceable QDRO.* Additionally, citing section 9.006(b),* Priessargues

% Section 9.101 provides as follows:

(a) Notwithstanding any other provisions of this chapter, the court that rendered a final
decree of divorce or annulment or another final order dividing property under this title
retains continuing, exclusive jurisdiction to render an enforceable qualified domestic
relations order or similar order permitting payment of pension, retirement plan, or other
employee benefits divisible under thelaw of thisstate or of the United Statesto an alternate
payee or other lawful payee.



that the court retains power to clarify the divorce decree. Alternatively, citing Harvey v.
Harvey, 905 SW.2d 760, 763 (Tex. App.—Austin 1995, no writ), Priess argues that his
clamsarefor retirement benefitsthat are future property and thus are not time-barred under
section 9.103(b).

(b) Unless prohibited by federal law, a suit seeking a qualified domestic relations order or
similar order under this section appliesto a previously divided pension, retirement plan, or
other employee benefit divisible under thelaw of this state or of the United states, whether
the plan or benefit is private, state, or federal.

TEX. FAM. CODE ANN. § 9.101 (Vernon 1998).

Section 9.104 provides as follows:

If aplan administrator or other person acting in an equivalent capacity determines that a

domestic relations order does not satisfy the requirements of a qualified domestic relations

order or similar order, the court retains continuing, exclusive jurisdiction over the parties

and their property to the extent necessary to render a qualified domestic relations order.
TEX. FAM. CODE ANN. 8§ 9.104 (Vernon 1998).

Section 9.105 provides:
The court shall liberally construe this subchapter to effect payment of retirement benefitsthat were divided
by a previous decree that failed to contain a qualified domestic relations order or similar order or that
contained an order that failed to meet the requirements of a qualified domestic relations order or similar
order.
TEX. FAM. CODE ANN. 8§ 9.105 (Vernon 1998).

* Section 9.006 providesin its entirety:

(a) Except as provided by this subchapter and by the Texas Rules of Civil Procedure, the

court may render further orders to enforce the division of property made in the decree of

divorce or annulment to assist in the implementation of or to clarify the prior order.

(b) The court may specify more precisely the manner of effecting the property division
previously made if the substantive division of property isnot altered or changed.

(c) An order of enforcement does not alter or affect the finality of the decree of divorce or
annulment being enforced.

TEX. FAM. CODE ANN. 8§ 9.006 (Vernon 1998).



Marshall replies that sections 9.101, 9.104, and 9.105 do not apply because those
provisions do not give atrial court authority to amend QDROs that were enforceable when
rendered, and no plan administrator has complained about the QDRO as section 9.104
requires. Marshall also asksusto reject the Harvey court’ sholding. Consequently, Marshall
urges, Priess's suit is one to enforce the court’s decree and therefore is governed by the

limitations provision of section 9.003.

Thequestion of jurisdictionisanissue of law wereview denovo. Dechonv. Dechon,
909 S.W.2d 950, 955-56 (Tex. App.—El Paso 1995, no writ). Under Texas Family Code
section 9.002, the court rendering the decree of divorce retains the power to enforce the
property division. TEX. FAM. CODE ANN. § 9.002; Dechon, 909 SW.2d at 956. The court
also may render further ordersto assist in the implementation of or to clarify the prior order.
TEX. FAM. CODE ANN. 8 9.006(a); see also McPherrenv. McPherren, 967 S.W.2d 485, 490
(Tex. App.—El Paso 1998, no pet.); Dechon, 950 SW.2d at 956. These orders may more
precisely specify how the previously ordered property division will be implemented so long
as the substantive division of the property is not atered. TeEx. FAM. CODE ANN. a §
9.006(b); seealso McPherren, 967 S.W.2d at 490; Dechon, 909 S.\W.2d at 956. On afinding
by the court that the original form of the division of property is not specific enough to be
enforceabl e by contempt, the court may render aclarifying order setting forth specific terms
to enforce compliance with the original division of property. TeEX. FAM. CODE ANN.8

9.008(b).> Theremedy of clarification applies not only to property divisions specifically set

® Inits entirety, section 9.008 provides as follows:

(a) Ontherequest of aparty or onthe court’ sown motion, the court may render aclarifying
order before a motion for contempt is made or heard, in conjunction with a motion for
contempt or on denial of amotion for contempt.

(b) On afinding by the court that the original form of thedivision of property isnot specific
enough to be enforceable by contempt, the court may render aclarifying order setting forth
specific terms to enforce compliance with the original division of property.

(c) The court may not give retroactive effect to a clarifying order.



forth in the decree but to those divisions which are merely approved and incorporated by
reference in the decree. Dechon, 909 SW.2d at 956. However, a court may not amend,
modify, alter, or change the division of property made or approved in the decree of divorce.
TEX. FAM. CODE ANN.8 9.007(a); see also McPherren, 967 S.\W.2d at 490; Dechon, 909
SW.2d at 956. An order that alters the substantive division of property in afinal divorce
decreeisbeyond the power of thedivorce court andisunenforceable. TEX. FAM. CODE ANN.
§ 9.007(b).

Here, the divorce decree expressly contemplated that QDROs would be entered to
effectuatethe property division specified in the decree, and thetrial court entered theorigina
COAP and QDRO for that purpose.® Although Priess's motion was entitled a“Motion to
Enter Amended Qualified Domestic Relations Order,” weinterpret the motion as an attempt
to clarify the divorce decree and the original COAP and QDRO, amatter over whichthetrial
court had continuing jurisdiction. See McPherren, 967 S.W.2d at 490; Dechon, 909 S.W.2d
at 956; seealso McLaurinv. McLaurin, 968 S.\W.2d 947, 950 (Tex. App.—Texarkana 1998,
no pet.) (distinguishing between an order clarifying a prior order and one designed to
implement the prior order). Further, we hold that, because Priess sought aclarification of the
divorce decree and the origina COAP and QDRO, the statute of limitations provision
contained in section 9.003 does not apply. See Dechon, 909 S.W.2d at 961-62."

(d) The court shall provide areasonable time for compliance before enforcing a clarifying
order by contempt or in another manner.

TEX. FAM. CODE ANN. § 9.008 (Vernon 1998).

® Priess argues that the original COAP and QDRO are inconsistent with the division of property
contained in the divorce decree and the mediated settlement agreement. However, the settlement agreement
is not in the record, and we note that Priess did not appeal the divorce decree or the entry of the original
COAP and QDRO. Thetria court has no authority to substantively alter an allocation of property ordered
in adecree over whichitsplenary jurisdiction hasexpired. SeeInthe Matter of Marriage of Reinauer, 946
S.W.2d 853, 861 (Tex. App.—Amarillo 1997, writ denied); Pearcy v. Pearcy, 884 SW.2d 512, 514 (Tex.
App.—San Antonio 1994, no writ).

" Because we hold that the statute of limitations does not apply to a procedure to clarify a prior
decree of divorce, we do not reach Priess's aternative argument that the retirement benefits at issue are
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We overrule Marshall’ s first and second issues.
2. The Substantive | ssues

We now turn to Marshall’s third and fourth issues. She complains that (1) the tria
court’ samended COA P and QDROsimpermissibly changed thedivorcedecree’ ssubstantive
division of the property asimplemented in the original QDRO and COAP, and (2) thetria
court abused itsdiscretion in entering the amended orderswithout dueregard for Marshall’s
property rights. The substantive matters at issue involve three areas: (1) the amendment of
the COAP to specify that Marshall’s interest in Priess's CSRS benefits is limited to that
accrued as of the date of divorcerather than the date of retirement; (2) the amendment of the
COAPtorequire Marshall to pay the survivor benefit premium; and (3) the amendment of
the QDRO to enable Priess to access Marshall’ s retirement plan whenever the plan permits

rather than at Priess s retirement.

Asdiscussed above, thetrial court hasno authority to change the property divisionin
afinal divorce decree, but in appropriate circumstances it may issue a clarifying order or
other order to assist in implementation of the original order. See TEX. FAM. CODE ANN.
§ 9.006(a); Wright v. Eckhardt, 32 S.W.3d 891, 894 (Tex. App.—Corpus Christi 2000, no
pet.); McPherren, 967 SW.2d at 490. Further, courtshaveheld that aclarification order may
only be made upon a finding, express or implied, that the original form of the division of
property lacks sufficient specificity to be enforced by contempt. McPherren, 967 SW.2d at
491; Dechon, 909 SW.2d at 956. While the trial court here entered findings of fact and
conclusionsof law, it did not enter afinding that the original decree or the original QDROs
lacked sufficient specificity to be enforced by contempt. Therefore, we will compare the
original orders and the amended orders to determine whether the amendments were within

the court’ s authority.

future property and therefore his action was timely under section 9.003(b). We also note that once
clarification is aobtained, the statute of limitations appliesto the enforcement procedureitself. Dechon, 909
S.W.2d at 962.
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a. TheAmended COAP: LimitingMarshall’ sinterestin Priess's
CSRS annuity to that accrued as of the date of divorce rather
than the date of hisretirement.

Priess argues that he and Marshall agreed to a 50-50 division of their community
interest in his CSRS retirement benefits in the divorce decree, and that the divorce decree
reflects this agreement. Yet, in contravention of the decree, he claims that the original
COAP impermissibly awards Marshall an additional interest in his separate property
acquired after divorce. Heclaimsit awardsan additional interest becauseit awardsMarshall
a50% interest in his gross monthly annuity, not as of the date of divorce, but as of the later

date of hisretirement.

Under Texaslaw, pension benefits accruing for servicesrendered after adivorce are
not part of the parties’ community estate subject to a just-and-right division. See Berry v.
Berry, 647 S\W.2d 945, 947 (Tex. 1983); Bloomer v. Bloomer, 927 SW.2d 118, 122 (Tex.
App.—Houston [1st Dist.] 1996, writ denied). Marshall does not dispute that the parties
intended to divide only the community interest in the CSRS retirement benefits, but argues
that it was not necessary to amend the original COAP at all becauseit already contained the

date of divorce. We do not find Marshall’ s argument persuasive and agree with Priess.

The decree and its exhibits confirm that the parties intended to divide only their
community interests. The decree’'s Exhibits A and B are entitled “COMMUNITY
PROPERTY AWARDED TO [Marshall or Priess].” Further, during the initial hearing in
this matter, the trial court recognized that it could award the post-decree separate property
retirement benefitsif the partiesagreed to it, but Marshall’ slawyer confirmed that such was
not the intent. The trial court also made a specific finding of fact that “each party was
awarded a 50% community property interest in the other party’s retirement plans and

accounts.”®

8 Marshall does not attack the trial court’s finding of fact number 2 regarding the division of
community property, and does not expressly argue that the specific change is improper. Indeed, at oral
argument, Marshall conceded that the changewasconsistent with the property divisionintheoriginal decree.
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In contrast to theseindicationsof limitation, theoriginal COAPisbroadly writtenand
the OPM interpreted it broadly. Theoriginal COAP provided that “[Marshall] isentitled to
aFIFTY AND NO/100 PERCENT (50.00%) of [Priess's] gross monthly annuity under the
CSRS, unreduced for any option that may be selected by the Member.” Thislanguage does
not, onitsface, limit Marshall’ sinterest to the community interest as of the date of divorce.
Further, the OPM notified Priess that, as the COAP was written, Marshall would receive
50% of Priess's gross retirement benefit (not restricted to benefits pre-divorce). Thus, the
original COAP conflictswith the portion of the decree that awarded Marshall an interest in
Priess s retirement benefit. And, contrary to Marshall’s argument on appeal, the broadly-
written COAP was being interpreted broadly even though it stated the date of divorce.

Unlike the origina COAP, the amended COAP limits Marshall’s interest to the

community interest provided for in the divorce decree:

5. [Marshall] is entitled to FIFTY AND NO/100 PERCENT (50.00%) of
[Priess' s] gross monthly annuity under the CSRS, multiplied by afraction the
numerator of which is the number of months [Priess] and [Marshall] were
married during which [Priess] wasemployed by the United States Government
(including creditsfor servicein the United StatesMilitary) asof June 19, 1997
and the denominator of which isthe number of months[Priess] was employed
by the United States Government (including credits for service in the United
States Military) as [of] June 19, 1997, unreduced for any option that may be
selected by [Priess]. The Office of Personnel Management is specifically
directed not to apply salary adjustments occurring after June 19, 1997, in
computing [Marshall’s] share of the gross monthly annuity. The Office of
Personnel Management is specifically directed to include any unused sick
leave which had accrued prior to June 19, 1997 in computing [Marshall’ 5
shareof thegrossmonthly annuity. When cost-of-living allowances(COLAYS)
are applied to Member’s retirement benefits, the same COLA applies to
[Marshall’s] share.

Wefind no error in the entry of thisportion of the amended COAP. The partieshere

agreed to divide only their community interests in the other’ s retirement benefits. And, at
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thetrial court hearings, the court specifically found that to be the case. Therefore, we hold
that the trial court properly clarified the original COAP.?

b. The Amended COAP: Requiring Marshall to pay the
survivor’s benefit premium.

Next we consider Marshall’s complaint that the trial court’s amended COAP, in
violation of section 9.007 of the Family Code, substantively changed the originally agreed
division of property. Specificaly, Marshall claimsasubstantive change was madewhenthe
amended COAP required her to pay the premiums for the survivor annuity benefit option.
Aswe explain below, we agree that the trial court exceeded its authority because it made a

substantive change.

Thedivorcedecreedid not providefor an award of survivor annuity benefits, but such
an award was included in the original COAP, which Priess did not appeal. Therefore, we
compare the original COAP to the amended COAP to determine whether an impermissible
substantive change was made. As set forth above, the relevant language of the origina
COAP provided asfollows:

5. [Marshall] isentitled to a FIFTY AND NO/100 PERCENT (50.00%) of
[Priess's] gross monthly annuity under the CSRS, unreduced for any option
that may be selected by the Member.

*k*

9. Under section 8341(h)(1) of title 5, United States Code, Former Spouseis
awarded the maximum possible former spouse survivor annuity under the
CSRSunlessMember remarriesbeforeretirement. If [Priess] remarriesbefore
retirement, . . . [Marshall] isawarded aformer spouse survivor annuity under
the CSRS. The amount of the former spouse survivor annuity will be equal
to FIFTY AND NO/100 PERCENT (50.00%).

® We notethat this caseisdistinguishable from this court’ sopinion in Patev. Pate, 874 SW.2d 186
(Tex. App.—Houston [14th Dist.] 1994, writ denied), in which we reversed atrial court’s order amending
aQDROto providethat theformer wifewasonly entitled to 50% of theformer husband’ sretirement benefits
accrued through the date of divorce rather than the date of retirement. In that case, the provision of the
decree at issueincluded aformulaby which thewife' sbenefits were to be determined, and specified that the
community benefit was to be determined by multiplying the husband's normal retirement benefit “at
retirement” by the formula. No such unambiguous language appearsin the original QDRO here.
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In contrast, the trial court’s amended COAP added the following language:

7. [Marshall’s] share of Member’s employee annuity will be reduced by the

amount of the costs associated with providing the former spouse survivor

annuity awarded in Paragraphs 8 and 9 below.*°

Thus, in the origina COAP, Marshall was awarded the maximum possible former
spouse survivor annuity unless Priess remarried before retirement. In that event, Marshall
was awarded a 50% interest in aformer spouse annuity. Marshall was not required to pay
for thisbenefit. However, in the amended COAP, Marshall had to pay to receive the benefit
she was previously awarded. This was a substantive change that was beyond the authority
of thetrial courtto make. See, e.g., InreMarriage of Reinauer, 946 S.W.2d at 862 (holding
that trial court’ saward of interest onformer wife' sshareof retirement proceeds substantively
modified former husband’s duties under original decree and therefore exceeded the trial
court’ sjurisdiction); Valenciav. Valencia, 792 S.\W.2d 565, 567 (Tex. App.—El Paso 1990,
no writ) (holding that trial court’simposition of an obligation to pay $13,100.00 when no
such obligation previously existed impermissibly changed, modified and altered provisions

of divorce decree).

We therefore sustain Marshall’ s third and fourth issues with regard to the survivor
benefit premium, and hold that the addition of the requirement that she pay the survivor
benefit premium constitutes a substantive change that was beyond the trial court’ s authority
to award. Accordingly, we reverse that portion of thetrial court’s order.

C. Amended QDROs:. Making Priess's interests in Marshall’s
403(b) retirement fundsavailableat her retirement rather than
his retirement.

Thefinal complaint we address concerns the changes made in the amended QDROs
that allow Priess to receive his portion of Marshall’s 403(b) retirement benefits at her

19 paragraphs 8 and 9 provided formulas for the calculation of the amount of the survivor annuity
Marshall isto receive based on whether or not Priess remarries and el ects to provide a survivor annuity for
anew spouse after retirement.
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retirement. The original QDRO provided that Priess could receive his portion upon his
retirement. Marshall claimsthat, once again, thiswasasubstantive changethat the court was
not authorized to make. Marshall contends that permitting Priess to have immediate access
to her retirement fund, when she has already begun receiving withdrawalsfromit, represents
a significant departure from the original property division, and the trial court abused its
discretion in entering the amended orders without due regard for her property rights.
Marshall’s argument raises three specific issues relating to the original QDRO and the
amended QDROs: (1) the date on which the retirement benefits were to be divided, (2) the
date onwhich aseparate account for Priess sinterest wasto be created, and (3) the datewhen

Priess may begin withdrawals of hisinterest. We will address each in turn.
() Determining benefits at the date of divorce.

The language of the original QDRO specifically provided that Priess' s interest was
assigned “as [of] thefirst day of the month following the date of [Priess’s] retirement from
his employment . . . and his commencement of benefits under the Civil Service Retirement
Plan.” In contrast, each of the four amended QDROs specify that Priess' sinterest isto be
assigned to him as of June 19, 1997, the date of divorce. Thetria court’s clarification that
the determination of Priess sinterest in Marshall’ s retirement benefits should be made as of
the date of divorce, rather than the date of Priess's retirement, was necessary to aid in the
implementation of the division of community property made in the original divorce decree.
This is the same issue we addressed with regard to the amended COAP and Marshal’s
interest in Priess' s retirement account. Her interests should have been set as of the date of
divorce, not alater date. Likewise, Priess sinterests were set as of the date of divorce, not
upon his retirement. As we did with the amended COAP, we find this to be a proper

clarification.

Thelanguagea soisconsistent withthetrial court’ sconclusionsof law numbers3and
4 that the QDROs originally entered by the trial court did not properly set times for

commencement of benefits ordered by the court and that the changes reflected in the
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amended orderswereto set dates for commencement of benefitsin accordance with thetrial
court’ sdivision of retirement benefits as set forth in the divorce decree. Thus, the language
in each of the amended QDROs specifying that Priessis assigned 50% of Marshall’ s right,
title, and interest in the investments in her 403(b) account as of June 19, 1997, constitutesa
proper clarification that was within the trial court’s authority. As discussed below, this
clarification was also a necessary adjunct to the language of the amended QDROs relating

to the establishment of a separate account for Priess' s interest.
(i)  Establishing a separate account for Priess sinterest.

Not only did the original QDRO assign Priess sinterest on retirement instead of the
date of divorce, it also prohibited the immediate creation of a separate account for Priess’'s
interest in the plan’ sinvestments. Under the original QDRO, a separate account was not to
be created until Priess notified the managers of Marshall’ s investments that he was retired
and had begun receiving benefitsunder the CSRS. Thisdelay inthe creation of his separate
account prevented Priess from identifying and managing his interest in the plan's
investments post-divorce. This problem was corrected in the amended QDROs. These
documents state that Priess sinterest isassigned as of June 19, 1997, and a separate account
isto be set up as soon asadministratively practical after theinvestment manager determines
the order isaqualified domestic relations order.'* Further, the amended orders specify that
Press shall be entitled to direct the investment of his account among the plan’ s investment

funds to the extent permitted by the plan’sinvestment procedures.

Marshall contends that there was not a problem with the original QDRO. Whilethe
divorce decree did not specify the date on which the plan was to be divided, she contends

that this division “normally occurs’ as of the date of divorce. From this assumption,

1 In addition, three of the four amended QDROs, the VALIC Tax-deferred Savings Account, the
Fidelity Investment Tax-deferred Savings Account, and the VVanguard Group Tax-deferred Savings Account
instruct the plan administrator to adjust Priess sinterest in the plan to reflect his proportionate share of the
investment earnings, gains and losses of the plan’ s assets and the administrative expenses of the plan from
the period after June 19, 1997 until Priess s interest has been segregated in the plan.
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Marshall arguesthat theoriginal QDRO provided that the entities managing her investments
were to make distributions to Priess’'s separate account from Marshall’s plan as soon as
practical after the QDRO was qualified as such, unless otherwise instructed by Priess.
Because Priess never made an election, Marshall asserts, he should not be ableto complain
of the effects of his own inaction. Further, she argues that, if implemented, the amended
QDROs would result in an unequal division of assets. Although Marshall did not present
to the trial court any evidence of the amounts in her retirement plan or the date of her
retirement, shearguesthat, inrelianceon Priess sfailureto elect to receivedistributions, she
retired on August 31, 1997, and began withdrawing from the plan. Consequently, she

maintains, she will receive less than Priessif the plan is divided as of the date of divorce.

We cannot agree with Marshall’ s interpretation of the original QDRO. The plain
language of the original QDRO makes it clear that a separate account could not be
established for Priess sinterest until after he retired:

6. Assoonasadministratively practical after the Investment Companies have
determined that this Order isaqualified domestic relationsorder and [ Priess)

has notified the Investment Companies that [Priess] has retired from his
employment with the United States Gover nment and had commenced benefits
under the Civil Service Retirement System, the Plan shall establish a separate
bookkeeping account for [ Priess] to represent [ Priess's] interest in the Plan
(“[Priess's] Account”). [Priess] shall be entitled to direct the investment of
[Priess' s] Account among the Plan’ sinvestment fundsto the extent permitted
by, and in accordance with, the Plan’ s investment designation procedures.

Further, the original QDRO provided that distributions could not occur until Priessretired
because, as noted in the previous section, Priess' s interest was not even assigned until his

retirement:
7. Distributions under Plan are to begin to [Priess], at the option of [Priess],
on or as soon as administratively practical after the date on which the

Investment Companies have determined that this Order is qualified and has
established [Priess]’s Account or at such later times as [Priess| may elect in
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writing to the Investment Companies. Distributionsshall bemadeinany form
allowed under the Plan, subject only to the Plan requirements.

Thus, theonly el ection Priess could makewasto either (a) receivedistributionson or assoon
as administratively practical after the date the order is qualified and Priess's account had
been established (which could have occurred only after heretired), or (b) at such later times
as Priess may elect in writing. Because Priess has apparently not retired, separate accounts
to hold Priess’s 50% community interest in each of the plan’sinvestments have never been
established and Priess has been prevented from managing his interest in the investments.
Contrary to Marshall’ sargument, there was nothing for himto elect. Consequently, wehold
that the trial court’s subsequent amendment was a clarification and assisted in the
implementation of the trial court’s original property division. Further, Marshall cannot
complain on appeal of alleged harm that will occur to her when there is no evidence in the

record to support this argument.
(ili)  Permitting Priessto access hisinterest prior to hisretirement.

We conclude differently asto the change permitting Priessto withdraw hisinterest in
her retirement plan as the plan permits rather than at his retirement, as the original QDRO
provided. Aswe have already noted, the original QDRO did not permit Priessto access his

interest in Marshall’ s retirement plan until his retirement.

Comparing thelanguage of the original QDRO to the amended QDROs, we hold that
the trial court’s change to the amended QDROs permitting Priess to access his interest in
Marshall’ s retirement plan prior to his retirement constituted an impermissible substantive

changethat thetrial court was not authorized to make. Wetherefore sustain Marshall’ sthird
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and fourth issues with regard to this aspect of the amended QDROs, reversethetrial court’s
orders and remand the matter to thetrial court for further hearing and the entry of amended

orders consistent with this opinion.

/s Wanda McK ee Fowler
Justice

Judgment rendered and Opinion filed January 31, 2002.
Panel consists of Chief Justice Brister and Justices Fowler and Seymore.
Publish — TEX. R. APP. P. 47.3(b).
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